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PREFACE 


The  members  of  the  legal  profession  are  here  presented  with  a 
volume  of  decisions,  at  law  and  in  eqaity,  of  the  supreme  coart  of 
New^York,  organized  under  the  provisions  of  the  new  constitution  of 
1847.  For  the  information  of  persons  residing  out  of  the  state,  the 
following  brief  analysis  of  our  present  judicial  system  is  given.  By 
section  8,  of  the  14th  article  of  the  new  constitution,  the  offices  of 
chancellor,  justice  of  the  then  existing  supreme  court,  circuit  judge, 
vice  chancellor,  judges  of  the  then  cohnty  courts,  and  masters  and 
examiners  in  chancery,  except  as  therein  otherwise  provided,  were 
abolished  from  and  after  the  first  Monday  of  July,  1847.  Section  6, 
of  the  same  article,  gave  to  the  chancellor  and  the  supifeme  court, 
respectively,  power  to  hear  and  determine  such  suits  and  proceedings 
pending  in  the  court  of  chancery  and  supreme  court  *s  eliould  be 
ready,  on  the  1st  Monday  of  July,  1847,  for  hearing  ot  decision;  and 
provided  for  compensating  the  chancellor  and  judges  until  the  1st  day 
nf  July,  1848,  or  until  all  sudh  suits  and  proceedings  shoaid  be  sooner 
heard  and  determined.  The  old  courts  bcfing  thus  swept  out  of 
existence,  section  3  of  the  6th  article  of  the  constitdtion  established, 
in  their  stead,  '^  A  supreme  dourt  having  general  jurisdiction  in  law 
and  equity."  Section  4  provided  for  the  division  of  the  state  into  eigbt 
judicial  districts,  o(  which  the  city  of  Ne w-Tork  is  one ;  the  other*  are 
to  be  bounded  by  county  lineS)  and  to  be  compact,  and  equal  ia  papu- 
lation, as  nearly  as  possibki  There  are  to  be  four  justiees  of  the 
supreme  court  in  each  dbtrict,  with  a  provision  for  such  an  additk>nal 
number  in  the  district  composed  of  the  city  of  New- York  as  may  from 
time  to  time  be  authorized  by  law.  Such  judges  are  to  be  elassified 
80  that  one  of  the  justices  of  each  district  shall  go  out  of  office  at  the 
end  of  every  two  years ;  and  after  the  expiration  of  tlMir  lenns  under 
[3] 
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such  classification,  the  term  of  their  office  is  to  be  eight  years.  Section 
5,  of  the  6th  article,  declares  that  the  legislature  shall  haye  the  same 
powers  to  regulate  the  jurisdiction  and  proceedings  in  law  and  equity, 
as  they  have  heretofore  possessed.  Section  6  directs  that  provision 
shall  be  made  by  law  for  designating,  from  time  to  time,  one  or 
more  of  such  justices  to  preside  at  the  general  terms  of  the  court  lo  be 
held  in  the  several  districts.  It  also  authorizes  any  three  or  more  of 
such  justices,  of  whom  the  presiding  justice  shall  always  be  one,  to 
hold  such  general  terms ;  and  any  one  or  more  of  them  to  hold  special 
terms  and  circuit  courts,  and  any  one  of  them  to  preside  in  courts  of 
oyer  and  terminer.  The  12th  section  of  the  same  article  directs  that 
the  justices  of  the  supreme  court  shall  be  decled  by  the  electors  of  the 
several  judicial  districts,  at  such  times  as  may  be  prescribed  by  law. 
The  4th  section  of  the  14th  article  directed  that  the  first  judicial  elec- 
tion should  take  place  at  such  time  between  the  first  Tuesday  of  April 
and  the  second  Tuesday  of  June,  1847,  as  might  be  prescribed  by  law ; 
and  that  the  courts  should  respectively  enter  upon  their  duties  on  the 
first  Monday  of  July  thereafter,  but  that  the  term  of  office  of  the 
judges  and  justices  should  be  deemed  to  commence  on  the  first  day 
of  January,  1848. 

To  carry  out  these  provisions  of  the  new  constitution,  the  legislature, 
on  the  12th  day  of  May,  1847,  passed  an  '^act  in  relation  to  the  judi- 
ciary." (Latt?*  0/1847,  p.  319.)  By  the  14th  section  of  the  third 
article  of  that  act,  it  was  provided  that  the  justices  of  the  supreme  court 
elected  at  the  first  election  should  be  classified  by  lot,  in  the  manner 
and  at  the  time  therein  directed  ;  that  the  classes  should  be  numbered 
one,  two,  three  and  four,  according  to  the  time  of  service  of  each ;  the 
class  having  the  shortest  time  to  serve  being  number  one,  and  the  term 
of  office  of  those  drawn  in  that  class  being  two  years,  and  the  terms  of 
those  drawn  in  the  other  classes  being  four,  six,  and  eight  years.  The 
15th  section  provided  that  the  justice  in  each  judicial  district  having 
the  shortest  time  to  serve,  and  who  was  not  a  judge  of  the  Court  of 
Appeals,  nor  appointed  or  elected  to  fill  a  vacancy  in  the  first  class, 
should  be  a  presiding  justice.*  By  the  16th  section  it  was  declared 
that  the  supreme  court  should  possess  the  same  powers,  and  exercise 
the  same  jurisdiction,  as  was  then  possessed  and  exercised  by  the 

*  By  the  act  of  April  4,  1848,  the  15th  section  of  the  judiciary  act  is  amended 
■o  as  to  provide  that  in  case  of  the  death,  absence,  or  inability  of  the  presiding  jus- 
tice appointed  to  hold  any  general  term,  any  three  justices  convened  to  hold  such 
term  may  designate  one  of  their  number  to  preside  at  such  general  term.  (Laws  of 
1848,^.383.) 
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ejdsting  supreme  court  and  court  of  chancery ;  and  that  the  justices 
thereof  should  possess  the  powers,  and  exercise  the  jurisdiction,  then 
possessed  and  exercised  by  the  justices  of  the  supreme  court,  chancellor, 
vice  chancellors,  and  circuit  judges,  so  far  as  the  powers  and  jurisdiction 
of  said  courts  and  officers  should  be  consistent  with  the  constitution, 
and  the  provisions  of  that  act.  The  6th  section  of  the  second  article 
of  this  act,  provided  that  four  justices  of  the  supreme  court,  to  be  judges 
of  the  Court  of  Appeals,  should  every  year  be  selected  from  the  class 
of  said  justices  having  the  shortest  time  to  serve ;  and  alternately,  first, 
from  the  first,  third,  fifth,  and  seventh  judicial  districts,  and  then  from 
the  second,  fourth,  sixth  and  eighth  districts  j  and  that  they  should 
serve  as  judges  of  the  Court  of  Appeals  until  the  last  day  of  December, 
1848.  Four  justices  of  the  supreme  court  having  been  selected  for 
judges  of  the  Court  of  Appeals,  in  pursuance  of  this  section,  viz.  one 
from  the  first,  one  from  the  third,  one  from  the  fifth,  and  one  from  the 
seventh  districts,  the  supreme  court  was  composed  of  28  judges  during 
the  time  of  these  reports. 

The  judiciary  act  made  provision  for  the  holding  of  a  general  term 
of  the  supreme  court  in  every  county  having  a  population  exceeding 
forty  thousand,  at  least  once  in  each  calendar  year,  and  as  much  ofUner 
as  the  business  of  the  county  should  require,  and  in  every  other  county, 
except  Hamilton,  as  oflen  as  once  in  two  years ;  and  directed  that  such 
terms,  in  the  last  mentioned  counties,  should  be  so  arranged  that  at 
least  one  term  should  be  held  in  each  county,  or  in  a  county  adjoining, 
in  every  calendar  year.  It  also  provided  for  the  holding  of  at  least 
two  special  terms  in  each  county,  except  Hamilton,  to  hear  and  deter- 
'  mine  non-enumerated  business  in  suits  and  proceedings  at  law,  and  to 
take  testimony,  and  hear  and  determine  suits  and  proceedings  in 
«>tquity ;  and  for  a  re-hearing  of  such  suits  and  proceedings,  at  a  gen- 
eral term.  The  act  also  directed  that  each  of  the  justices  shoidd, 
during  the  term  of  his  ofiice,  be  employed  in  holding  the  general  and 
special  terms  of  the  supreme  court,  the  circuit  courts,  and  courts  of 
oyer  and  terminer,  in  each  of  the  several  judicial  districts,  in  proportion 
as  nearly  equal  as  might  be,  to  the  business  of  such  courts  in  the  dis- 
tricts respectively;  and  that  their  duties  should  be  so  assigned  that 
each  justice  should  hold  an  equal  proportion,  as  near  as  might  be,  of 
the  general  and  special  terms  of  the  several  courts. 

The  above  sunmiary  will  give  an  idea  of  the  organization,  jurisdic- 
tion, and  powers  of  the  new  court  And  the  decisions  contained  in 
this  volume  will,  it  is  confidently  believed,  convey  a  very  favorable 
impression  of  the  learning  and  ability  of  the  judges^  and  demonstrate 
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the  soundness  of  the  principle  which  gave  to  the  people  the  power  of 
electing  their  judges. 

It  was  the  intention  of  the  reporter  to  arrange  the  several  cases 
according  to  their  respective  dates ;  and  the  printing  of  the  present 
volume  was  commenced  upon  that  plan.  But  it  was  found  impossible 
to  adhere  strictly  to  a  chronological  arrangement ;  some  of  the  earlier 
cases  not  having  been  put  into  the  reporter's  hands  until  afler  a  con- 
siderable portion  of  the  volume  had  been  printed.  The  order  of 
publication  was  thus  unavoidably  broken  in  upon,  and  a  derangement 
of  dates  was  occasioned.  This  is  not,  however,  of  much  importance, 
perhaps,  except  as  being  a  slight  blemish  upon  the  mechanical  execu- 
tion of  the  book.  Each  case  is  preceded  by  a  memorandum  of  the 
date,  county,  the  nature  of  the  term,  and  the  names  of  the  judges  by 
whom  the  cause  was  decided.  This  memorandum  denotes  the  time 
and  place  of  the  decision,  without  reference  to  the  time  or  place  of 
argument.  Whenever  a  cause  is  decided  in  vacation,  however,  tbe 
date  given  is  that  of  the  term  at  which  the  cause  was  argued. 

The  Reporter  avails  himself  of  this  opportunity  to  express  his  most 
grateful  acknowledgments  to  the  judges  of  the  court  for  the  ^  generous 
confidence"  which  they  gave  him,  in  advance,  by  according  to  this 
undertaking  their  countenance  and  approval,  and  for  the  numerous 
facilities  they  have  furnished  for  the  prosecution  of  the  same.  To 
the  members  of  the  bar  also,  for  their  cheerful  co-operation  and 
assistance,  and  for  the  flattering  reception  which  portions  of  the  volume 
met  with,  during  its  progress  through  the  press,  he  tenders  his  hearty 
thanks. 

The  second  volume,  containing  the  decisions  of  the  court  subsequent 
to  the  close  of  the  first,  will  be  put  to  press  at  an  early  day. 

O.  L.  B. 

SiRATOOA  Springs,  July  10,  1848. 
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Tompkins  General  Term,  August,  1847.    Shanklandj  H. 
Orat/y  McLSon,  and  Morehouse^  Justices. 

liATOURETTE  and  wife  vs.  Williams. 

When)  a  husband  pledges,  as  security  for  a  temporary  loan,  a  note  given  to  his  wife 
before  marriage,  and  afterwards  redeems  the  note  and  receives  it  back,  thu  is  not 
such  a  reduction  of  the  same  into  his  possession  as  will  destroy  the  wife's  interest 
in  it,  or  authorize  the  husband  to  sue  thereon  in  his  own  name  only. 

A  chose  in  action  belonging  to  the  wife  will  not  be  considered  as  reduced  by  the 
husband  into  his  possession,  merely  by  his  having  the  actual  possession  of  the 
instrument. 

It  is  necessary  that  the  money  should  be  actually  received  by  him,  or  by  a  third  pex^ 
son  as  his  agent,  for  his  use ;  or  that  a  judgment  should  be  recovered,  and  an 
execution  issued,  in  the  name  of  the  husband  and  wife,  or  in  the  name  of  the 
husband  alone. 

The  wife's  title  by  survivorship,  to  her  dwse  in  acticn^  can  only  be  barred  by  a 
release  of  the  demand  by  the  husband,  or  by  a  sale  of  it,  either  absolute  or 
conditional. 

The  act  of  pledging  a  note  does  not  pass  the  title  to  the  pledgee ;  but  the  title  re- 
mains in  the  pledgor. 

This  was  an  action  of  assumpsit,  brought  to  recover  the 
amount  of  a  promissory  note  for  $276,  executed  by  the  defen- 
VoL.  I.  2 
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dant,  and  payable  to  one  of  the  plaintiflfs  before  her  marriage 
with  her  husband,  her  co-plaintiflf  in  this  suit.  The  cause  was 
tried  at  the  Tompkins  circuit  in  August,  1845,  before  Edmonds, 
circuit  judge.  The  defendant  relied  upon  the  following  facts 
as  a  defence,  viz.  that  Latourette,  the  husband,  after  the  mar- 
riage, had  borrowed  fifty  dollars  of  a  neighbor,  and  deposited 
the  note  in  question  with  him,  as  a  security  for  the  repayment, 
and  that  in  a  short  time  afterwards  he  repaid  the  money,  and 
received  back  the  note.  The  circuit  judge  thereupon  decided 
that  it  being  undisputed  that  the  note  had  been  pledged  by 
the  husband  for  the  repayment  of  a  sum  of  money,  and  after- 
wards redeemed,  an  action  thereon  in  the  joint  names  of  the 
husband  and  wife  would  not  lie.  And  he  directed  the  jury  to 
find  a  verdict  for  the  defendant.  The  plaintiff  excepted  to  such 
decision,  and  now  moves  for  a  new  trial. 

By  the  Court,  Shanexand,  Presiding  Justice;  It  is  a  well 
settled  principle  of  law,  that  a  husband  cannot  maintain  a  suit 
in  his  own  name  to  recover  a  demand  which  accrued  to  his 
wife  before  marriage,  under  a  contract  made  with  her :  the  wife 
must  be  joined  in  the  action.  (Morse  v.  Earl,  13  Wend.  271.) 
Was  the  act  of  pledging  the  note  in  question,  to  secure  the  pay- 
ment of  a  loan  of  money,  and  afterwards  redeeming  it,  such  a  re- 
duction of  it  to  possession  by  the  husband,  as  to  destroy  the  wife's 
interest  in  it?  I  think  not.  Nothing  short  of  a  release  of  the 
demand,  or  a  sale  of  it,  either  absolute  or  conditional,  will  have 
that  effect.  But  merely  pledging  a  note  does  not  pass  the  title, 
as  a  sale  or  mortgage  does.  (12  John.  Rep,  146.  6  Id.  258.) 
In  the  case  of  a  pledge,  the  title  remains  with  the  pledgor.  (Id,) 
In  case  of  a  mortgage,  the  title  passes  at  law,  although  in 
equity  it  is  considered  as  a  mere  lien. 

It  is  said  in  the  books  that  if  the  husband  reduces  his  wife's 
chases  in  action  into  possession,  it  will  operate  as  an  effectual 
bar  to  her  right  of  survivorship ;  but  by  this  is  not  meant  his 
mere  actual  possession  of  the  instrument.  It  means  either  his 
receiving  the  money,  or  the  reception  of  it  by  some  third  per- 
son as  his  agent,  for  his  use,  or  by  the  recovery  of  a  judgment 
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and  the  issuing  of  an  execution  in  the  name  of  husband 
and  wife,  or  in  the  name  of  the  husband  alone.  {Clancjfs 
Rights  of  Married  Women^  111,  112,  113.  Moehring  v. 
Mitchell,  1  Barb.  Ch,  Rep.  271.)  And  where  husband  and 
wife  sue  on  a  chose  in  action  belonging  to  the  wife  dum  sola, 
it  will  survive  to  the  wife,  imless  the  husband  has  issued  exe- 
cution ;  because,  as  the  action  in  such  a  case  invest  be  brought 
in  the  name  of  the  husband  and  wife,  no  inference  of  the  hus- 
band's intention  to  deprive  her  of  the  right  of  survivorship  can 
be  drawn  from  the  suit  being  brought  in  their  joint  names. 
But  the  issuing  of  an  execution  is  considered  evidence  of  the  hus- 
band's intention  to  reduce  the  chose  in  action  into  possession, 
and  thus  to  bar  his  wife's  title  by  survivorship.  (3  Atk.  20.  2 
Vesey,  sen,  677.)  So  the  wife's  title  by  survivorship  to  her  choses 
in  action  may  be  barred  by  the  assignment  of  the  husband,  for 
a  valuable  consideration.    (1  P.  Wms.  380.     Clancy,  120.) 

In  this  case  the  husband  has  neither  mortgaged,  sold,  nor  as- 
signed the  demand  ;  and  the  mere  act  of  pledging  the  note  to 
another,  as  security  for  a  temporary  loan,  was  no  evidence  of 
an  intention  to  appropriate  it  to  his  own  use ;  and  his  redeem- 
ing it  afterwards,  placed  it  in  all  respects  in  statu  quo, 

A  new  trial  is  granted,  with  costs  to  abide  the  event. 


OswEoo  Special  Term,  September,  1847.    Allen,  Justice. 

Overseers  op  the  Poor  op  Clayton  v.  Beedle. 

A  writ  of  error  ia  a  st&tatory  remedy,  and  muat  be  atrictly  poTBued ;  and  a  party 
seekiDg  the  benefit  of  the  writ  miut  bring  himself,  and  his  case,  within  the  statate. 

A  writ  of  error  cannot  be  brought  upon  a  judgment  in  a  penonal  action,  by  any 
peraon  other  than  the  party  against  whom  the  judgment  was  recovered ;  or,  in 
case  of  his  death,  by  his  personal  representatiTes. 

There  is  no  privity  between  oveiseers  of  the  poor  who  have  brought  a  suit  in  their 
official  character,  and  their  snooessorB  in  office^  which  will  enable  the  latter  to 
bring  a  writ  of  error  upon  the  judgment  recovered  in  that  suit 
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Nor  can  such  suocessora  be  substituted  as  plaintiffs  in  a  writ  of  error  pending  at  the 
time  of  their  election,  or  afterwards  brought,  in  the  names  of  the  previous  over- 
seers, to  reverse  a  judgment  recovered  against  them. 

A  writ  of  error  is  not  a  m/,  or  action^  within  the  meaning  of  tho  section  of  the 
statute  which  provides  that  no  suit  commenced  by  or  against  certain  public  officers 
shall  be.  abated  or  discontinued  by  the  death  of  such  officers,  or  their  removal  or 
resignation,  or  the  expiration  of  their  term  of  office,  but  that  the  court  in  which 
the  action  is  pending  shall  substitute  the  names  of  the  successors  in  such  office. 

An  action  was  brought  in  the  common  pleas  of  Jefferson  coim- 
ty,  by  the  present  plaintiffs  in  error,  as  overseers  of  the  poor  of  the 
town  of  Clayton,  to  recover  penalties  for  the  violation  of  the  excise 
law,  (1  R.  S.  677,)  and  judgment  was  rendered  in  that  court  in 
December,  1846,  for  the  defendant,  and  against  the  plaintiffs,  for 
costs.  In  January,  1847,  the  plaintiffs  sued  out  a  writ  of  error, 
removing  the  judgment  to  the  supreme  court ;  and  in  February 
thereafter  Plumb  and  another  were  elected  overseers  of  the 
poor  of  the  town  of  Clayton,  in  place  of  the  present  plaintiffs  in 
error ;  after  which  time  the  plaintiffs  in  error,  without  any 'Sub- 
stitution or  change  of  parties,  assigned  errors.  The  defendant 
now  moves  to  set  aside  the  assignment  of  errors  as  irregular, 
and  to  substitute  the  newly  elected  overseers  of  the  poor  as  the 
plaintiffs  in  error. 

B.  Bagley^  for  the  defendant  in  error. 

T.  C  Chittenden^  for  the  plaintiffs  in  error. 

Allen,  J.  It  is  provided  by  2  J?.  5^.  474,  §  100,  that  "  no 
suit  commenced  by,  or  against,  any  officers  named  in  this 
article,  shall  be  abated  or  discontinued  by  the  death  of  such 
oflScers,  their  removal  from,  or  resignation  of,  their  offices,  or  the 
expiration  of  their  term  of  office  ;  but  the  court  in  which  any 
such  fiction  shall  be  pending  shall  substitute  the  names  of  the 
successors  in  such  office,  upon  the  application  of  such  successors 
or  of  the  adverse  party. ^  Overseers  of  the  poor  are  among  the 
officers  named  in  the  article,  and  if  the  section  quoted  is  appli- 
cable to  a  writ  of  error,  then  the  motions  must  be  granted.   But 
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if  not,  then  the  assignment  of  errors  is  irregular,  and  there  is  no 
authority  to  direct  the  substitution  of  parties  which  is  asked  for. 
A  writ  of  error  is  a  statutory  remedy,  and  must  be  strictly 
pursued ;  and  a  party  seeking  the  benefit  of  the  writ  must  bring 
himself,  and  his  case,  within  the  statute.  Writs  of  error  must 
be  brought  (1)  By  the  party  against  whom  the  judgment  con^- 
plained  of  was  rendered  ;  (2)  In  case  of  his  death,  by  his  ex- 
ecutors or  administrators,  if  the  judgment  was  to  recover  any 
debt  or  damage  only,  or  to  recover  any  interest  in  lands  declared 
by  law  to  be  personal  assets.  (2  R.  S.  691,  §  2.)  And  subdi- 
visions three  and  four  of  that  section  prescribe  by  whom  writs 
of  error  shall  be  brought  in  certain  cases,  if  the  judgment  was 
for  the  recovery  of  real  estate,  or  the  possession  thereof.  I  find 
no  provision  for  the  bringing  a  writ  of  error  upon  a  judgment  in 
a  personal  action  by  any  person  other  than  the  party  against 
whom  the  judgment  was  recovered,  or,  in  case  of  his  death,  by 
his  personal  representatives.  There  appears  to  be  no  reason 
why,  in  a  case  like  the  present,  the  successors  in  ofiice  of  the 
oflicers  against  whom  a  judgment  has  been  recovered,  for  the 
costs  of  a  suit  commenced  by  them,  should  be  permitted  to  bring 
a  writ  of  error  to  reverse  the  judgment.  The  oflicers  against 
whom  the  judgment  has  been  recovered  are  primarily  the  only 
parties  aggrieved.  Against  them  the  execution  is  by  law  to 
issue,  and  after  it  shall  have  been  collected  of  them  individually, 
the  amount  thereof  shall  be  allowed  to  them  in  their  account 
of  official  expenditures,  by  the  board  authorized  to  audit  such 
accounts,  if  such  suit  appears  to  have  been  necessarily  com- 
menced in  good  faith.  (2  R.  S.  475,  §  107.)  It  by  no  means 
follows  that  the  public  are  at  all  aggrieved  by  the  judgment,  or 
interested  in  its  reversal.  And  in  every  case,  but  for  the  statute, 
a  judgment  would  necessarily  be  collected  of  the  parties  to  the 
record  against  whom  the  recovery  was  had,  irrespective  of  the 
character  in  which  they  sued  or  were  sued.  And  for  all  pur- 
poses, other  than  those  provided  by  stfttute,  the  plaintiffs  and 
defendants  named  in  the  record  must  be  considered  as  the 
'^  parties,"  and  subject  to  aU  the  duties  and  liabilities,  and  enti- 
tled to  all  the  rights  and  privil^es  of  "  parties"  in  other  cases. 
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And  their  successors  in  office,  or  other  persons,  can  only  become 
parties  and  take  such  direction  of  the  suit  as  is  authorized  and 
directed  by  statute.  There  is  no  express  provision  in  the  stat- 
ute authorizing  any  person  but  the  party  against  whom  the 
judgment  was  recovered  to  bring  a  writ  of  error  ;  and  there  is 
no  privity  between  the  plaintiffs  in  this  case  and  their  successors 
in  office,  recognized  either  by  the  statute  or  common  law,  which 
would  enable  such  successors  to  bring  a  writ  of  error  upon 
the  judgment.  {Ghroutv.  Ckambei'lin,  i  Mass,  Rep.  611.)  It 
follows,  that  if  the  successors  in  office  of  the  plaintiffs  in  error 
had  been  elected  before  error  brought  in  this  case,  they  could 
not  have  brought  such  writ,  naming  themselves  plaintiffs  in 
error.  And  if  they  could  not  sue  out  such  a  writ  in  their  own 
names,  must  they  be  substituted  as  plaintiffs  in  a  writ  of  error 
pending  at  the  time  of  their  election,  or  afterwards  brought,  in 
the  names  of  their  predecessors  in  office,  to  reverse  a  judgment 
recovered  against  them  for  costs  ?  It  seems  to  me  that  any 
fair  construction  of  the  statute  would  require  the  writ  to  be 
prosecuted  by  the  party  who  is  required  to  bring  it.  It  would 
hardly  require  one  man  to  bring  the  suit,  and  another  to  prose- 
cute it  It  cannot  be  that  the  law  requires  a  writ  of  error  to  be 
brought  by  one  person,  and  the  name  of  another  to  be  immedi- 
ately thereafter  substituted  as  plaintiff  in  error,  as  would  be 
required  in  a  case  like  the  present  if  the  writ  of  error  was  to  be 
brought  after  the  election  of  the  new  officers,  and  the  position 
of  the  defendant's  coimsel  is  correct. 

But  aside  from  the  difficulty  growing  out  of  the  act  to  pro- 
vide for,  and  regulate,  writs  of  error,  cited  above,  I  cannot  bring 
myself  to  the  opinion  that  a  "  writ  of  en*or,"  or  the  proceedings 
upon  a  writ  of  error,  are  within  the  provisions  of  the  section 
upon  which  this  motion  is  foimded.  (2  R.  S,  474,  §  100.)  It 
does  not  appear  to  be  necessary  to  decide  whether,  as  was  con- 
tended, the  provisions  of  2  R.  S.  653^  §§  17, 18,  providing  for  the 
service  of  suggestions  in  certain  cases,  and  for  the  trial  of  such 
suggestions,  apply  to  a  case  like  the  present.  I  am  inclined  to 
Uiink  they  do  not,  for  the  reason,  amongst  others,  that  the  stat- 
ute authorizing  a  substitution  of  plaintiff  appears  to  contem- 
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plate  a  summary  application  to  the  comt  in  which  the  action  is 
pending ;  and  that  the  court  should  order  the  substitution  upon 
the  application  of  either  party.  Of  course  in  making  up  the 
record,  a  suggestion  of  the  change  would  be  made ;  but  there  is 
nothing  upon  which  an  issue  can  be  found.  If  applicable,  how- 
ever, there  is  nothing  in  the  situation  of  this  cause  to  prevent  the 
execution  of  the  statute.  An  issue  of  fact  could  be  joined  which 
the  court  might  order  to  be  tried  by  a  jury.  But  whether  it  is 
necessary,  in  a  proper  case  for  a  substitution  of  parties  to  the 
record  imder  the  statute,  to  serve  a  copy  of  a  suggestion  upon 
which  an  issue  of  fact  may  be  joined,  is  wholly  immaterial  in 
this  case.  For  I  am  of  the  opinion  that  a  "  writ  of  error  "  is 
not  a  "  suit "  or  an  "  actiorij^  within  the  meaning  of  the  statute 
referred  ta  Mr.  Justice  Jewett,  in  McDonald  v.  The  Savings 
Bank  in  the  City  of  New-  York,  (2  Howard's  Pr.  Rep.  35,)  held 
that  the  act  in  relation  to  the  bringing  of  suits  by  poor  persons, 
(2  R.  S.  444,)  did  not  extend  to  writs  of  error,  for  the  reason 
that  the  statute  was  express  in  its  provisions  in  regard  to  bring- 
ing writs  of  error  ;  which  provisions  must  be  complied  with. 

The  same  question  was  decided,  in  the  same  way,  by  the 
late  Justice  Cowen,  in  Moore  v.  Cooler/  et  ai,  (2  HilPs  Rep, 
412.)  He  says,  '^  An  error  on  which  a  writ  lies  is  not  a  cause 
of  action."  "  No  book  holds  the  word  action,  or  words  cause  of 
action,  to  be  identical  with  a  writ  of  error,  or  cause  of  a  writ 
of  error." 

The  section  under  consideration  provides  that  no  "suW^  com- 
menced 6cc.  shall  abate  Soc,  The  word  suit  is  here  used  in  its 
modern  sense,  and  as  synonymous  with  action.  A  suit  is 
defined  to  be  "  the  prosecution  or  presentment  of  some  claim, 
demand  or  request.  In  law  language  it  is  the  prosecution  of 
some  demand  in  a  court  of  justice."  (3  Story^s  Com.  on  Const, 
i  1719.)  The  words  "  suit"  and  "  action"  are  used  as  synony- 
mous, in  the  section  of  the  statute  now  under  consideration.  By 
that  section  it  is  provided  that  ^'  the  court  in  which  any  such 
action  shall  be  pending  shall  substitute  the  names"  <fec.  A 
civil  action  is  defined  to  be  a  legal  demand  of  one's  right ;  or  it 
is  the  form  of  a  suit  given  by  law  for  the  recovery  of  that  which 
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is  due.  Tilljtidgment  the  suit  is  called  an  action.  {Bauvier's 
Law  Diet  tit.  Action.)  A  writ  of  error  is  not  a  suit  or  action, 
as  those  words  are  understood  and  used.  And  I  am  well  satis< 
fied  that  the  provisions  of  the  act  authorizing  a  substituti6n  of 
parties  in  a  suit  or  action  pending  do  not  extend  to  the  case  of 
a  writ  of  error ;  and  that  the  assignment  of  errors  is  regular, 
and  that  the  newly  elected  overseers  of  the  poor  cannot  be  sub- 
stituted as  plaintiffs  in  error. 

Motion  denied. 


Same  Term.    Before  the  same  Justice. 
Anoell  vsi  Kels&y. 

Where  the  declaration,  in  an  action  of  covenant,  contained  leyeral  counts,  in  each 
of  which  the  instrument  counted  upon  was  set  out,  and  but  one  breach  assigned ; 
and  the  defendant,  after  craving  oyer,  pleaded  non  estfactuTtiy  and  then  demurred 
to  each  count  generally,  commencing  the  demurrer  substantiaUy  as  follows :  "And 
the  said  defendant  says  that  the  first  count  of  the  said  plaintiff's  declaration  is  not 
sufficient,"  &c. ;  Held  that  the  defendant  was  bound  to  elect  whether  he  would 
abide  by  the  pleas,  or  by  the  demurrers. 

The  rule  that  a  party  cannot  plead  and  demur  to  the  same  pleading,  is  applicable  to 
such  a  case. 

Each  breach  assigned  in  a  declaration  is  to  be  considered  a  distinct  count,  for  ibe 
purposes  of  pleading ;  and  the  covenant  as  set  out  is  applied  to  each  breach. 

Where  several  breaches  are  assigned,  the  defendant  may  demur  to  one  and  plead 
to  the  others.  But  where  the  dount  is  individblc,  he  cannot  plead  to  part,  and 
demur  to  part. 

This  is  an  action  of  covenant.  The  declaration  contains 
sc^veral  counts,  in  each  of  which  the  instrument  counted  upon 
is  set  out,  and  but  one  breach  assigned.  The  defendant,  after 
craving  oyer,  pleaded  non  est  factum,  and  then  demurred  to 
each  count,  commencing  the  demurrer  substantially  as  follows : 
"And  the  said  defendant  says  that  the  first  count  of  the  said 
plaintiff's  declaration  is  not  sufficient,"  &c.    The  plamtiff  there- 
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upon  moved  that  the  defendant  be  compelled  to  elect  whether 

he  would  abide  by  the  plea,  or  by  the  demurrers. 

» 

T.  C.  Chittenden,  for  the  plaintiff. 
/.  Mullen,  for  the  defendant. 

Allen,  J.  The  defendant  insists  that  the  plea  of  9um  est 
factum  only  putting  in  issue  the  execution  of  the  instrument, 
he  has  a  right  to  unite  with  that  plea  a  demurrer  to  each  of  the 
breaches  assigned.  Admitting  this  to  be  true,  to  the  extent 
claimed  by  the  counsel  who  opposed  the  motion,  I  cannot  think 
that  this  case  is  brought  within  the  rule.  The  defendant  has 
not  confined  his  demurrer  to  any  particular  part  of  the  several 
counts.  Under  the  demurrer,  any  defect  in  the  declaration, 
whether  in  that  part  which  sets  out  the  instrument  declared 
upon,  or  in  the  assignment  of  breaches,  could  be  made  availa- 
ble. The  demurrer  says  that  the  "count  is  bad,"  not  that 
"  the  jSrst  or  second  breach  is  badly  assigned."  It  is  true,  the 
causes  of  the  demurrer  point  out  defects  in  the  assignment  of 
breaches,  but  this  is  only  material  in  respect  to  costs  in  case  of 
an  amendment.  The  defendant,  under  this  demurrer,  may 
avail  himself  of  any  substantial  defect  in  the  count.  The 
pleader  should  have  taken  especial  care  that  the  part  of  the 
declaration  covered  by  the  plea  was  not  also  reached  by  the 
demurrer ;  as  is  clearly  the  case  here.  The  rule  that  a  party 
cannot  plead  and  demur  to  the  same  pleading  is,  therefore, 
applicable  in  all  its  force.  And  that  this  rule  is  applicable,  to 
all  cases,  see  Wheeler  v.  Curtis,  (11  Wend.  653;)  Dearborn 
V.  Kent,  (14  Id.  183;)  Russell  v.  Bogers,  (15  Id.  351;) 
1  Chit.  PI.  230.) 

But  if  it  is  conceded  that  the  demurrers  are  technically  cor- 
rect, and  only  extend  to  the  breaches  assigned,  and  do  not 
cover  that  part  of  the  declaration  to  which  the  plea  of  non  est 
factum  is  applicable,  I  am  still  of  the  opinion  that  the  pleading 
is  irregular  in  this  particular  case ;  it  being  conceded  that  only 
one  breach  is  assigned  in  each  count.     There  is  certainly  no 

Vol.  I.  3 
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ueceesiiy  to  adopt  this  method  of  pleading,  to  save  the  rights  of 
the  parties.  When  several  breaches  are  assigned  in  the  same 
count,  it  may  be  necessary  to  plead  differently  to  each.  Each 
breach  is  supposed  to  give  a  cause  of  action,  and  in  effect  to 
form  a  count  by  itself;  and  but  for  the  rules  of  pleading  peculiar 
to  this  action,  and  which  have  been  extended  to  actions  of  debt 
on  bond,  each  breach  would  necessarily  form  a  count  by  itself. 
Hence  the  necessity  of  considering  each  breach  a  distinct  count 
for  the  purposes  of  pleading ;  and  the  covenant,  as  set  out,  is 
applied  to  each  breach.  When  the  defendant  pleads  to  one 
breach,  and  demurs  to  another,  he  pleads  to  the  covenant  in 
connection  with  the  breach  to  which  he  pleads,  and  demurs  to 
it  in  connection  with  the  other ;  the  same  as  if  each  breach 
was  made  a  distinct  count ;  the  instrument  being  recited  in 
each.  The  covenant  must  be  recui  with  the  breach  to  make 
either,  as  the  foundation  of  an  action,  intelligible.  The  author- 
ities are  all  to  the  effect  that  where  several  breaches  are 
assigned,  the  defendant  may  demur  to  one  and  plead  to  the 
others.  {Com.  Dig,  PL  2,  v.  3.)  But  there  is  no  adjudication 
that  I  can  find,  that  in  a  case  like  the  present,  when  the  count 
is  indivisible,  you  can  plead  to  part  and  demur  to  part.  There 
are  two  dicta  to  that  effect  in  our  courts ;  but  as  they,  are  not 
decisions,  they  are  not  binding  as  authorities,  and  the  decis- 
ions in  these  cases  are  consistent  with  the  rule.  Suffering 
the  pleadings  to  stand  as  put  in,  would  leave  the  plaintiff  enti- 
tled to  a  verdict,  perhaps,  after  the  court  had  held  that  there 
was  no  cause  of  action. 

Motion  granted  with  costs. 
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New- York  Special  Term,  September,  1847. 
EdmandSy  Justice. 

Adriance  vs.  The  Mayor,  &c.  of  New- York. 

Whetiier  a  court  of  equity  htm  jurisdictioD  to  interfere,  by  injonctioti,  to  pierent  the 
common  council  of  a  city  from  wasting  the  funds  of  the  dty,  by  appropriating 
them  to  purposes  not  warranted  by  their  act  of  incorporation  1    Qtuere. 

In  a  clear  case  of  want  of  jurisdiction,  the  court  vrill,  ex  mero  motUj  refuse  to  grant 
the  plaintiff  the  relief  asked  for,  although  the  defendants  have  suffered  the  bill  to 
be  taken  as  confessed. 

But  where  the  jurisdiction  of  the  court  is  doubtful,  if  the  defendants,  by  suffering 
the  plaintiff's  bill  to  be  taken  as  confessed,  have  conceded  the  jurisdiction  of  the 
court,  as  well  as  admitted  their  own  delinquency,  jurisdiction  will  be  taken  of  the 
suit,  and  the  relief  asked  for  granted. 

In  Equity.  The  plaintiff  filed  his  bill  setting  forth  that 
he  was  the  owner  of  real  estate  in  the  city  of  New- York,  and 
a  tax-payer.  He' charged  that  the  common  comicil  of  the  city 
were  improvidently  wasting  the  funds  thereof  by  appropriating 
them  to  purposes  not  warranted  by  their  act  of  incorporation  ; 
and  specifying  particularly  two  instances  of  such  misapplication 
of  the  funds.  First ;  that  they  had  appropriated  the  sum  of 
$5000  as  an  outfit  for  the  first  regiment  of  New- York  volun- 
teers for  the  Mexican  war.  Second ;  that  they  had  directed 
the  payment  of  the  sum  of  $16,000,  being  the  amount  of  pen- 
alties, costs,  and  counsel  fees  in  certain  suits  brought  against 
the  supervisors  of  New- York  for  violation  of  duty  in  refusing  to 
pay  the  salaries  of  the  judges  of  the  court  of  sessions.  The  bill 
prayed  for  a  perpetual  injunction  to  restrain  the  defendants 
from  paying  those  sums.  The  bill  having  been  taken  as  con- 
fessed by  the  defendants, 

R.  Motty  for  the  complainant,  now  moved  for  a  final  decree. 

EDM0NO6,  J.  I  have  my  doubts  whether  the  court  has 
jaiisdietioii  to  interfere  in  soch  a  case  as  this.  But  as  the  de- 
fendants, by  suffering  the  bill  to  be  taken  as  confessed,  have 
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conceded  the  jurisdiction  of  the  court,  as  well  as  admitted  their 
own  delinquency,  I  do  not  know  that  I  ought  to  refuse  the 
relief  asked  for.  Were  it  a  clear  case  of  want  of  jurisdiction,  I 
should  feel  obliged,  ex  mero  motu,  to  deny  the  application. 
But  as  I  am  not  clear  on  the  point  of  jurisdiction,  I  do  not 
think  I  ought  to  permit  my  doubts  to  operate  so  far  as  to  deny 
the  relief  asked  for ;  when  the  defendants  have  confessed  as 
well  jurisdiction  as  title  to  relief.  The  bill  showing  that  the 
appropriation  for  the  Mexican  volunteers  has  be^n  already 
paid,  the  injunction  of  course  will  be  granted  only  in  regard  to 
the  other  item. 


Same  Term.    Before  the  same  Justice. 
Newland  vs.  Willetts,  sheriff,  &c. 

The  court  will  allow  a  new  replevin  bond  to  be  filed,  nunc  pro  tunc,  where  the  one 
given  upon  the  execution  of  the  writ  was  defective. 

This  was  a  motion  by  the  defendant  to  set  aside  a  writ  of 
replevin,  and  all  subsequent  proceedings  on  the  part  of  th^ 
plaintiff,  for  irregularity.  It  appeared  from  the  return  of  the 
coroner  who  served  the  writ,  that  the  bond  taken  by  him  upon 
the  execution  thereof  had  but  one  surety,  instead  of  two,  as  re- 
quired by  the  statute.  And  the  return  did  not  state  the  addition, 
residence,  or  occupation  of  the  surety.  After  the  serviceof  notice 
of  this  motion,  the  defendant  executed  a  new  bond,  with  two 
sureties,  and  gave  notice  to  the  plaintiff's  attorney  of  the  giving 
of  such  bond  to  the  coroner,  with  the  additions,  residences  and 
occupations  of  the  sureties.  The  plaintiff,  upon  an  affidavit 
stating  that  fact  and  that  the  irregularity,  if  any,  was  the  fault 
of  the  coroner,  made  a  cross  motion  for  leave  to  amend  the 
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coroner's  return,  by  adding  thereto  the  names  of  the  sureties, 
with  their  additions,  &c. 

A.  ChUdy  for  the  plaintiff. 

D.  D.  Field,  for  the  defendant,  cited  2  jR.  £'.  431,  i  7;  18 
Wmd.  581,  583 ;  19  Id.  632. 

Edmonds,  J.,  decided  that  the  motion  to  set  aside  the  wiit 
was  regular ;  but  that,  as  it  is  usual  to  allow  a  new  bond  to  be 
filed,  and  as  one  had  been  filed,  he  should  deny  the  motion  of 
the  defendants ;  their  costs  of  the  same,  $10,  to  abide  the  event 
of  the  suit ;  the  plaintiff  to  have  no  costs  in  any  event.  And 
the  defendant  to  have  the  usual  time  to  except  to  the  sufiiciency 
of  the  sureties  in  the  new  bond.(a) 

(a)  See  2  /?.  5.  566,  H  33,  34. 


Same  Term.    Before  the  same  Justice. 
Green  vs.  Ward. 

Method  of  inTeeting  moneys  in  coart|  on  bond  and  mortgage ;  and  of  aecertaining 
the  raffidency  of  the  security. 

Murray  Hoffman,  on  an  order  directing  a  guardian  to  pay 
$5000  into  court,  and  the  clerk  to  invest  the  same  on  bond  and 
mortgage,  presented  a  petition  praying  that  a  bond  and  mort- 
gage for  $3000,  which  he  exhibited,  might  be  taken  as  part  of 
that  investment,  and  that  the  guardian  pay  the  balance,  only, 
into  court 

Edmonds,  J.  Great  difiiculties  must  necessarily  attend  the 
investment,  on  bond  and  mortgage,  of  moneys  Jn  court,  under 
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Ihe  present  system.  The  clerk  of  the  court  of  appeals  is  alone 
charged  with  the  custody  of  the  moneys  in  court,  and  will  alone 
be  authorized  to  make  such  investments.  He  will  be  continu- 
ally receiving  such  orders,  from  all  parts  of  the  state.  And 
residing,  himself,  at  Albany,  it  cannot  be  expected  that  he  will 
have  any  personal  knowledge  as  to  the  value  of  property, 
excepting  such  as  may  be  in  the  immediate  vicinity  of  his  resi- 
dence. He  will,  therefore,  be  obliged  either  to  take  security 
upon  lands  at  a  distance  from  the  parties  interested  in  the 
fund,  or,  if  he  invests  in  the  neighborhood  of  the  parties  in 
interest,  then  he  must  take  a  mortgage  upon  lands  of  whose 
value  he  can  have  no  personal  knowledge.  To  remedy  this 
inconvenience,  it  is  suggested  that  the  parties  in  interest  them- 
selves select  a  proper  place  for  investment,  and  have  a  reference 
to  ascertain  its  suitability  and  propriety.  And  that  upon  the 
coming  in  of  the  report  they  enter  an  order  directing  the  clerk 
of  the  court  of  appeals  to  invest  upon  the  specific  bond  and 
mortgage  mentioned  in  the  report  There  must  be  an  order 
directing  a  reference  to  ascertain  whether  the  $3000  bond  and 
mortgage  is  a  proper  investment  in  this  case,  and  as  to  what 
wiU  be  a  proper  investment  of  the  balance  of  $2000. 


Same  Term.    Btfore  the  same  Justice. 

Lahens  and  others  vs.  Fielden  and  others. 

A  matlcr  cxtitordinuy  in  Enghnd  has  no  power  to  take  the  o«th  of  a  penon  i^ 
nding  then,  to  tn  answer  to  abill  in  chanceiy  filed  against  such  person  in  this  state. 

An  answer  put  in  by  a  defendant  reading  ont  of  the  state,  most  be  sworn  to  before  a 
Jodge  of  some  cout  haTing  a  seal ;  who  is  actuaOy  amember  of  such  eoort  And 
that  ftet  amst  be  eertifled  by  the  cleik  <tf  the  eoort 

In  EauiTT.  This  was  a  motion  by  the  complainants  to 
take  the  answer  of  one  of  the  defendants  off  the  files  of  the 
court ;  on  the  ground  that  it  had  not  been  properly  sworn  to 
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by  him.  The  defendant  resided  in  England ;  and  the  answer 
put  in  by  him  had  been  sworn  to  before  a  master  extraordinary 
of  the  English  court  of  chancery. 

W,  W.  Van  Wagenan,  for  the  complainants. 

ilf.  Hoffman,  for  the  defendants. 

Edmonds,  J.  The  32d  rule  of  this  court  in  equity  allows 
the  answer  of  a  person  residing  out  of  this  state,  to  be  sworn  to 
in  the  manner  prescribed  by  law  for  taking  affidavits  out  of  the 
state,  which  is,  before  a  judge  of  a  court  having  a  seal.  (2  jR. 
S.  396,  .§  33.)  Is  a  master  extraordinary  of  the  English  court 
of  chancery  such  an  officer  ?  He  is  appointed  to  act  in  the 
country,  in  the  several  coimties  more  than  twenty  miles  distant 
from  London,  by  taking  affidavits,  recognizances,  acknowledge 
ments  of  deeds,  &c.  (2  TonU.  Law  Diet.  537.)  The  officer 
required  by  our  statute  must  be  something  more  than  a  com- 
missioner of  deeds,  or  clerk  authorized  to  administer  oaths ; 
something  more  even,  -  perhaps,  than  a  master  in  ordinary  or 
referee,  who  is  sometimes  authorized  to  adjudge  matters  in  court 
He  must  be  a  '^member  of  the  comt;"  for  that  must  be  certified 
by  the  clerk  of  the  court,  under  its  seal.  That  is  not  certified  in 
this  case.  The  clerk  merely  certifies  that  Mr.  Miller  is  an 
officer  of  the  court,  not  that  he  is  a  member  of  the  court ;  which 
is  necessary,  under  our  statute. 

Motion  granted. 
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Same  Term.     Before  the  same  Justice. 

Brown  vs.  Miller. 

A  reference  to  aacertnio  the  amount  of  damages  sustained  by  the  plaintiff  will  not 
be  granted,  after  a  default  for  want  of  a  plea,  upon  a  mere  general  affidavit  that 
the  inquiry  involves  the  examination  of  a  long  account:  but  the  production  of  a 
sworn  copy  of  the  account  on  which  the  suit  is  brought  will  be  required. 

The  defendant's  default  for  want  of  a  plea  having  been  en- 
tered, the  plaintiff's  attorney,  upon  a  general  affidavit  that  the 
inquiry  involved  the  examination  of  a  long  account,  moved,  ex 
parte,  for  a  reference  to  ascertain  the  amount  of  damages. 

Edmonds,  J.  Cases  of  this  kind  have  occurred  where  the 
damages  could  very  conveniently  have  been  ascertained  by  a 
sheriff's  jury,  but  where  the  plaintiff's  attorney,  upon  an  affida- 
vit like  this,  has  obtained  a  rule  of  reference,  and  very  largely 
and  unnecessarily  augmented  the  costs.  To  guard  against 
such  an  abuse  of  the  statute,  I  shall  in  future  exact  from  the 
plaintiff's  attorney  a  sworn  copy  of  the  account  on  which  the 
suit  is  brought ;  so  that  the  court  may  judge  for  itself  as  to  the 
necessity  of  a  reference. 


Same  Term.    Before  the  same  Justice. 

The  United  States  vs.  Dumplin  Island. 

Proceedings  to  ascertain  the  damages  of  the  owner  of  land  taken  by  the  United 
States,  under  the  act  of  May  5, 1847,  (Lam  of  1847,  p.  189,)  need  not  be  in- 
stituted by,  or  in  the  name  of,  the  governor  of  this  state. 

It  18  his  duty  to  apply,  as  chief  magistrate,  only  when  the  land  of  a  private  citizen  is 
wanted  for  the  use  of  the  state. 

The  statute  which  directs  that  when  land  is  wanted  for  the  use  of  the  United  Statis, 
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•Ad  it  beoomet  necewary  to  ittue  a  ^t  of  inquiry  of  damagea,  the  like  pfoeeed* 
inga  shall  bo  had  as  upon  applicationa  on  behalf  of  the  state,  is  sufficiently  complied 
with,  as  respects  the  manner  of  commencing  the  proceedings,  if  they  are  instituted 
in  behalf  of  the  United  States,  by  officers  authorized  to  act  for  the  executive,  in 
the  premises. 
The  inquisition  taken  under  a  writ  ad  quod  daninvM  should  find  who  is  the  owner 
of  the  land  taken,  the  amount  of  the  damages,  and  to  whom  the  same  are  to  be 
paid.    It  should  also  provide  for  the  payment  of  the  owner's  costs  and  expenses. 

By  the  act  of  May  5,  1847,  {Laws  of  1847,  p,  189,)  jurisdic- 
tion of  a  small  island  In  Long  Island  sound  called  the  North 
Dumplin,  was  ceded  to  the  United  States  for  the  purpose  of 
erecting  a  lighthouse  thereon ;  and  the  United  States  were 
authorized,  in  case  they  could  not  agree  with  the  owner,  for  the 
purchase  of  it,  to  apply  for  the  writ  ad  quod  damnum^  under  the 
revised  statutes,  (2  /?.  iS.  588,)  to  assess  the  owner's  damages. 
A  writ  of  ad  quod  damnum  having  been  issued  and  executed, 

B.  F.  Butler,  U.  S.  district  attorney,  moved  to  confirm  th6 
inquisition  taken  under  the  same. 

T.  Sedgwick,  for  the  owner  of  the  island,  objected,  1.  That 
these  proceedings  ought  to  have  been  instituted  by  the  governoi' 
of  the  state,  and  could  not  b^  commenced  by  any  other  person 
ot  officer ;  2.  That  it  is  not  competent  for  the  state  to  assign  to 
the  United  States  ltd  eminent  domain  for  any  purpose  foreign 
to  the  use  of  the  state ;  and  3.  That  the  inquisition  does  not 
find  who  is  the  ownt^r,  nor  to  whom  the  money  is  t^  be  paid, 
nor  does  it  provide  for  the  owner's  costs  and  expends,  but  only 
for  the  value  of  the  land. 

F.  F,  Marbury,  in  behalf  of  John  Van  Buren,  attorney  gen- 
eral of  the  state,  moved  for  a  reference  to  ascertain  to  Whom 
the  amount  of  the  award  Should  be  paid. 

EbmondS,  J.  I  do  tiot  think  there  is  any  thing  ttt  the  objec- 
tkm  tbat  these  proceedings  ar«  to  be  instituted  by,  atid  in  th« 
name  of  the  governor  of  this  stat«.  It  is  his  daty  to  appty,  aiA 
chitt  mttglsfrat^^  oirty  Wheti  ch^  teiid  is  trsuvtM  for  the  tJUbtA 
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the  State.  When  land  is  wanted  for  the  United  States,  and  it 
becomes  necessary  to  issue  a  writ  of  inquiry,  the  statute  (2  R,  S: 
590,  §  76,)  provides  that  the  like  proceedings  shall  be  had  as 
those  directed  upon  appUcations  on  behalf  of  the  state.  The 
proceedings  will  be  to  all  intents  and  purposes  alike  if  the  chief 
magistrate  of  the  United  States  directs  the  proceedings  to  be 
instituted  ]  and  it  is  not  necessary  for  him  to  institute  the  pro- 
ceedings personally.  It  is  enough,  if  it  is  done  in  behalf  of  the 
United  States,  by  officers  authorized  to  act  for  the  executive  in 
the  premises. 

I  see  then  no  in'egular|ty  in  the  proceedings  previous  to  the 
issuing  of  the  wiit  ad  quod  damnum.  But  I  confess  I  am  not 
satisfied  with  the  inquisition.  When  the  proceedings  are  insti- 
tuted for  the  state,  §  73  of  the  statute  provides  amply  for  the 
payment  of  damages  and  all  costs  and  expenses  incurred. 
So  that  the  owner  can  be  insured  not  merely  the  value  of  the 
land,  but  all  costs  and  expenses  to  which  he  may  be  subjected, 
as  well  in  procuring  a  proper  valuation  of  his  land,  as  in  obtain- 
ing the  money  afterwards.  But  when  the  application  is  for  the 
United  States,  no  such  provision  is  made ',  and  unless  those 
costs  and  expenses  are  included  by  the  jury  in  their  appraisal 
of  the  "damages,"  the  owner  must  pay  them  himself;  and  the 
assessment,  if  it  is  only  of  the  value  of  the  premises,  would  ne- 
cessarily fall  short  of  adequate  remuneration  to  the  owner. 
The  difficulty  in  the  case  is,  that  I  do  not  know,  and  cannot 
from  the  papers  determine,  whether  the  jury  have  taken  thip 
view  of  their  duty  or  not  If  they  had,  I  should  be  more  likely 
to  be  satisfied  with  their  appraisement. 

But  there  would  still  be  left  another  difficulty,  and  one  which 
in  this  case  would  be  somewhat  material.    The  statute  requires 
that  the  inquisition  shall  ascertain  the  names  of  the  owners,  . 
their  rights  respectively,  the  amount  to  be  paid,  and  to  whom 
particularly. 

The  inquisition  returns  that  the  island  is  owned  by  WiUiam 
H.  Winthrop,  according  to  the  best  evidence  furnished  before 
the  jury,  and  that  the  owner  will  sustain  damage  to  the  amount 
of  $400 :  but  it  is  entirely  silent  as  to  whom  the  money  shall 
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be  paid,  as  required  by  the  statute.  If  the  inquisition  had 
found  that,  the  money  should  be  paid  to  Mr.  W.,  then  under 
the  75th  section  of  the  statute,  he  might  obtain  his  money  on 
presenting  a  petition  to  the  court.  But  now  if  this  inquisition 
is  confirmed,  on  Mr.  W.'s  presenting  his  petition  for  the  money 
in  court,  there  must  necessarily  be  a  reference  to  ascertain  to 
whom  it  ought  to  be  paid.  The  attorney  general  already  asks 
for  such  a  reference.  The  expense  of  the  reference  would  ne- 
cessarily be  defrayed  from  the  fimd ;  and  for  aught  that  I  see, 
the  owner  may  be  subjected  to  the  expense  of  attending  the 
appraisement,  and  of  getting  his  pay  aftei-wards ;  thus  it  would 
seem  preventing  the  award  of  the  juiy  from  being  a  just  com- 
pensation to  him,  when  the  statute  has  been  carefid  to  provide 
that  he  shall  be  indemnified  for  the  injury  that  he  may  sustain 
by  reason  of  his  lands  being  taken  for  the  use  of  the  public. 

This  inquisition  must  therefore  be  set  aside,  and  a  new  one 
taken  to  supply  these  defects. 


Same  Term.    Before  the  same  Justice. 

Robinson  v^.^  Robinson. 

The  court  will  not  grant  a  decree  for  diTorce,  upon  a  bill  taken  u  confeMcd  by  the 
defendant,  until  after  an  inspection  of  the  bill,  prooft,  and  the  affidavit  of  service  of 
the  subpoBna  upon  the  defendant 

In  EauiTY.  This  was  a  suit  for  a  divorce,  on  the  ground 
of  adultery.  The  bill  having  been  taken  as  confessed  by  the 
defendant,  the  counsel  for  the  plaintiff,  on  an  afiSdavit  showing 
personal  service  of  the  subpoena  upon  the  defendant,  moved  for 
a  decree  of  divorce. 

Edmonds,  J.,  after  having  examined  the  papers,  granted 
the  application.    His  honor  said  that,  in  order  to  guard  against 
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collusion,  (^^d  sham  aervice^  of  the  papers  in  cases  of  thia 
nature,  he  should  hereafter,  whenever  a  bill  for  divorce  should 
be  taken  as  confessed,  refuse  to  grant  a  decree  until  after  an 
inspection  of  the  bill,  proofs,  and  the  affidavit  of  service  of  the 
subpcBna  upon  the  defendant 


Same  Term.    Before  the  same  Justice. 
Smith  &  Waloron  vs.  Averill. 

Where  a  iMUty  meets  an  appIicatioD  made  by  his  adversary  to  change  the  venue,  by  a 
stipolatioQ  not  to  give  any  evidence  except  as  to  facts  occurring  in  the  county 
where  the  venue  is  laid,  the  venue  will  not  be  changed. 

Motion  to  change  the  venue  from  New- York  to  Clinton 
county.  It  appeared  that  the  defendants  were  sued  for  a  bill 
of  goods  as  partners,  and  they  swore  to  a  number  of  witnesses 
residing  in  Clinton  county,  their  residence,  to  prove  that  they 
were  not  partners.  On  the  other  side  it  was  shown  that  the 
claim  did  not  rest  on  evidence  of  the  fact  of  partnership,  but  on 
evidence  that  at  the  time  of  purchasing  the  goods  both  the 
defendants  were  present  and  represented  themselves  as  being 
partners. 

P.  O,  Ellsworthy  for  the  defendants, 

O.  A»  Rapallo,  for  the  pkLintifTs. 

Edmonds,  J.  If  the  facts  as  to  the  existence  of  the  partnei- 
ship  were  to  begone  into,  that  would  be  a  good  reason,  perhaps, 
for  changing  the  venue.  But  as  the  plaintiffs'  attorney  swears 
that  their  case  rests  upon  another  ground,  viz..  representa- 
tions made  in  New- York  by  the;  defendants,  respecting  the 
partnership ;  and  as  be  now  offers  to  stipulate  not  to  g^v^  any 
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Other  evidence  of  the  partnership  than  those  representations, 
the  venue  may  be  retained  in  New- York,  upon  the  giving  of 
such  a  stipulation. 


Same  Term.    Before  the  same  Justice. 

Lewis  vs,  Rapblyea. 

When  more  than  two  terms  have  elapsed  nnce  the  giving  of  a  oognovit  by  the 
defendant,  and  the  plaintiff  has  died  in  the  meantime,  the  court  has  no  power  to 
allow  a  judgment  to  be  entered  thereon. 

The  plaintiff  having  commenced  an  action  of  assumpsit 
against  the  defendant,  the  latter  gave  a  cognovit  for  the 
amount  claimed.  The  plaintiff  subsequently  died,  without 
having  entered  up  judgment  upon  the  cognovit;  and  the 
defendant  refuses  to  allow  judgment  to  be  entered  thereon,  in 
favor  of  the  plaintiff's  personal  representatives. 

iS.  F.  Clarkson,  for  the  personal  representatives,  moved  that 
judgment  be  entered  in  the  name  of  the  plaintiff:  citing  Ryghi- 
myre  v.  Raymond^  (12  Wend,  245;)  Spalding  v.  Congdottf 
(18  Id.  543 ;)  Oumey  v.  Parks,  (1  Haw.  Special  Term 
Rep,  140.) 

Edmonds,  J.  The  rule  applied  for  cannot  be  granted.  The 
only  relief  which  could  be  granted  would  be  to  allow  judgment 
to  be  entered  in  the  name  of  the  original  parties.  But  that  is 
a  right  conferred  by  statute,  (2  jR.  iS*.  387,  i  4.)  and  can  only 
be  exercised  within  two  teims  after  plea  of  confession.  This 
plea  was  put  in  last  October ;  and  more  than  two  tenns  hav- 
ing  passed,  the  court  has  no  power  in  the  matter. 

HotioB 
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Same  Term.    Before  the  same  Justice. 

Young  vs.  De  Mott. 

i_88h  fm  Where,  from  the  nature  of  the  action,  the  knowledge  of  the  feels  on  which  the 
plaintiff's  claim  retts  is  more  with  the  defendant  than  with  the  plaintiff,  the  lat- 
ter will  not  be  required  to  fhmiah  a  bill  of  particular!,  until  he  has  obtained,  or  at 
least  had  an  opportunity  to  obtain,  a  discovery  from  the  defendant 

The  declaration  in  this  case  was  special ;  alleging  that  the 
defendant  had  been  employed  by  plaintiff  to  collect  or  compro- 
mise for  him  a  certain  claim,  which  he  had  settled,  and  had 
received  in  satisfaction  sundry  demands  and  assets,  which  he 
refused  to  give  any  account  of,  or  to  pay  over.  The  defendant 
obtained  an  order  for  the  plaintiff  to  furnish  a  bill  of  the  particulars 
of  the  demands  and  assets  which  the  declaration  alleged  he  had 
thus  received  in  settlement.  The  plaintiff  moved  to  set  aside 
the  order,  on  two  grounds.  1.  Because,  from  the  nature  of  the 
action,  the  knowledge  was  more  with  the  defendant  than 
with  the  plaintiff;  and  2.  Because  he  could  not  furnish  a 
bill  of  particulars  until  he  had  obtained  a  discovery  from  the 
defendant. 

Edmonds,  J.  This  is  a  case  in  which  an  adherence  to  mere 
technicality  may  prejudice  the  merits.  The  plaintiff  brings  his 
suit  against  the  defendant  for  certain  moneys  and  securities 
which  the  defendant  has  received  for  him,  but  which  he  refuses 
to  render  any  account  of,  or  to  pay  over.  And  the  defendant, 
by  asking  for  a  bill  of  particulars,  seeks  to  tie  the  plaintiff 
doivn  in  such  a  manner  that  if  he  makes  a  mistake,  he  may  be 
turned  out  of  court.  This  was  manifest  to  the  commissioner ;  and 
it  was  also  shown  to  him  that  the  plaintiff  could  not  give  a  bill 
of  particulars,  with  any  safety,  until  the  defendant  should  make  a 
discovery  of  that  which  was  peculiarly  within  his  knowledge ;  that 
is,  what  moneys  and  securities  of  the  plaintiff  he  had  received. 
Under  such  circumstances,  the  defendant  ought  not  to  have 
been  allowed  to  ask  for  particulars  until  he  had  made  a  discov- 
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ery.  But  the  plaintiff  ought,  in  the  meantime,  to  have  taken 
steps  to  obtain  a  discovery.  And  he  must  do  so  with  all  con- 
venient speed  ;  otherwise  he  may  keep  this  suit  hanging  over 
the  defendant  ad  libitum. 

The  order  for  a  bill  of  particulars  must  be  set  aside ;  without 
prejudice  however  to  the  defendant's  right  to  apply  for  a  new 
order  for  particulars,  and  proceeding  to  judgment  thereon,  un- 
less the  plaintiff,  within  twenty  days,  shall  institute  proceedings 
to  obtain  a  discovery,  and  prosecute  the  same  to  a  termination, 
with  all  due  diligence. 


Same  Tbrm.    Before  the  same  Justice. 

McGafpigan  vs.  Jenkins. 

After  a  default  has  been  re^larly  taken  against  a  defendant,  the  same  wiU  not  bo 
opened,  upon  a  mere  general  affidavit  of  merits.  The  party  must  disclose  the 
nature  of  his  defence;  so  that  the  court  may  judge  whether  it  is  meritorious. 

This  was  an  action  against  the  late  sheriff  of  Kings  county 
for  not  returning  a  Ji.  fa.  An  inquest  was  regularly  taken  at 
the  last  circuit  in  that  county,  and  was  set  aside  by  an  order 
of  the  late  supreme  court,  dated  June  8th,  1847,  on  the  defen- 
dant's pa3ring  the  costs  of  the  inquest,  and  the  subsequent  costs ; 
but  without  costs  of  the  motion,  to  either  party.  At  the  time 
of  granting  this  order,  the  defendant's  counsel  was  present,  and 
was  aware  of  it,  and  yet  omitted  to  serve  it,  until  July  7th ; 
and  no  offer  was  made  by  him  to  pay^the  costs.  Judgment 
having  been  entered,  on  the  2d  of  July,   • 

N.  F.  Waring,  for  the  defendant,  moved,  on  a  general  affidavit 
of  merits,  to  have  the  benefit  of  the  order  made  on  the  8th  of 
June. 
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A  F,  Clarksim,  for  the  plaintiff 

'  Edmonds,  J.  The  plaintiff  was  regular  in  perfecting  hii 
judgment,  and  in  disregarding  the  rule  of  the  8th  of  June.  He 
had  good  reason,  under  the  circumstances,  to  believe  that  the 
defendant  did  not  intend  to  use  it.  On  the  merits,  however^ 
the  defendant  might  be  let  in,  if  the  court  were  satisfied  that 
he  had  any.  The  suit  is  against  him  as  sheriff,  for  neglect  of 
duty  in  not  retm-ning  an  execution.  He  merely  swears  gene* 
rally  to  merits,  without  specifying  what  they  are.  And  as  I 
doubt,  under  the  circumstances,  whether  he  has  any  meritori- 
ous defence,  I  cannot  let  him  in ;  unless  he  discloses  what  that 
defence  is,  so  that  I  may  judge  whether  it  is  such  an  one  as  he 
ought  to  be  allowed  to  set  up. 

Motion  denied  with  costs;  but  without  prejudice  to  the 
defendant's  right  to  renew  it,  on  papers  disclosing  the  nature 
of  his  defence. 


Same  Term.    Before  the  same  Juiiice. 

SCHANCK  VS,  SnIFFEN. 

An  injunction  will  not  be  granted  to  reBtnin  a  defendant  in  a  oreditor's  rait  ^Dom 
proceeding  under  the  ineolTent  act,  to  obtain  his  diBchaxge;  unless  special  cause 
is  shown  for  restraining  him. 

T,  E.  Tomlinson,  for  the  defendant,  moved  to  set  aside,  or  to 
modify,  an  injunction  granted  on  a  creditor's  bill,  which  injunc- 
tion restrained  the  defendant  from  proceeding,  under  the  insol- 
vent law,  to  obtain  a  discharge.  The  bill  merely  stated  the 
fact  that  the  defendant  had,  prior  to  filing  the  biU,  made  his 
application  under  the  insolvent  law,  and  prayed  that  he  might 
be  restrained  from  proceeding  on  his  application ;  but  witlmit 
stating  any  special  reasons  therefor. 
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In  the  matter  of  Cnig. 


Edmonds,  J.  That  clause  ought  not  to  be  included  in  the 
injunction,  unless  special  cause  is  shown  therefor.  It  is  not  a 
matter  of  course  thus  to  restrain  a  defendant,  upon  a  mere 
suggestion  of  the  fact  that  he  is  proceeding  to  obtain  his  dis- 
charge. 

Injunction  modified  as  to  the  clause  objected  to. 


Same  Term.     Before  the  same  Justice. 

In  the  matter  of  Craig. 

Where  a  trust  is  created,  as  to  real  estate,  by  the  terms  of  which  the  trustee  is  to 
hold  the  land  to  the  use  of  the  ustvi  que  trusty  and  to  convey  the  same  to  such 
person  as  the  latter  shall  appoint,  the  court  will  not,  upon  the  death  of  the  trustee, 
appcHnt  a  new  one  in  his  place. 

P.  /.  JocLchimsaen^  for  a  cestui  que  trust  in  a  trust  concern- 
ing real  estate,  moved  upon  petition,  for  the  appointment  of  a 
trustee,  in  the  place  of  one  who  had  died.  The  petition  set  out 
that  the  trust  was  that  the  trustee  should  hold  the  land  to  the 
use  of  the  cestui  quejrustf  and  to  convey  the  same  to  such 
person  as  he  should  appoint. 

Edmonds,  J.  Under  the  47th  section  of  the  article  of  the 
revised  statutes  which  relates  to  uses  and  trusts,  (1  iZ.  &  727,) 
the  cestui  que  trust,  being  entitled  to  the  actual  possession  of 
the  land,  and  to  the  receipt  of  the  rents  and  profits,  he  is  to  be 
deemed  to  have  a  legal  estate  therein,  of  the  same  quality  and 
duration  as  his  beneficial  interest.  It  would,  therefore,  be  im- 
prc^r  for  the  court  to  interfere  and  grant  this  petition.  For 
aught  that  appears,  this  trust  daay  have  been  created  for  the 
purpose  of  enabling  an  alien  to  hoM  real  estate,  contrary  to  o«r 
statute. 

Motion  denied. 
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Same  Term.    Before  the  same  Justice. 
In  the  matter  of  the  Trustees  op  the  Village  of  Wil- 

LIAMSBUROH. 

To  deprive  a  party  of  his  remedy  by  mandamas,  on  the  ground  that  he  has  a  remedy 

by  action,  the  remedy  by  action  must  not  only  be  adequate,  but  it  must  be  specific. 
If  the  only  specific  remedy  a  party  has  is  by  mandamus,  the  court  will  not  quash  a 

writ  of  that  nature,  on  the  ground  that  an  action  of  replevin  would  lie,  or  a  suit 

for  damages. 
If  the  return  to  an  alternative  mandamus  is  evasive,  a  peremptory  mandamus  will 

be  issued. 
Officers  before  whom  an  assessment  of  the  damages  sustained  by  the  opening  of  a 

street  in  a  village  is  had,  and  whose  duty  it  is  to  deliver  the  inquisition  of  the  jury 

to  the  trustees  of  the  village,  cannot  escape  from  the  perlbrmance  of  that  duty,  by 

voluntarily  parting  with  the  control  over  the  inquisxtion. 

Under  the  provisions  of  the  act  to  incorporate  the  village  of 
Williamsburgh,  a  jury  had  been  summoned  by  two  magistrates 
to  assess  the  damages  sustained  by  the  opening  of  a  street. 
The  jury  found  their  verdict,  reduced  it  to  writing,  and  signed  it, 
but  refused  to  deliver  it  to  the  trustees  of  the  village  until  they 
should  pay  them  for  their  services.  Upon  the  application  of 
the  trustees,  an  alternative  mandamus  was  issued,  directed  to 
the  justices  and  jury,  commanding  them  to  proceed  and  make 
return  of  their  action  in  the  premises.  The  justices  returned 
that  the  inquisition  of  the  jury,  after  being  signed,  was  deliver- 
ed to  one  of  the  jury  to  be  handed  to  the  trustees.  One  of  the 
jurors  returned  that  it  had  been  delivered  to  the  justices,  but  did 
not  say  whether  it  had  been  returned  to  the  jury,  or  whether  it 
was  in  their  possession,  or  not.  The  other  eleven  jurors  made 
no  return  to  the  mandamus. 

N.  jP.  Waring,  in  behalf  of  the  jurors,  moved  to  quash  the 
mandamus ;  on  the  ground  that  the  trustees  had  a  remedy  by 
an  action  of  replevin  against  the  particular  juror,  or  by  a  suit 
against  them  all  for  damages. 
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Edmonds,  J.  To  deprive  a  party  of  his  remedy  by  man- 
damus, on  the  ground  that  he  has  a  remedy  by  action,  the 
remedy  by  action  must  not  only  be  adequate,  but  it  must  be 
specific.  The  action  for  damages  certainly  would  not  be  spe- 
cific. Whether  a  replevin  would  be,  or  not,  depends  upon  cir- 
cumstances. For  if  the  inquisition  could  not  be  obtained,  on  the 
writ  of  replevin,  then  the  only  remedy  of  the  trustees  would  be 
in  the  damages  which  they  might  recover.  The  only  specific 
remedy  they  can  have  is  by  mandamus.  Therefore  the  motion 
is  denied. 

H.  H.  Stiuzrt^  for  the  trustees,  then  moved  to  quash  the  re- 
turn ;  and  that  a  peremptory  mandamus  issue. 

Edmonds,  J.  So  far  as  the  justices  are  concerned,  it  was 
their  duty,  when  the  inquisition  was  returned  to  them,  to  de- 
liver it  over  to  the  trustees,  so  that  it  could  be  available.  And 
if  they  have  parted  with  the  control  over  it,  it  is  their  business 
now  to  recover  possession  of  it,  and  complete  their  duty.  So 
far  as  relates  to  the  single  juror  who  has  made  a  return,  his 
return  is  evasive  in  not  stating  whether  the  inquisition  is  now 
under  his  control,  or  not.  And  tl^ere  is  a  conflict  in  matters  of 
fact,  between  these  two  returns,  which  these  parties  must  settle 
between  themselves.  The  rights  of  the  relators  are  not  to  be 
prejudiced  by  this  conflict.  The  other  eleven  jm'ors  upon  whom 
the  alternative  writ  was  served  have  made  no  return  at  all. 

Order  that  peremptory  mandamus  issue. 
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Where  a  mortgagee  has  not  provided  for  keeping  down  the  accruing  interest  upon  the 
mortgage,  by  securing  a  lien  on  the  rents  and  profits,  the  court  will  interfere  with 
the  mortgRgor's  possession,  prior  to  a  decree  of  foreclosure,  and  appoint  a  receiver 
of  the  rents  and  profits,  if  the  premises  are  an  inadequate  security  for  the  debt 
secured  by  the  mortgage,  and  the  mortgagor,  or  other  person  in  possession,  who  is 
personally  Tiable  for  the  debt,  is  insolvent. 

But  a  receiver  will  not  be  appointed,  upon  a  mere  allegation  that  the  mortgaged 
premises  are  not  an  adequate  security  for  all  just  incumbrances  thereon.  The 
mortgagee  applying  for  a  receiver  must  allege,  in  his  bill,  that  the  premises  are  not 
an  adequater  security  for  the  amount  due  to  him. 

The  selling  of  a  mortgage  for  less  than  its  nominal  amount,  does  not  vitiate  the 
security. 

The  hypothecation  of  an  obligation  valid  in  its  concoction,  as  security  for*  a  usurious 
loan,  will  not  render  it  void,  or  discharge  the  debtor  from  liability  thereon.  And 
upon  the  payment  of  the  amount  of  the  loan,  the  obligation  will  be  free  from  *all 
taint 

A  claim  for  damages  sustained  in  consequence  of  the  breach  of  an  agreement  be- 
tween a  mortgagor  and  mortgagee  that  the  former  should  release  from  the  lien  of 
the  mortgage  any  parts  of  the  mortgaged  premises  which  the  mortgagor  might 
from  time  to  time  sell  to  others,  cannot  be  offset  agamst  the  amount  due  upon  the 
mortgage. 

Where  an  agreement  of  that  nature,  between  mortgagor  and  mortgagee,  did  not 
specify  the  quantity  of  land  to  be  released,  nor  the  terms  on  which  releases  were 
to  be  given ;  Held  that  any  violation  of  the  agreement,  by  the  mortgagee,  would 
not  lay  the  foundation  for  an  equitable  offset,  unless  it  was  shown  that  the  refusal 
to  give  releases  was  unreasonable,  or  unconsdonable. 

In  Equity.  Motion  to  dissolve  injunction,  and  to  appoint 
a  receiver. 

Warner  purchased  of  the  defendants'  testator  certain  lands, 
for  the  consideration  of  $48,093,75 ;  $16,000  of  which  was  paid 
in  cadh,  and  two  mortgages  given  for  the  balance ;  one  for 
$16,000,  which  was  to  be  a  first  mortgage  on  the  premises,  and 
another  for  $18,093,76,  which  was  subsequently  reduced  by 
payments  to  something  between  $6000  and  $7000. 

Grouvemeur,  in  his  lifetime,  assigned  the  first  mortgage  to  the 
American  Life  and  Trust  Company,  and  guarantied  its  pay- 
ment,   After  that  mortgage  became  due,  the  company  filed 
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their  bill  to  forecloee,  against  Warner  and  Gouvemeur.  They 
both  answered  ;  Warner  setting  up  as  a  defence  that  the  title 
of  the  company  was  void  by  reason  of  usury,  inasmuch  as  the 
company  had  paid  Gouvemeur  in  their  own  bonds,  at  five  years, 
drawing  a  less  interest  than  the  mortgage ;  which  bonds  were 
below  par  in  market,  and  on  a  sale  of  which  Gouvemeur  had 
reaUzed  less  than  $14,000.  Gouvemeur,  in  his  answer,  did 
not  set  up  the  defence  of  usury,  but  stated  that  Warner  had,  in 
his  answer,  set  up  various  matters  which,  if  sustained,  would 
bar  Xhe  right  of  the  company  to  recover  in  their  suit,  and  also 
bar  his  right  to  recover  against  Warner,  if  he,  as  surety  of 
Wamer,  should  pay  up  the  bond  and  mortgage  to  the  compa- 
ny ;  in  regard  to  which  he  submitted  himself  to  the  judgment 
of  the  court.  While  that  suit  was  pending  Gouvemeur  died, 
and  the  company  became  insolvent  and  made  a  general  assign- 
ment for  the  benefit  of  its  creditors.  After  which  Gouvemeur's 
executors  obtained  a  re-assignment  of  the  mortgage,  from  the 
general  assignee,  and  continued  the  foreclosure  suit  for  their 
own  benefit.  They  also  commenced  a  statute  foreclosure  of 
the  second  mortgage ;  having,  in  the  mean  time,  become  the 
owners  of  another  mortgage  on  the  same  premises,  and  of  a 
judgment  against  Wamer.  Warner  filed  his  bill  in  this  suit, 
in  the  nature  of  a  cross-bill  in  the  suit  of  the  American  Life  and 
Trust  Company,  and  praying  for  an  injunction  to  stay  the  pro- 
ceedings on  the  statute  foreclosure.  Before  any  of  the  proceed- 
ings for  foreclosure  were  commenced,  Wamer  failed,  and  made 
an  assignment  for  the  benefit  of  his  creditors.  His  assignees 
allowed  him  to  retain  possession  of  the  premises,  on  his  agree- 
ing to  pay  a  rent  of  $600,  which  was  to  be  by  him  expended  in 
improving  the  property. 

C  Edwards^  for  the  defendants,  now  moved  to  dissolve  the  in- 
junction, and  for  the  appointment  of  a  receiver ;  oa  the  grounds 
that  the  whole  of  the  first  mortgage  was  unpaid,  /hat  a 
large  balance  of  several  thousand  dollars,  for  principal,  was  due 
on  the  second  mortgage,  together  with  several  years'  arrears  of 
interest  on  both  mortgages ;  that  Wamer  was  insolvent  and 
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continued  in  possession,  and  that  the  premises  were  a  scanty 
security  for  the  amount  due. 

Murray  Hoffman,  for  the  plaintiff,  objected  1.  To  the  appoint- 
ment of  a  receiver ;  because  it  did  not  appear  that  the  premises 
were  an  inadequate  security  for  the  mortgages  which  the  de- 
fendants were  seeking  to  foreclose.  The  only  allegation  being 
that  they  were  inadequate  to  pay  all  the  incumbrances  which 
the  defendants  held  on  the  premises,  including  a  subsequent 
mortgage  and  judgment  for  about  f  11,000.  He  cited,  for.  the 
rule  governing  such  cases.  Bank  of  Ogdensburgh  v.  Arnold, 
(5  Paige,  39 ;)  Shotwellv.  Smith,  (3  Edw.  588  ;)  Sea  Ins.  Co. 
V.  Stebbins,  (8  Paige,  566.)  2.  To  the  dissolution  of  the  in- 
junction ;  because,  as  to  the  first  mortgage,  Gouvemeur  stood 
in  the  relation  bf  surety  for  Warner  to  the  Life  and  Trust  Com- 
pany. That  company  had  no  right  to  recover,  by  reason  of 
their  illegal  title  to  the  mortgage ;  and  the  defendants,  by  re- 
possessing themselves  of  that  mortgage,  were  to  be  regarded 
as  either  standing  in  their  shoes  and  subject  to  their  disabilities, 
or  as  having,  by  their  interference,  deprived  their  principal  debtor 
of  a  valid  defence  in  that  suit.  {Burge  on  Surety,  367, 8. 
Batchelor  v.  Priest,  12  Pick.  399.  Randolph  v.  Randolph,  1 
Rand.  Rep.  490.  TTieob.  on  Priti.  and  Surety.  3.)  And  be- 
cause there  was  an  agreement  between  Warner  and  Gouver- 
neur,  at  the  time  of  the  first  contract  of  sale,  that  Gouvemeur 
should  release  from  the  lien  of  his  mortgages  any  parts  of  the 
premises  which  Warner  might  from  time  to  time  undersell; 
which  agreement  Gouvemeur  had  refused  to  perform,  whereby 
Warner  had  sustained  great  losses  which  he  claims  to  offset 
against  the  balance  due  on  the  mortgages. 

C.  Edwards,  in  reply,  insisted  that  the  agreement  to  giv  •. 
releases,  not  being  contained  either  in  the  deed  or  the  mortgage, 
but  resting  only  in  parol,  was  void  by  the  statute  of  frauds. 

Edmonds,  J.  The  rule  in  these  cases,  where  the  mortgagee 
has  not  taken  care  to  keep  down  the  accming  interest,  by  se- 


\ 
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curing  a  lien  on  the  rents  and  profits,  is  to  interfere  with  the 
mortgagor's  possession  prior  to  a  decree  of  foreclosure,  and  ap- 
point a  receiver  of  the  rents  and  profits,  when  the  premises  are 
an  inadequate  security  for  the  debt  secured  by  the  mortgage, 
and  the  mortgagor  or  other  person  in  possession  who  is  person- 
ally liable  for  the  debt  is  not  of  sufiicient  ability  to  answer  for 
the  deficiency. 

In  this  case  there  seems  to  be  no  doubt  of  the  mortgagor's 
insolvency,  but  there  does  seem  to  be  a  good  deal  of  doubt  as 
to  the  inadequacy  of  the  security  of  the  mortgaged  premises. 
The  allegation  is  that  they  are  not  an  adequate  security  for 
"  all  just  incumbrances"  on  them.  All  of  the  just  incumbrances, 
it  would  seem  amount  to  near  $70,000 ;  while  the  claim  of 
the  defendants  is  not  more  than  half  that  sum.  And  while  the 
defendants  do  not  say  whether  the  premises  are,  or  are  not,  ad- 
equate security  for  the  amount  due  to  them,  the  mortgagor  on 
the  other  hand  avers  that  they  are  sufficient  for  that  amount. 
There  is  therefore  no  ground  for  the  appointment  of  a  receiver. 

The  motion  to  dissolve  the  injunction  rests  on  different 
grounds. 

The  first  ground  taken,  it  seems  to  me,  cannot  be  tenable. 
If  the  transaction  between  Gouvemeur  and  the  Life  and  Trust 
Company  was  an  absolute  sale  of  the  mortgage,  surely  the  fact 
that  its  owner  chose  to  sell  it  for  less  than  its  nominal  amount, 
did  not  vitiate  the  security. 

But  if  it  was  a  loan,  and  usurious  in  its  character,  so  far  as 
to  vitiate  the  title  of  the  Life  and  Trust  Company,  as  soon  as  the 
loan  was  discharged  the  taint  would  be  removed,  and  the  mort- 
gagor would  cease  to  have  any  thing  to  complain  of.  I  am  not 
aware  that  the  prohibitions  against  usury  have  ever  been  car- 
ried so  far  as  to  determine  that  an  obligation  untainted  in  its 
concoction,  is  rendered  void  and  the  debtor  discharged  from  all 
liability  upon  it,  by  the  simple  fact  that  the  holder  had  hypothe- 
cated it  as  security  for  a  usurious  loan.  Nor  can  I  recur  to  any 
principle  that  will  sustain  such  a  position.  That  which  was 
invoked  in  behalf  of  Mr.  Warner  vnO,  not  answer  the  purpose. 
The  relation  of  principal  and  surety  does  not  in  fact  exist  be- 
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tween  Wamer  and  Gouverneur's  executors.  As  between  them, 
he  is  the  debtor  and  they  the  creditors.  It  is  only  between  thetn 
on  the  one  side  and  the  Life  and  Trust  Company  on  the  other, 
that  the  relation  of  principal  and  surety  may  be  supposed  to  exist. 
When  this  bill  was  filed  that  company  had  ceased  to  have  any 
interest  in  the  mortgage.  Even  the  quasi  relation  of  principal 
and  surety  had  ceased  to  exist ;  and  the  parties  had  returned 
to  their  original  position  of  debtor  and  creditor  in  a  contract 
uncontaminated  by  any  illegal  consideration.  It  is  therefore 
unnecessary  to  inquire  whether  th«  transaction  between  Gouver- 
neur  and  the  Life  and  Trust  Company  was  usurious  or  not,  or 
if  usurious,  what  the  effect  would  be  upon  the  rights  or  obliga- 
tions of  the  mortgagor.  It  is  enough  to  know  that  the  contract 
which  the  executors  are  seeking  to  enforce  is,  itself,  untainted 
with  any  illegality,  and  is  held  by  them  by  a  title  equally  un- 
contaminated. For  if  they  take  as  purchasers  from  the  com- 
papy,  it  was  not  illegal  to  buy  or  sell  the  security  below  par ; 
and  if  they  retake  as  borrowers  who  have  paid  up  the  loan, 
they  have  removed  all  taint,  and  are  restored  to  their  original 
rights  as  against  the  mortgagor. 

The  other  ground  on  which  our  interference  is  sought  is 
equally  free  from  difficulty. 

The  equity  of  the  bill  in  this  respect  consists  in  this,  that  at 
the  time  of  the  sale  from  Gouvemeur  to  Wamer  it  was  under- 
stood that  Warner's  object  was  to  resell  tbye  premises  in  small 
parcels,  and  that  on  such  resales  he  was  to  have  releases  from 
Gouverneur's  liens ;  that  Wamer  made  resales,  or  contracts  to 
sell,  to  sundry  persons,  and  demanded  releases,  which  were  re- 
ftised  to  him ;  whereby  he  lost  those  sales  and  sustained  losses, 
which  he  claims  to  be  equitable  offsets  to  the  claim  under  the 
mortgage. 

The  answer  denies  that  there  was  ever  any  contract  to  give 
releases,  but  insists  there  was  only  a  willingness  by  Gouvemeur 
to  give  them,  not  as  matters  of  right  but  of  favor ;  it  denies  also 
that  any  contracts  of  resale  by  Wamer  were  defeated  by  the 
refusal  of  Gouvemeur  to  give  releases,  and  ccmsequently  that 
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Warner  sustained  any  loss  thereby.  Thus  is  denied,  in  point 
of  fact,  two  material  elements  of  the  equity  of  the  bill. 

It  is  also  insisted,  that  as  it  is  no  where  pretended  that  the 
agreement  to  give  releases  specified  the  quantity  to  be  released, 
or  the  terms  on  which  releases  were  to  be  given,  any  violation 
of  the  agreement  would  not  lay  the  foundation  for  an  equitable 
offset  unless  it  was  first  shown  that  the  refusal  to  give  releases 
was  unreasonable  or  unconscionable ;  which  is  not  done  in 
this  case. 

Again,  it  is  averred  that  no  releases  were  ever  asked  for  until 
after  the  whole  sum  secured  by  the  mortgages  had  become  due, 
after  Warner  had  made  a  general  assignment  for  the  benefit  of 
his  creditors,  after  a  large  arrear  of  interest  had  accmed,  after 
Warner  had  failed  to  perform  his  agreement  as  to  the  cash 
payments  on  the  premises,  leaving  a  large  amount  due  thereon, 
and  after  he  had  incumbered  the  premises  by  giving  a  mort- 
gage to  his  mother  in  law  and  allowing  judgments  to  be  ob- 
tained against  him  by  others.  And  it  is  with  great  propriety 
insisted  that  it  would  be  inequitable  to  allow  Warner,  under 
such  circumstances,  a  right  to  demand  that  any  uncertain  por- 
tion of  the  premises  should  be  released  from  the  lien,  upon 
indefinite  and  unascertained  conditions. 

I  am  not  pretending  to  say  how  this  case  may  appear  on  the 
final  hearing,  and  after  the  testimony  shall  all  be  in.  I  am  de- 
ciding it  upon  the  papers  before  me  on  this  motion :  and  1  can- 
not resist  the  conclusion  that  too  many  of  the  elements  essential 
to  the  equity  of  the  bill  are  denied  by  the  answer  to  warrant 
me  in  retaining  the  injunction.    It  must  therefore  be  dissolved. 

Vol.  I.  6 
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Where  a  bill  is  filled  to  enforce  the  peifbimance  of  a  written  contract,  and  the  defen- 
dant seta  up  the  defence  that  the  contract  sought  to  be  enforced  is  different  from 
that  agreed  upon  between  the  parties,  he  must,  in  order  to  sustain  that  defence, 
show  that  the  spurious  was  substituted  for  the  real  contract,  through  mistake, 
or  firaud. 

After  a  final  decree  has  been  regularly  entered,  against  a  defendant,  by  default,  for 
want  of  an  answer,  the  court  will  not  set  the  same  aside,  as  a  matter  of  course, 
merely  upon  the  defendant's  .presenting  a  sworn  answer,  setting  up  a  defence  to 
the  suit 

The  defendant  must  show  that  there  is  a  probability  that  if  the  decree  is  opened  be 
will  be  able  to  establish  his  defence,  by  proof.  And  if  the  court  is  satisfied,  from 
the  answer  itself,  that  it  is  impossible  for  the  defendant  to  prove  the  circumstances 
relied  upon  in  his  defence,  by  any  competent  testimony,  it  will  not  disturb  the 
decree. 

In  EauiTY.  The  daughter  of  the  defendants  was  married 
to  the  plaintiff,  the  Baron  de  Ferussac,  in  Paris,  on  the  26th  of 
August,  1845.  Prior  to  the  solemnization  of  the  marriage,  an 
antenuptial  contract  was  entered  into,  whereby  the  defendants 
settled  on  the  plaintiffs  20,000  francs  a  year,  payable  quarterly 
in  advance  from  the  day  of  the  marriage.  And  it  was  agreed 
that  a  legacy  of  £5000  sterling,  which  was  payable  to  the 
daughter  on  her  attaining  the  age  of  21,  should  be  a  part  of 
the  marriage  portion ;  and  after  its  payment  to  the  baron,  an 
interest  thereon  at  the  rate  of  7  per  cent  a  year  should  be  de- 
ducted from  the  20,000  francs,  and  the  balance  only  be  thence- 
forth paid,  with  a  covenant  that  that  balance  should  be  at  least 
12,000  francs  a  year.  The  legacy  of  £5000  had  been  deposit- 
ed in  the  Life  and  Trust  Company,  for  accumulation.  In 
February,  1846,  Madame  Ferussac  became  of  age,  and  all  the 
parties  had  then  returned  to  this  country.  The  first  quarter 
of  the  annuity,  5000  francs,  was  paid  on  the  day  of  the  marri- 
age, and  the  second  quarter  in  November  following,  after  the 
arrival  of  the  parties  in  America.  After  Madame  Ferussac  had 
attained  the  age  of  21,  the  defendants  refused  to  make  any 
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more  payments,  and  notified  the  Life  and  Trust  Compsiny  not 
to  pay  over  the  legacy,  and  refused  to  secure  the  annuity  by 
mortgage  on  their  property  in  New- York  as  had  been  stipu- 
lated in  the  antenuptial  contract. 

The  plaintiffs  filed  their  bill,  making  the  Life  and  Trust 
Company  parties,  to  compel  a  specific  performance  of  the  con- 
tract, and  the  payment  over  to  them  of  the  £5000  and  its  accu- 
mulations. 

On  an  order  of  reference  to  a  master,  a  commission  was  exe- 
cuted in  Paris,  and  the  depositions  of  the  notary  who  drew  and 
witnessed  the  contract,  and  of  others  who  were  present  at  the 
time  of  its  execution,  were  taken,  to  be  read  on  that  reference. 
Upon  the  coming  in  of  the  master's  report,  an  order  was  entered, 
directing  the  £5000  to  be  paid  to  the  plaintiffs,  which  was  ac- 
cordingly done. 

The  bill  of  complaint  was  served  on  the  24th  of  September, 
1846,  and  the  time  to  answer  was  extended,  at  various  times, 
by  consent ;  and  with  a  mutual  understanding  that  no  default 
should  be  taken  without  timely  notice  to  put  in  an  answer. 
The  object  of  the  delay  being  to  effect  a  settlement,  the  answer 
of  the  defendants  was  drawn  up  and  submitted  to  the  inspection 
of  the  other  party.  On  the  25th  of  May,  1847,  the  solicitor  for 
the  plaintiffs  wrote  to  the  soUcitor  for  the  defendants  that  every 
effort  to  arrange  the  controversy  having  failed,  he  would  be  re- 
quired to  put  in  the  answer  on  the  following  day.  The  answer 
not  being  put  in,  on  the  3d  of  June  the  bill  was  taken  as  con- 
fessed. A  motion  was  now  made  to  set  aside  the  default,  and 
to  let  the  defendants  in,  to  answer. 

The  answer,  and  the  depositions  taken  in  Paris,  were  among 
the  papers  used  on  this  motion. 

The  defence  set  up  was  that  the  agreement  between  Mr. 
Thorn  and  the  Baron  de  Ferussac,  was  that  the  legacy  of 
£5000,  and  the  annuity,  should  be  settled  on  Madame  Ferussac 
to  her  separate  use,  while  the  contract  as  executed  subjected 
the  property  to  "  the  rules  of  the  communant^  with  all  its  conse- 
quences, and  especially  the  administration  of  the  property  of 
the  wife  by  the  husband ;  which  gave  to  the  husband  the  right 
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to  receive  the  principal;  but  the  wife  or  her  heirs  to  have  the 
right,  on  the  dissolution  of  the  catjvmunanti^  to  take  back  all 
that  had  belonged  to  her." 

Murray  Hoffman,  for  the  defendants,  insisted  that  there 
were  two  particulars  in  which  the  contract,  as  executed,  differed 
from  the  agreement  of  the  parties ;  viz.  as  to  the  legacy,  and  as  to 
the  annuity.  That  to  deny  this  motion  would  be  to  decide 
the  merits  of  the  controversy  in  this  form.  He  cited  Wells  v. 
Cruger,  (6  Paige,  164 ;)  2  Story's  Eq.  §  770. 

E.  Sandford,  for  the  plaintiffs.  1.  The  defence  set  up  has 
already  been  adjudicated  upon.  An  application  to  open  this  de- 
fault having  been  made  to  the  chancellor,  and  denied  by  him, 
upon  the  merits,  it  cannot  be  renewed  in  this  court  ( Voorhees 
V.  Bank  of  the  United  Stages,  10  Peters,  449.  La  Guen  v. 
Ooverneur,  1  John.  Ca,  437.)  2.  There  is  no  defence  in  fact 
which  could  be  made  out  by  proof,  if  the  de&ult  were  opened. 

Edmonds,  J.  A  final  decree  having  been  entered,  on  the 
bill  taken  as  confessed  in  this  suit,  the  case  is  precisely  ^athin 
the  rule  laid  down  in  Wells  v.  Cruger,  (5  Paige,  164 ;)  and 
the  answer  of  the  defendants  was  required  to  be  exhibited  in 
order  that  I  might  be  satisfied  as  to  the  nature  of  the  defence, 
and  the  sufiiciency  of  the  answer. 

The  nature  of  the  defence  is  that  the  contract  sought  to  be 
enforced  is  different  from  that  agreed  upon  between  the  parties 
in  the  first  instance.  To  make  that  available,  it  must  also  ap- 
pear that  the  spurious  was  substituted  for  the  real  contract, 
through  mistake  or  fraud.  There  are  then  two  elements  neh 
cessary  to  this  defence;  and  if  either  fails,  the  defence  is 
unavailing.  To  make  out  the  latter  element,  the  defendants 
set  up  that  the  contract  was  written  in  a  foreign  language,  with 
which  it  is  true  they  were  familiar,  so  far  as  respects  its  use  in 
common  conversation,  but  not  familiar  with  the  technical  terma 
used :  that  it  waa  read  to  them  hurriedly,  and  when  on  the  eve 
of  the  marriage,  so  that  their  attention  was  not  drawn  to  the 
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particular  language  in  which  it  was  clothed :  and  that  their 
signatures  were  "procured  to  it  by  misrepresentation  or  wilful 
concealment  of  the  real  contents,  and  it  was  executed  by  them 
under  a  mistake  as  to  its  contents,  produced  thereby." 

The  defendants  invoke  to  their  aid  a  memorandum  in  wri- 
ting which  they  aver  was  drawn  up,  as  a  minute  of  their 
agreement  for  the  instruction  of  the  notary,  and  in  which  it  was 
eaid  that  the  annuity  should  be  for  the  daughter's  separate  use 
and  receipt,  and  the  legacy  should  be  invested  in  her  separate 
or  individual  name.  They  also  aver  that  this  agreement  was 
varied  in  these  respects;  that  the  annuity  should  continue  only 
during  the  lifetime  of  the  fieither,  and  not  during  that  of  the 
daughter,  and  that  the  defendant,  in  lieu  thereof,  should  agree 
by  his  will  to  leave  to  her  an  equal  share  of  his  estate  with  his 
other  children.  And  that  the  proposition  to  secure  the  annu- 
ity by  a  mortgage  on  defendant's  property  in  the  United  States, 
was  declined  by  him,  and  withdrawn.  According,  then,  to 
the  answer,  the  agreement  was  that  the  legacy  should  be 
secured  to  the  daughter's  separate  use — that  the  annuity  should 
be  paid  to  her  separate  pse,  and  continue  only  during  the  life- 
time of  her  father,  and  not  be  secured  except  by  the  promise 
contained  in  the  contract.  And  yet  the  contract  which  was' 
executed,  in  language  remarkably  perspicuous  and  exempt 
from  technicalities,  provides  quite  otherwise.  Article  1,  of  the 
contract,  is  entitled  "  Community,"  and  provides  that "  the  inten- 
ded married  couple  adopt  as  the  regulation  of  their  marriage 
the  rules  of  the  community  of  property  as  it  is  established  by 
the  civil  code,  with  the  modifications  hereinafter  described." 
Art.  2,  entitled  "Exclusion  of  the  movables  present  and  future," 
declares  that  the  movables  of  the  married  couple  are  entirely 
independent  of  the  community.  Art.  4,  is  entitled  "Contribu- 
tion of  the  intended  husband."  Art.  5,  entitled  "  Contribution 
of  the  intended  wife,"  declares  that  she  brings  into  the  mar- 
riage, 1st,  her  movables,  &c.  valued  at  20,000  fr. ;  2tf,  the* 
legacy  of  £5000,  "  of  whi<^h  contribution  the  husband  had 
notice,  and  consented  to  be  chained  therewith,  viz. :  with  the 
movables,  JDc,  from  the  fact  of  the*  marriage^  and  with'  th<^' 
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legacy,  "  as  soon  as  he  shall  have  reduced  the  same  into  his 
possession."  Art.  6,  entitled  "  Appointment  of  marriage  portion 
by  Mr.  and  Mrs.  Thorn,"  declares  that  they  give  their  daughter, 
as  a  marriage  portion — ^which  is  to  be  an  advance  on  her  inher- 
itance— "  a  yearly  and  perpetual  income  of  20,000  fr.,  being 
the  interest,  at  7  per  cent,  of  285,715  fr."  and  then  provides,  "  in 
order  to  secure  to  the  intended  married  couple  both  the  use  and 
the  payment,  if  it  should  be  necessary,  of  the  income  of  20,000  fr., 
Mr.  and  Mrs.  T.  bind  themselves  jointly  and  severally  to  give 
a  good  and  sufficient  mortgage  on  the  real  estate  belonging  to 
one  of  them,  situated  in  the  United  States,  to  the  amount  of 
the  principal  sum  of  285,715  fr."  <fcc.  The  contract  then  pro- 
vides for  the  dissolution  of  the  commimity — ^that  if  the  capital 
out  of  which  the  annuity  flows  shall  be  paid  in,  Mr.  and  Mrs. 
T.,  or  the  daughter's  heirs,  may  retake  it,  within  a  period 
therein  specified — ^and  in  case  of  the  daughter's  death,  before 
the  capital  is  paid  in,  M.  de  Ferussac  shall  receive  the  annuity 
of  12,000  fi*.  for  two  years  after  her  death.  "  Mr.  and  Mrs.  T. 
and  the  intended  wife  make  a  gift  to  the  future  husband,  who 
accepts  it,  but  only  in  case  of  his  surviving  his  intended  wife, 
of  the  said  income  of  12,000  fr.,  which  Mr.  and  Mrs.  T. 
bind  themselves  in  that  case  to  pay  to  the  intended  husband 
during  the  two  years  which  shall  follow  the  decease  of  the 
future  wife." 

The  contract  that  was  executed  being  thus  so  essentially 
different  from  that  set  up  by  the  defendants,  the  nature  of  the 
task  which  they  seek  to  assume  in  interposing  their  defence, 
may  be  estimated.  By  what  testimony  is  it  to  be  sustained  ? 
Not  by  M.  de  Ferussac,  for  this  is  not  an  application  for  leave 
to  file  a  cross-bill  by  way  of  a  discovery  from  him.  Not  by  the 
notary,  for  he  has  already  testified,  and  has  given  a  very  dif- 
ferent relation  of  the  transaction.  By  any  one  of  the  persons 
who  were  present  at  the  execution  of  the  contract?  Those 
residing  in  Paris  have  already  been  examined,  and  do  not  sus- 
tain the  defence.  On  the  other  hand,  they,  or  some  of  them, 
say,  that  at  the  time  of  the  execution,  the  contract  was  read  by 
the  notary,  not  hastily,  but  in  a  loud  and  distinct  tone  of  voice, 
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that  Mr.  T.  followed  the  reading,  on  a  copy  of  it  which  he  held 
in  his  hand,  and  which  had  been  for  several  days  in  his  posses- 
sion ;  that  he  made  no  objection  to  any  of  its  provisions :  that 
it  conformed  very  closely  to  the  antenuptial  contract  of  his 
other  daughter :  that  two  or  three  days  before  the  marriage,  the 
notary  had  waited  upon  Mr.  T.  at  his  house,  and  had  read 
over  to  him  the  draft,  the  contents  of  which  he  was  already 
aware  of,  and  in  answer  to  his  questions  had  stated  to  him, 
among  other  things,  "  that  at  all  times  the  intended  husband 
shall  have  a  right  to  receive  the  capital  sums  which  shall  be 
paid  to  his  wife,,  and  especially  the  £5000,  and  to  employ  it 
in  such  manner  as  he  shall  think  fit,  but  as  soon  as  he  shall 
have  received  them  he  shall  become  a  debtor  therefor  to  his 
¥nfe,"  &c. 

Under  such  circumstances,  to  get  rid  of  a  final  decree,  the 
defendants  must  do  something  more  than  merely  present  a 
sworn  answer.  They  must  show  that  there  is  a  probability  that 
they  will  be  able  to  establish  their  defence :  otherwise  opening 
the  decree  would  be  merely  leading  to  protracted  and  unavailing 
litigation,  with  no  prospect  of  changing  the  result. 

These  considerations  have  the  more  force  with  me  from  these 
circumstances:  1.  That  the  defendants  in  their  answer  say 
that  ^^  their  signatures  to  the  contract  were  procured  by  mis- 
representation or  wilful  concealment."  Do  they  not  yet  know 
which  ?  Are  they  not  only  destitute  of  proof,  to  establish  that, 
but  even  wanting  in  evidence  enough  to  bring  their  own  minds 
to  a  conclusion  ?  Then  indeed  would  farther  litigation  be  un- 
availing. 2.  Throughout  the  whole  proceedings  the  defendants 
have  held  out  the  idea  that  the  contract  was  executed  under 
circumstances  of  haste  and  excitement,  which  precluded  a  delib- 
erate consideration  and  consequent  knowledge  of  its  contents. 
Before  the  answer,  which  they  seek  to  put  in,  was  sworn  to, 
the  deposition  of  the  notary  had  been  received  in  this  country, 
and  its  contents  had  come  to  their  knowledge ;  yet  the  answer 
takes  no  notice  of  the  facts  stated  by  the  notary,  that  he  had 
had  one  or  two  interviews  with  Mr.  T.  in  regard  to  the  con- 
tract, had  read  the  draft  to  him,  and  had  explained  to  him  that 
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its  effect  and  operation  would  be  precisely  such  as  the  defen- 
dants now  complain  of.  If  those  statements  are  true,  there  is 
an  end  to  this  defence ;  and  it  could  hardly  be  right  to  admit 
an  answer  which  maintains  a  studied  silence  in  regard  to  them. 
Under  these  circumstances,  until  such  allegations  shall  be 
met  in  some  form,  and  until  the  court  can  be  satisfied  that  there 
is  some  probability  of  making  out  the  defence  against  the  strong 
countervailing  evidence  before  me,  I  cannot  feel  warranted  in 
opening  the  decree. 


Same  Term.    Beftyre  the  sanrn  Justice.  jj 

Williams  vs,  Wheeler. 

The  practice  of  docketing  judgments  before  the  recoids  hare  been  signed  by  the 
clerk,  is  erroneous,  and  will  not  be  sanctioned  by  the  court. 

yniere  a  Judgment  was  recovered  upon  a  bond  and  warrant  of  attorney,  and  at  the 
time  the  judgment  record  was  left  at  the  clerk's  oflke,  to  be  docketed,  the  attorney 
omitted  to  leave  the  warrant  of  attorn^,  but  left  it  the  next  day,  in  the  office; 
from  which  place  it  was  taken  away  by  another  person,  through  mistake,  and  lost, 
and  the  clerk  docketed  the  judgment  without  having  previously  signed  the  record ; 
Held  that  these  were  errors  which  the  court  had  power  to  remedy,  by  permitting 
an  amendment  of  the  record. 

The  section  of  the  revised  statutes  which  declares  that  no  judgment  shall  be  deemed 
valid,  so  as  to  authorize  any  proceedings  thereon,  until  the  record  shall  be  signed 
and  filed,  and  the  sections  respectiag  amendments,  having  been  passed  at  the  same 
time,  are  to  be  regarded  as  in  pari  materia  i  and  they  do  not  conflict  with  the 
power  of  the  court  to  permit  an  amendment,  under  the  latter  sections,  even  in  a 
case  where,  under  the  former,  the  proceeding  would;  Without  an  amandment,  be 
invalid. 

In  this  case,  P.  Reynolds,  for  the  defendant,  moved  to  set 
aside  a  judgment  entered  on  bond  and  warrant  of  attorney,  and  an 
execution  issued  thereon,  on  two  grounds ;  1st,  fraud  in  obtain- 
ing it ;  and  3d,  irregularity  in  entering  it.  The  allegation  of 
fraud  waei  fiiUy  met  by  the  counter  affidavits,  aiid  ^as  aban- 
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doned  on  the  argument.  The  irregularity  consisted  in  this : 
that  when  the  attorney  left  the  record,  on  the  17th  of  August, 
at  the  clerk's  office,  he  omitted  to  leave  the  warrant  of  attorney, 
but  left  it  the  next  day,  in  the  office,  from  which  it  was  taken 
away,  by  mistake,  by  an  attorney  in  no  way  connected  with 
the  case,  who  lost  it.  When  the  attorney  left  his  record,  the 
clerk  was  not  present  to  sign  it,  and  the  deputy,  by  mistake,  put 
it  away  among  records  to  be  docketed,  instead  of  among  those 
to  be  signed,  and  it  was  accordingly  docketed  without  being 
signed.  On  the  23d  of  August,  the  clerk,  discovering  his  omis- 
sion, signed  the  record  as  of  the  17th.  Among  the  affidavits 
was  one  by  the  late  clerk  of  the  supreme  court  in  New- York, 
stating  that  his  practice  had  been  to  allow  records  left  at 
his  office  in  his  absence  to  be  docketed,  before  he  signed 
them ;  and  to  tax  the  costs  and  sign  the  records  at  his  con- 
venience. 

S,  M  Woodruffs  for  the  plaintiff,  insisted  that  the  judgment 
record  having  been  filed  and  docketed  on  the  17th  of  August, 
and  subsequently  signed  by  the  clerk  as  of  the  17th,  the  judg- 
ment was  regularly  perfected  as  of  that  day.  And  that  the 
execution  was  regularly  issued ;  the  warrant  of  attorney  ex- 
pressly authorizing  the  immediate  issuing  of  an  execution. 
That  the  judgment  could  not  be  impeached  for,  or  affected  by, 
any  error  of  the  clerk,  or  of  a  stranger,  without  the  order  of 
the  court.  But  that  if  there  was  any  error,  the  court  had  am- 
ple power  to  permit  an  amendment,  under  the  statute  respecting 
amendments.  (2  R.  S.  424.)  And  that  this  was  a  case  where 
the  error,  if  any,  was  one  of  form  merely,  arising  from  the  de- 
fault, or  negligence,  of  an  officer  of  the  court,  by  which  the 
defendant  was  not  prejudiced,  and  where  an  amendment  would 
'be  clearly  equitable,  and  in  furtherance  of  justice. 

Edmonds,  J.  In  this  case,  the  defendant  being  indebted  to 
the  plaintiff  in  some  three  or  four  thousand  dollars,  upon  the 
promise  of  giving  security  by  bond  and  warrant  of  attorney  for 
that  debt,  obtained  from  his  creditor  $600  more  ]  and  after 
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deliberating  as  to  the  nature  of  the  security,  he,  with  a  perfect 
understanding  of  what  he  was  about,  executed  the  bond  and 
warrant  of  attorney,  authorizing  a  judgment  to  be  entered 
against  him,  and  an  execution  to  be  forthwith  issued  thereon* 
Having  thus  secured  to  himself  all  the  benefits  that  could  be 
derived  from  the  arrangement,  he  now  asks,  because  of  some 
errors  or  mistakes  in  point  of  practice,  in  carrying  out  the  ar- 
rangement, to  deprive  his  creditor  of  the  promised  security. 
And  I  am  told,  on  the  argument,  that  he  does  not  ask  this  as 
a  favor,  but  demands  it  as  a  matter  of  strict  right. 

It  becomes  me,  then,  well  to  consider  whether  the  rules  of 
practice  are  so  strict  and  inflexible  as  to  compel  me  to  disregard 
that  which  it  is  most  manifest  is  the  substantial  justice  of  the 
case ;  and  whether  the  errors  of  the  ofiicers  of  the  court  in  car- 
rying into  effect  the  agreement  of  the  parties,  errors  which  the 
creditor  could  not  control  or  guard  against,  shall  be  allowed  to 
operate  to  the  destruction  of  that  agreement — ^to  deprive  the 
creditor  of  all  opportunity  to  obtain  payment  of  his  just  claim, 
and  virtually  to  discharge  the  debtor  from  his  obligation. 

The  practice  which,  it  is  said,  has  long  prevailed  in  the  office 
of  the  clerk,  and  out  of  which  the  difficulty  in  this  case  has 
sprung,  is  unquestionably  erroneous,  and  very  hazardous.  It 
may  be  a  matter  of  convenience  to  the  clerk  to  permit  records 
to  accumulate  in  his  office  until  it  shall  become  convenient  for 
him  to  sign  them,  and  in  the  meantime  to  allow  the  parties  to 
have  all  the  benefit  of  them,  the  same  as  if  he  had  done  his 
duty ;  but  it  is  in  violation  of  law,  and  cannot  be  sanctioned. 
That,  however,  is  a  matter  which  the  parties  cannot  control, 
nor  can  they  be  aware  of  it,  unless  they  follow  the  clerk  and  his 
deputies  around  from  desk  to  desk  to  watch  whether  they  do  their 
duty.  They  cannot,  therefore,  justly  be  held  responsible  for 
every  omission  or  error  on  the  part  of  the  clerk.  Other  parties 
may  be  innocently  misled  by  some  such  error  or  omission,  and 
rights  may  become  vested,  and  thus  the  act  of  the  officer,  though 
erroneous,  become  binding  and  conclusive.  But  there  is  no 
such  element  in  this  case.  This  is  simply  a  questicm  between 
the  debtor  and  the  creditor,  whether  the  former  shall  be  released 
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firotn  his  obligation,  and  the  latter  be  deprived  of  the  security  fof 
bis  just  claim,  by  the  mistake  or  error  of  the  officers  of  the  court. 

One  of  the  wisest  and  most  beneficent  parts  of  our  law,  is  the 
statute  which  confers  on  our  courts  the  power  of  amendment ; 
and  the  courts  have  been  continually  becoming  more  and 
more  liberal  in  carrying  its  provisions  into  effect,  where  the 
rights  of  innocent  third  parties  are  not  affected. 

Before  judgment,  they  may  amend  amy  process,  pleading,  or 
proceeding,  in  form  or  in  substance,  in  furtherance  of  justice. 
(2  R.  S.  424,  §  1.)  After  judgment,  any  defects  or  imperfec- 
tions in  matter  of  form  may  be  rectified  or  amended  in  affirm- 
ance of  the  judgment  {Id,  i  4.)  And  any  omission,  imperfec- 
tion or  defect,  owing  to  any  informality  in  entering  a  judgment, 
or  to  any  default  or  negligence  of  any  clerk  or  officer  of  the 
court,  or  of  the  parties  or  their  counsellors  or  attorneys,  by 
which  neither  party  shall  be  prejudiced,  and  not  being  against 
the  right  and  justice  of  the  matter,  may  be  amended  at  any 
time.  And  it  is  expressly  declared  that  no  judgment  by  con^ 
fession,  &c,  shall  be  reversed,  impaired,  or  in  any  way  afiected 
by  reason  thereof,    {td.  §§  7,  8.) 

In  this  case  the  difficulty  arose  from  the  mistake  of  the  clerk 
in  handing  over  the  record  to  be  docketed  before  it  was  signed, 
tod  thus  forgetting  for  several  days  that  it  had  not  been  signed, 
and  from  the  negligence  of  the  attorney  in  omitting  to  leave 
with  the  clerk  the  warrant  of  attorney  at  the  time  he  left  the 
record,  and  when  afterwards  he  did  leave  it,  from  the  accident 
of  another  attorney's  carrying  off  that  paper  from  the  clerk's 
table.  Will  it  be  "furthering  justice"  or  conforming  to  the 
"right  and  justice  of  the  matter,"  for  this  court  to  destroy  the 
agreement  between  these  parties  and  vacate  the  judgment,  for 
this  cause  ?  I  do  not  so  understand  our  duty.  Nor  have  our 
courts  been  characterized  by  such  rigid  practice.  In  Lee  v. 
Curtiss,  (17  JbAw.  Rep,  86,)  the  record  was  altered  by  striking 
out  a  verdict  and  substituting  a  nonsuit,  so  as  to  accord  with 
the  truth  of  the  case.  In  Seaman  v.  Drake^  (1  Caines,  9,)  the 
omission  to  sign  the  record  was  held  not  to  prejudice  either 
parties  or  strangers,  and  the  record  was  allowed  to  be  amended. 
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So  in  Close  v»  Gillespie^  (3  John,  Rep.  526,)  where  the  cogno- 
vit was  not  signed,  and  there  was  in  fact  no  confession  on  the 
record.  So  in  case  of  a  mistake  in  the  name  of  the  party 
for  whom  judgment  was  rendered.  {March  v.  Berry ^  7  Cowen^ 
344.)  Judgment  has  also  been  amended  by  striking  out  the  - 
name  of  one  of  the  defendants,  (Hanmer  v.  McConnell,  2  Ham. 
32 ;)  by  making  it  conform  to  a  recognizance,  {State  v.  Cherry^ 
2  Dev,  650;)  by  inserting  costs,  {O^Driscol  v.  McBurney,  2 
Nev.  ^  Man,  59 ;)  by  inserting  the  recovery  below,  {Lowry  v. 
Catlin,  2  Verm,  365 ;)  where  judgment  was  entered  on  the 
wrong  count,  and  that  after  ten  years  had  elapsed,  [Chamber- 
lin  V.  Crane,  4  N.  Hamp.  115 ;)  by  adding  a  defendant,  {Bank 
of  Newburgh  v.  Seymour,  14  John,  219 ;)  by  correcting  the 
amount  of  the  judgment,  even  after  satisfaction  piece  filed, 
{Mechanics^  Bank  v.  Minihome,  19  John.  244 ;  S,  P,  Pat  ton 
V.  Massey,  2  Hill,  475 ;  Dewey  v.  Ten  Eyck,  2  Penn,  1023 ; 
Commonwealth  v.  Winstons,  5  Rand,  546.)  And  many  of  these 
amendments  were  permitted  even  after  error  brought.  {Cheeth- 
am  V.  Tillotson,  4  John,  499.  Hubert  v.  Hardenburgh,  5  Hoist. 
222.  Bank  of  Kentucky  v.  Ashley,  2  Pet,  329.  Prevost  v. 
Nichols,  4  Yeates,  479.) 

But  it  is  useless  to  multiply  authorities ;  enough  have  been 
referred  to,  to  show  the  principles  which  have  governed  our 
courts  on  the  subject  of  amendments,  and  which  will  govern  this 
coint. 

But  it  is  insisted  that  the  revised  statutes  contain  a  new  en- 
actment, passed  since  many  of  these  decisions,  and  altering  the 
law.  Thus  §  11,  (2  R,  S,  360,)  which  defines  the  duty  of  the 
clerk  to  mark  en  the  record  the  time  of  filing  it,  contains  this 
in  addition,  "  no  judgment  shall  be  deemed  valid  so  as  to  au- 
thorize any  proceedings  thereon  until  the  record  shall  be  signed 
and  filed."  And  it  is  urged  that  this  judgment  not  having  been 
in  fact  signed  till  after  the  execution  issued,  though  by  mistake 
or  negligence  of  the  clerk,  the  execution  on  it  was  void.  This 
provision  sprung  out  of  the  decision  of  this  court  in  Barrie  v. 
Dana,  (20  John,  307,)  where  it  was  contended  that  it  was  not 
necessary,  under  the  statute,  to  have  the  record  actually  filed 
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before  taking  out  execution ;  in  analogy  to  the  English  practice 
which  authorized  an  execution  to  be  issued  as  soon  as  the  judg- 
ment was  signed.  This  court  said,  however,  that  it  had  been 
their  invariable  practice  to  require  the  record  to  be  filed,  as  well 
as  signed,  before  execution ;  and  the  whole  object  of  the  statute 
evidently  was,  perhaps  unnecessarily,  to  settle  the  question  and 
establish  the  practice. 

This  statute,  and  that  respecting  amendments,  were  passed 
at  the  same  time,  are  to  be  regarded  as  in  pari  materia,  and 
do  not  conflict  with  the  power  of  the  court  to  allow  an  amend- 
ment under  the  latter,  even  in  a  case  where  under  the  former, 
the  proceeding  would,  without  an  amendment,  be  invalid.  And 
the  propriety  of  allowing  the  amendment  is  manifest  when  thus 
the  right  and  justice  of  the  matter  will  be  attained  and  nothing 
disturbed  except  that  which  was  intended  merely  as  a  regula- 
tion of  practice. 

It  will  be  proper  then  to  allow  an  amendment  of  the  record 
by  which  it  shall  be  signed  as  of  the  17th  of  August,  and  to 
permit  the  warrant  of  attorney  to  be  filed  as  of  that  time.  And 
I  allow  it  without  costs,  because  it  was  inequitable  for  the  de- 
fendant to  seek  to  get  rid  of  the  judgment  against  him,  under  the 
circumstances  of  this  case. 


Same  Term.    Before  the  same  Justice, 
Wetmore  vs,  Jennys. 

A  defendant  is  entitled  to  a  bill  of  particulars  of  the  plaintiff's  demand,  upon  counts 

in  sppcial  awumpsit,  as  well  as  upon  the  common  money  counts. 
A  bill  of  particulars  in  these  words,  "  to  the  fiist  special  count,  damages  $5000,"  and 

the  same  as  to  each  of  the  other  special  counts  in  the  declaration,  is  insufficient 
Bo  of  a  bill  giving  the  following  specification  of  the  plaintiff's  claim  upon  the  money 

counts,  "  balance  due  on  settlement,  &c.  $5000." 
So  of  a  Inll  containing  this  particular  as  to  the  money  counts:  "  money  received  at 

New-Orleans  on  account  of  plaintiff,  $5000,"  without  specifying  any  date. 


04  CAS£S  IN  LAW  AND  EQUITY  [Scpf .  II 


Wetnore  v.  Jennys. 


Bill  of  particulars.  The  first  count  of  the  declaration 
alleges  that  the  defendant  was  acting  as  agent  for  the  plaintiff  in 
the  collection  of  a  large  claim,  and  that  by  the  defendant's  negli- 
gence &c.  he  was  hindered  in  the  collection  of  said  claim.  The 
second  count  charges  that  the  defendant  was  the  plaintiff's  at« 
torney  to  collect  certain  claims,  and  that  through  his  negligence 
the  plaintiff  was  subjected  to  great  damage.  The  third  count  sets 
forth  that  the  plaintiff  was  possessed  of  certain  rights  of  action 
&;c.,  and  emplojred  the  defendant  to  prosecute  them,  and  that 
the  latter  was  guilty  of  negligence.  After  these  three  special 
counts,  the  common  money  coimts  followed.  The  defendant 
having  obtained  an  order  from  a  judge  for  a  bill  of  particulars, 
the  following  bill  of  particulars  was  furnished  by  the  plaintiff: 
''  To  the  first  special  count  damages  $5000 ;"  and  to  each  of 
the  other  special  counts  the  same  specification  was  given.  To 
the  common  money  counts  the  following  particular  was  given : 
"  balance  due  on  settlement  <fcc.,  $5000."  The  defendant 
thereupon  appUed  to  a  judge,  who  granted  an  order  requuing 
a  more  specific  bill,  with  dates  and  items.  The  particulars  to 
the  special  counts  furnished  under  this  second  order  were  the 
same  as  before.  To  the  common  counts  this  particular  was 
given :  "  money  received  at  New-Orleans  on  account  of  plaintiff 
$5000."    There  was  no  date  whatever  to  any  item. 

F,  E-  Mather^  for  the  defendant,  moved  for  judgment  of  rum 
pros,  on  account  of  the  insufficiency  of  the  bills  of  particulars. 
He  cited  Stanle}/  v.  MUlard,  (4  Hill,  50.) 

J.  A.  Millard,  for  the  plaintiff.  The  defendant,  in  an  actiod 
of  special  assumpsit,  has  no  right  to  call  for  a  bill  of  particulars. 
(1  BurrilVs  Pr,  430.  Gra,  Prac,  510.)  It  is  reasonable  that 
it  should  be  so.  It  is  to  be  presumed  that  a  declaration  in  spe- 
cial assumpsit  is  sufficiently  specific.  If  it  is  not,  the  defen* 
dant's  remedy  is  to  demur.  As  respects  the  common  counts, 
the  bills  furnished  were  sufficient,  and  they  were  a  substantial 
compliance  with  the  judge's  order.    The  plaintiff's  attorney 
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did  offer  a  third  bill,  more  particular  as  to  items  and  dates,  but 
it  was  declined,  as  being  insufficient  and  irregular. 

Edmonds,  J.  All  the  bills  of  particulars  furnished  or  offered 
in  this  case  were  defective.  The  defendant  had  a  right,  on  the 
special  as  well  as  on  the  common  counts,  to  a  bill  of  the  particu- 
lar demands  claimed  of  him.  And  the  orders  of  the  judge  were 
sufficiently  expUcit  to  apprize  him  of  what  was  required,  yet  he 
three  times  persisted  in  giving  merely  a  general  statement  of 
the  damages  he  claimed.  This  was  a  mere  evasion  of  the 
order,  and  justified  the  defendant  in  coming  here  for  relief. 
He  ought  not  to  be  required  again  to  go  to  the  judge,  when  his 
going  there  had  been  twice  unavailing.  The  motion  must 
therefore  be  granted,  unless  the  plaintiff,  in  ten  days,  furnishes 
a  bill  of  particulars  of  the  several  demands  which  are  mentioned 
in  the  three  first  counts  of  the  declaration.  And  this  is  a  proper 
case  to  grant  the  moti(Mi,  with  costs ;  because  the  plaintiff,  by 
evading  the  judge's  order,  has  denied  the  defendant  that  to 
which  he  had  a  right,  and  compelled  him  to  come  here  for  relief. 


Same  Term.    Before  the  same  Justice. 

SctJDDER  and  others  vs,  Toorhis. 

ff  the  plaintifi'  amends  hU  bill,  by  adding  new  partiea,  after  the  defendant's  defltnlt 
fi)r  want  of  an  appearance  has  been  entered,  he  thereby  waives  the  default. 

In  EauiTY.  Motion  to  set  aside  an  order  taking  bill  as 
confessed  against  the  defendant  Abraham  Yoorhis  for  want  of 
appearance.  It  was  shown  that  the  plaintiffs,  after  taking  the 
bill  pro  cmfessoj  had  amended  their  bill  by  adding  defendsints; 
without  having  taken  out  any  new  subpcsna.  After  the  default, 
on  the  original  subpoBnai  was  entered,  the  defendant  Yoorhiff 
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entered  an  appearance  and  asked  the  plaintiff's  solicitor  to 
waive  the  order  pro  confesso  ;  which  was  refused. 

C  Edwards,  for  the  defendant  Voorhis,  referred  to  1  Dan, 
Ch.  Pr.  519. 

if.  Manning,  for  the  plaintiff. 

Edmonds,  J.  The  motion  is  granted.  The  plaintiffs,  by 
amending  their  bill,  waived  the  default.  This  must  be  so,  or 
the  case  might  assume  this  anomaly :  that  the  defendant's  de- 
fault might  be  taken  on  the  original  bill,  and  his  answer  be 
received  on  the  bill  as  amended.(a) 

(a)  In  Tke  Bank  of  Utica  v.  Finch  and  others^  (1  Barb,  Ch.  Rep.  75,)  the  chan- 
cellor decided  that  where  an  original  bill  is  taken  as  confessed,  and  an  amended  bill 
»  subsequently  filed,  making  other  persons  parties,  the  order  pro  confesso  is  thereby 
opened.  By  the  English  practice  a  new  subpcsna  is  issued  upon  filing  an  amended 
bill,  requiring  the  defendant  to  appear  and  answer  the  same.  But  here  no  new  sub- 
posna  is  necessary,  except  to  bring  in  new  defendants  who  are  made  parties  by  the 
amendment  {Latcrence  v.  BoUon^  3  Paige,  294.)  In  Cowman  v.  Lovett,  (10  Paige^ 
561,)  the  chancellor  says  the  practice  does  not  appear  to  be  settled  as  to  the  necessity 
of  a  new  order  to  answer  the  amended  bill  where  the  amendments  are  made  before 
any  answer,  plea  or  demurrer  to  the  original  bill  has  been  filed.  He  was  inclined  lo 
think,  however,  that  the  proper  practice  in  such  cases  is  to  enter  a  new  order  to  an- 
swer the  bill  as  amended ;  giving  the  same  time  to  answer  which  the  defendant 
originally  had,  in  conformity  to  the  provisions  on  that  subject  contained  in  the  45th 
rule  of  the  court  of  chancery.  And  he  held  that  a  notice  of  such  order  to  answer  th« 
bill  as  amended  should  be  served  on  the  defendant's  solicitor. 

There  does  not  appear  to  be  any  reported  decision  defining  the  practice  upon  an 
amended  bill,  where  the  defendant  has  not  appeared  to  the  original  bill.  Under  the 
former  rules  of  the  court  of  chancery,  where  the  subpoena  was  personally  served,  if 
the  defendant  did  not  appear,  the  complainant  entered  an  order  that  the  defendant 
appear  and  answer  the  bill  within  the  time  prescribed  by  the  rule,  or  that  the  bill  be 
taken  as  confessed.  And  where  the  bill  was  amended,  the  complainant  entered  a 
similar  order  for  him  to  appear  and  answer  the  amended  bill.  But  as  the  23d  rule  of 
the  court  of  chancery  as  adopted  in  1337,  and  the  13th  rule  of  the  new  supreme 
court,  in  equity,  allow  the  bill  to  lie  taken  as  confessed,  for  want  of  appearancei 
without  any  previous  order  to  appear  and  answer,  the  proper  course  seema  to  be  fiv 
the  complainant,  after  the  bill  is  amended,  to  wait  the  twenty  days  allowed  to  the  de- 
fendant for  appearing,  and  if  he  does  not  enter  his  appearance  within  that  time,  then 
to  file  an  affidavit  of  the  &ct,  and  enter  an  order  to  take  the  am^^d^d  bill  as  oonfeiied 
for  want  of  an  ^pearance. 
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Where  the  plaintiff,  within  five  dayi  after  the  time  for  replying  had  elapfed,  senred 
a  replication  upon  the  defendant,  who  refiued  to  receive  the  same,  in  a  case  whera 
the  bill  and  the  answer  had  both  been  sworn  to,  and  they  differed  from  each  other 
▼ery  materially ;  and  the  delay  in  serving  the  replication  had  been  accounted  for ; 
Held  that  it  was  a  case  in  which  a  replication  was  necessary,  to  enable  the  court 
to  ascertain  the  facts ;  ,and  leave  to  file  the  same  was  granted. 

The  rules  of  the  court  ought  not  to  be  used  for  purposes  of  oppression,  or  in  order 
to  bring  about  a  determination  of  the  case  upon  technicalities,  at  the  expense  of 

'  the  substantial  merits. 

In  EauiTY.  Charles  Edwards,  for  the  plaintiff,  on  an  aflS- 
davit  showing  that  within  five  days  after  the  time  for  repljring 
had  elapsed,  he  had  served  a  replication  upon  the  defendant's 
solicitor,  who  refused  to  receive  it — ^now  moved  for  leave  to  file 
a  replication. 

H.  W.  Chriffith,  for  the  defendant,  insisted  that  it  was  not  a 
matter  of  course  to  permit  the  filing  of  a  replication,  after  the 
time  limited  by  the  rules  of  the  court  had  expired.  The  court 
must  be  satisfied  that  the  plaintiff  will  probably  be  injured  if  he 
is  not  allowed  to  file  a  replication.  He  cited  The  Sea  Ins.  Co. 
V.  Day,  (9  Paige,  247.) 

Edmonds,  J.  The  case  of  TTie  Sea  Ins.  Co.  v.  Day  was 
one  where  the  plaintiffs  had  been  guilty  of  very  gross  negli- 
gence ;  thirteen  months  having  gone  by  before  an  application 
to  file  a  replication  was  made.  In  the  present  case  there  has 
been  no  unreasonable  delay  ;  and  what  delay  there  was  has 
been  accounted  for.  And  the  suit  having  been  commenced  in 
good  faith,  the  defendant  should  not  seek,  by  a  mere  techni- 
cality, to  deprive  the  plaintiff  of  the  opportunity  to  establish  the 
justice  of  his  claini,  by  proof  The  bill  having  been  sworn  to, 
and  the  answer  being  also  put  in  under  oath,  and  they  differing 
very  materially  from  each  other,  it  is  necessary  a  replication 
should  be  filed,  to  enable  the  court  to  ascertain  the  facts.    The 
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rules  which  fix  the  time  within  which  various  acts  are  to  be 
done  during  the  progress  of  a  cause  were  framed  with  a  view 
of  facilitating  that  progress,  and  ought  not  to  be  used  for  pur- 
poses of  oppression ;  or  in  order  to  bring  about  a  determination 
of  the  case  upon  technicalities,  at  the  expense  of  the  substantial 
merits.  In  this  case  the  repUcation  ought  to  have  been  received, 
when  it  was  tendered.  And  there  was  no  suflScient  reason  for 
driving  the  plaintiff  to  a  motion.  The  motion  must  therefore 
be  granted,  without  costs.  \ 


Same  Term.    Before  the  same  Justice. 

Selden  vs.  Vermilyea  and  others. 

A  general  power  in  trust »  where  an  authority  is  given  to  the  grantee  to  do  eoise 
act,  in  relation  to  lands,  which  the  grantor  might  himself  lawfoUy  perform;  and 
where  he  is  authorized  to  alienate  the  lands  in  fee,  by  means  of  a  conveyance  to 
any  alienee  whatever ;  and  where  some  persons,  other  than  the  grantees  of  the 
'  power,  are  designated  as  entitled  to  the  proceeds,  or  other  benefits,  to  result  from 
the  alienation  according  to  the  power. 

A  power  is  irrevocable  if  no  authority  to  revoke  it  is  reserved  or  granted  in  the  in- 
strument creating  it.  And  it  is  imperative  if  its  execution  is  not  made  expressly 
to  depend  upon  the  will  of  the  grantee,  and  if  it  imposes  on  the  grantees  a  duty, 
the  performance  of  which  may  be  compelled  in  equity,  for  the  benefit  of  the  par- 
ties interested. 

A  court  of  equity  will. not  interfere,  by  injunction,  to  prevent  the  execution  of  a 
power  imposing  a  duty  the  performance  of  which  it  is  the  province  of  the  court  to 
enforce ;  unless  the  power  has  been  inequitably  or  unconscionably  executed. 

A  trust  to  sell  lands,  and  divide  the  proceeds  among  the  cestms  que  truUj  as  benefi- 
ciary owners,  and  not  as  creditors,  is  void  as  a  trust,  but  is  valid  as  a  power  in  trust 

Where  a  power  to  sell  real  estate  is  founded  upon  a  valuable  consideration,  such  as 
the  surrender,  by  one  or  more  of  the  owners,  of  a  preference  which  they  have 
obtained,  and  no  power  of  revocation  bas  been  reserved,  t)ie  power  to  sell  is  ixT»> 
vocable,  and  imperative. 

In  EaxJiT  y.    B.  W.  Rogers,  being  the  owner  of  certain  shares 
in  the  Apalachicda  Land  Company,  of  certain  lands  in  Living- 
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0ton  county,  and  of  an  interest  in  the  Seneca  Reservation,  in 
order  to  borrow  money  of  the  Farmers  Loan  and  Trust  Com- 
pany, conveyed  to  that  company  the  lands  in  Livingston  county, 
and  took  back  from  them  a  declaration  of  trust,  stating  that 
they  held  the  same  as  security  for  the  loan,  &c. 

Refers  was  also  indebted  to  the  plaintiff,  and  to  the  defen- 
dant Yermilyea,  in  the  sura  of  $40,023,98  each;  to  secure 
which  debts  he  executed  sundry  bonds  and  notes,  and  a  convey- 
ance to  Noyes  &  Ogden,  as  trustees,  of  all  the  premises  above 
mentioned,  (the  Livingston  county  lands  subject  to  the  lien  of 
the  Farmers  Loan  and  Trust  Company,  and  the  Seneca  Reser- 
vation subject  to  another  trust,)  in  trust  to  receive  conveyances, 
manage  and  improve,  sell  and  dispose  of  the  premises,  in  such 
parcels,  at  such  times,  and  on  such  terms,  as  the  said  trustees 
should  think  beneficial,  and  to  apply  the  moneys,  ice,  received 
by  them,  in  pajrment  of  such  of  the  bonds  and  notes  of  Rogers 
as  should  be  due  and  remain  unpaid — and  whenever  any  of 
the  notes  and  bonds  should  remain  unpaid  thirty  days  after 
falling  due,  then  the  trustees,  upon  the  request  of  either  Selden 
or  Vermilyea,  should  sell  in  New- York  after  ten  days'  notice,  so 
much  of  the  Apalachicola  Land  Company  shares  as  should  be 
necessary  to  pay  the  bonds  or  notes  in  regard  to  which  such 
request  should  be  made.  And  if  those  shares  should  be  inade- 
quate to  that  end,  then  the  trustees  should,  after  six  weeks' 
notice,  sell  in  New- York,  so  much  of  the  other  trust  premises 
as  might  be  necessary  to  make  up  the  deficiency ;  and  when  all 
the  notes  and  bonds  should  be  paid,  then  the  remainder  of  the 
trust  premises  were  to  be  reconveyed  to  Rogers. 

By  subsequent  arrangements  between  all  the  parties,  the  hen 
of  the  Farmers  Loan  and  Trust  Company  was  extinguished, 
the  residuary  interest  of  Kogevs  was  released  to  the  trustees, 
and  Rogers  discharged  from  all  personal  Uability  on  his  bonds 
and  notes ;  the  trust  fund  being  accepted  as  satisfaction  of  his 
indebtedness.  By  the  agreement  then  made  it  was  stipulated 
that  for  the  purpose  of  avoiding  a  forced  sale,  arrangements 
should  be  made  for  the  disposition  of  the  whole  trust  property, 
and  that  the  same  should  be  offered  for  sale  by  the  trustees 
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(unless  an  amicable  division  without  sale  should  be  sooner 
agreed  upon,)  without  delay,  upon  a  reasonable  advertisement, 
and  under  such  conditions  as  would  conduce  to  bring  about  a 
sale  to  the  greatest  advantage. 

At  the  time  of  filing  the  bill,  Selden  continued  to  be  the  owner 
of  all  his  bonds  and  notes,  but  Yermilyea  had  assigned  several 
of  his,  to  some  of  the  other  defendants,  three  of  whom  had, 
prior  to  the  last  agreement,  notified  the  trustees  that  their  bonds 
being  over  due  they  must  proceed  to  sell  in  order  to  raise  the 
means  of  paying  them.  The  trustees  were  proceeding  to  sell 
when  this  last  agreement  was  made  and  that  sale  counter- 
manded. 

The  trustees  were  again  proceeding  to  sell,  pursuant  to  this 
last  agreement,  when  the  plaintiff  filed  his  bill,  claiming  that 
the  trust  was  void  and  had  expired,  and  that  he  was  seised  of 
the  legal  estate  in  his  share,  praying  a  partition  with  the  other 
owners,  and  for  an  injunction  to  restrain  the  trustees  from  sell- 
ing. The  injunction  having  been  granted,  a  motion  was  now 
made  to  dissolve  it. 

E.  Sandford  4*  A.  C.  Bradley^  for  the  defendants. 

P.  Y.  CtUler^  for  the  plaintiff. 

Edmonds,  J.  The  trust  originally  created  by  the  convey- 
ance from  Rogers  to  Noyes  &  Ogden  was  imdoubtedly  valid 
under  our  statutes,  for  it  was  emphatically  a  trust  to  sell  lands 
for  the  benefit  of  creditors.  (1  R.  S,  728,  §  55.)  But  its  whole 
character  was  changed  by  the  susbequent  arrangements  among 
the  parties.  The  debt  for  which  the  original  trust  was  created 
was  extinguished.  Rogers  was  discharged  from  all  personal 
liability,  his  notes  and  bonds  were  all  delivered  up,  or  cancelled, 
and  his  residuary  interest  was  fully  released.  He  ceased  to 
have  any  connexion  with,  or  interest  in,  the  property.  The 
trust  property  had  been  taken  in  satisfaction  of  his  debts,  and 
they  who  had  been  once  interested  only  as  creditors,  entitled 
only  to  payment  of  their  debts,  with  a  remainder  over  to  their 
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debtor,  became  thenceforth  clothed  with  the  beneficial  interest, 
and  with  the  whole  of  it ;  irrespective,  (except  as  to  partition 
among  themselves,)  of  the  amount  of  their  original  claims.  So 
that  but  for  the  interposition  of  the  trust,  they  became  entitled 
to  the  actual  possession,  to  the  receipt  of  the  rents  and  profits, 
and  to  the  whole  interest  in  the  trust  property.  That  is,  under 
our  statute,  they  had  a  legal  estate  therein,  of  the  same  quaUty 
and  duration,  and  subject  to  the  same  conditions,  as  their  bene- 
ficial interest.  (1  R,  S.  727,  §  47.)  It  was  a  merely  nominal 
or  naked  estate  in  trust  converted  into  a  legal  estate  in  the  per- 
sons having  the  beneficial  interest  therein.  {Matter  ofDekay, 
A  Paige,  i03,) 

Besides,  it  may  be  questioned  whether  the  trust  was  not  de-. 
termined  in  another  sense.  The  trust  was  a  la^n^ul  one,  to  sell 
lands  for  the  benefit  of  creditors.  The  debts  were  all  paid,  the 
estate  was  taken  in  satisfaction,  and  there  were  no  longer  any 
creditors ;  so  that  under  }  67  of  the  statute  the  estate  of  the 
trustees  may  be  considered  as  having  ceased.  But  it  is  not 
necessary  to  decide  this.  In  the  other  aspect  of  the  case,  it 
cannot  be  regarded  as  a  trust  estate.  What  then  is  it?  If  it 
is  an  absolute  legal  estate  in  the  cestuis  que  trust,  then  the 
plaintifif  is  right  in  seeking  to  restrain  the  trustees  firom  selling, 
and  has  a  right  to  the  partition  for  which  he  prays. 

But  it  is  insisted  that  the  right  of  Noyes  &  Ogden  is  valid  as 
a  power  in  trust ;  that  even  if  the  express  trust  created  by  the 
existing  agreements  was  not  for  any  of  the  purposes  enumerated 
in  the  statute,  and  therefore  no  estate  vested  in  the  trustees,  yet 
that  the  trust  directed  and  authorized  the  performances  of  an 
act  which  may  lawfully  be  performed  under  a  power,  and  is 
therefore  valid;  (1  R.  S,  729,  §  58;)  and  that  the  land  remains 
in  the  persons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power.    {Id.  §  59.     Brown  v.  Wilbur,  8  Wend.  661.) 

This  is  the  important  question  in  the  case,  and  though  I  can 
well  see  how  the  possession  and  exercise  of  the  power  of  sale 
in  the  trustees,  may  operate  to  the  injury  of  the  plaintiff,  and 
that  it  might  be  much  better  for  him,  and  fairer  to  him,  to  allow 
him  to  take  and  manage  at  his  own  pleasure  his  own  share  of 
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the  trust  property,  yet,  if  under  the  agreements  which  he  hat 
made,  he  has  granted  away  this  power  in  such  manner  as, 
under  the  rules  of  law,  to  deprive  him  of  the  power  to  control 
it,  however  much  it  may  be  regretted,  those  rules  of  law  cannot 
be  made  to  bend  to  any  such  apparent  equity. 

This  seems  to  me  to  be  what  our  statute  defines  as  a  gene- 
ral power  in  trust.  It  is  an  authority  to  do  some  act  in  relation 
to  lands  which  the  owner  granting  the  power  might  himself 
lawfully  perform.  (1  R,  S.  732,  §  74.)  It  authorizes  the 
alienation  in  fee,  by  means  of  a  conveyance  to  any  alienee 
whatever.  {Id.  §  77.)  And  some  persons,  other  than  the  gra,n- 
tees  of  the  power,  are  designated  as  entitled  to  the  proceeds  or 
other  benefits  to  result  from  the  aUenation  according  to  the 
power.    {Id.  734,  i  94.) 

The  effect  of  the  various  agreeipents  and  contracts  between 
these  parties  then,  is  this,  that  originally  there  was  a  valid  trust 
estate  in  Noyes  &  Ogden  to  sell  lands  to  pay  the  creditors  of 
Rogers,  but  by  the  agreements  of  October,  1846,  and  February, 
1847,  the  trust  estate  ceased,  and  Noyes  &  Ogden  became 
seised  of  a  general  power  in  trust,  to  sell  the  same  lands  for  the 
benefit  of  the  different  parties  named  therein. 

The  power  is  irrevocable,  because  no  authority  to  revoke  it 
IS  granted  or  reserved  in  the  instrument  creating  the  power. 
(1  jR.  S.  735,  §  108.)  It  is  imperative,  for  its  execution  has  not 
been  made  expressly  to  depend  on  the  will  of  the  grantee,  and 
it  imposes  on  Noyes  Sc  Ogden  a  duty,  the  performance  of  which 
may  be  compelled  in  equity  for  the  benefit  of  the  parties  inter- 
ested. {Id.  734,  §  96.)  How  then  can  the  court  interfere  to 
prevent  the  execution  of  a  power  which  imposes  a  duty,  the 
performance  of  which,  it  is  the  province  of  the  court  to  enforce  ? 
It  might  do  so,  if  the  execution  of  the  power  was  inequitably  or 
unconscionably  performed.  Such,  it  is  averred,  is  this  case ; 
inasmuch  as  the  plaintiff,  who  is  the  largest  individual  owner 
of  any  of  the  parties,  may  be  compelled,  for  the  protection  of  his 
own  interest,  to  become  at  least  the  bidder,  and  perhaps  the 
purchaser,  of  more  than  his  share  of  the  premises,  and  of  more 
than  he  has  any  desire  to  own.    This  may  well  operate  harshly 
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on  him,  but  if  this  is  the  legitimate  operation  of  his  own  agree- 
ment made  on  a  valid  consideration,  this  court  has  no  power  to 
afford  relief  when  that  relief  can  be  furnished  only  by  altering 
the  agreement  of  the  parties. 

The  bill,  it  is  true,  contains  an  averment  that  the  plaintiff 
did  not  understand  the  agreement  as  importing  an  authority  to 
sell  at  all  events,  and  against  his  consent  But  the  answers 
controvert  that  allegation  so  distinctly,  that  it  can  be  of  no  avail 
on  this  motion.  His  counsel,  therefore,  very  properly  omitted 
to  press  it,  on  the  argument. 

There  is  also  no  ground  to  impeach  the  consideration  of  the 
agreement  Under  the  original  trust  deed,  the  holders  of  the 
notes  or  bonds  that  first  became  due,  might. practically  obtain 
a  preference  over  the  other  creditors,  at  least  in  point  of  time 
of  payment,  if  not  in  ultimate  satisfaction.  For  such  holders 
could  require  the  trustees  to  pay  the  bonds  or  notes  as  they  be- 
came due ;  and  the  trustees,  on  such  demand,  were  bound  to 
sell  so  much  of  the  trust  estate  as  would  make  that  payment 
Three  of  those  creditors  who  are  now  insisting  on  a  sale  were 
in  that  condition.  They  had  obtained  such  a  preference,  and 
that  preference  they  withdrew  when  the  agreement  in  question 
was  made.  The  relinquishment  of  that  preference  was  alone 
a  sufficient  consideration  for  the  agreement.  The  value  of  that 
consideration  to  the  plaintiff  is  manifest  from  this  fact,  that  at 
the  time  that  agreement  was  made,  though  two  of  his  bonds, 
amounting  to  $16,000,  were  due,  yet  those  three  defendants 
holding  Vermilyea's  bonds  to  the  amount  of  $16,500,  had,  by 
the  notice  which  they  had  given  to  the  trustees,  obtained  such 
a  preference  over  him.  But  that  was  not  all  that  entered  into 
that  consideration.  The  removal  of  the  lien  of  the  Fanners' 
Loan  and  Trust  Company,  and  of  Rogers'  residuary  interest, 
were  important  elements,  and  doubtless  had  their  weight  with 
all  parties.  If  then  the  execution  of  this  power  should  operate 
harshly  on  the  plaintiff,  that  will  not  afford  adequate  ground 
fen  the  interference  of  this  court  against  a  valid  agreement, 
founded  on  a  good  oonsideratioD. 

The  injunction  must  therefore  be  dissolved. 
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Same  Term.    Before  the  same  Justice. 

HOLLERMAN  VS.  HoLLERMAN. 

It  is  not  a  matter  of  oourae  to  order  the  payment  of  alimony,  in  Boita  fat  a  separation 

merely. 
The  court  must  be  natiafied  that  an  allowance  would  be  proper,  and  that  eome 

provision  ia  necessaiy  to  enable  the  wife  to  establish  her  just  rights. 
An  allowance  wiU  not  be  made  where  no  ill  treatment  of  the  wife,  by  her  husband, 

is  shown,  and  where  it  appears  that  she  has  left  him  without  just  cause,  and 

insists  upon  living  separate  from  him. 

In  Equity.  Motion  for  alimony,  to  enable  the  complain- 
ant to  carry  on  her  suit  against  her  husband  for  a  separation. 
The  petition  sets  forth  the  filing  of  the  bill  of  complaint,  which 
prays  for  a  decree  of  separation,  on  the  ground  of  abandonment 
by  the  husband ;  the  defendant's  appearance,  and  his  ability  to 
provide  a  support  for  the  plaintiff  and  the  means  of  enabling 
her  to  defray  the  costs  and  expenses  of  the  suit ;  and  that  she 
is  wholly  destitute  of  property. 

E.  J.  Porter,  for  the  plaintiff. 

A.  Crist,  for  the  defendant. 

Edmonds,  J.  It  is  not  a  matter  of  comse  to  order  alimony 
on  bills  for  separation  merely.  The  court  must  be  satisfied  that 
an  allowance  would  be  proper,  and  that  some  provision  is  ne- 
cessary in  order  to  protect  the  wife  and  allow  her  a  full  oppor- 
tunity to  estabUsh  her  just  rights.  On  the  other  hand,  care 
must  be  taken  lest  her  being  allowed  the  means  of  carrying  on 
the  suit  may  be  used  for  bad  purposes.  The  bill  does  not 
complain  of  any  infideUty  on  the  part  of  the  husband,  nor  that 
he  ill  treated  his  wife  while  they  lived  together.  It  merely 
complains  that  he  refuses  to  support  her,  and  in  that  way  haa 
abandoned  her.  On  the  other  hand,  he  alleges  in  his  answer, 
which  is  sworn  to  for  the  purposes  of  this  motion,  that  she 
abandoned  him,  drove  him  fi'om  her,  concealed  herself  firom 
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him,  and  did  not  return  to  him  for  any  other  purpose  than 
merely  to  compel  him  to  support  her  in  a  «tate  of  separation. 
For  aught  that  appears,  she  may  at  any  moment  return  to  her 
husband  and  live  with  him,  and  be  supported  by  him,  and  that 
without  any  suggestion,  even,  that  she  would  incur  any  hazard 
of  ill  treatment  from  him.  To  allow  a  wife  alimony  under 
such  circumstances  would  be  to  encourage  married  women  to 
disregard  their  conjugal  duties.  The  motion  must  therefore  be 
denied. 


Same  Term.    Before  the  same  Justice, 
Smith  vs.  Moffat. 

A  eonit  of  equity  has  no  power  to  stay  the  euminaiy  prooeedingB  under  the  3  R.  S, 
511,  institnted  before  an  aasistant  justice  by  a  landlord,  to  remove  a  tenant  hold- 
ing over  after  the  expiration  of  his  term. 

If  a  tenant  sustains  injuiy  or  damage  by  being  wrongfully  dispossessed  of  the  prem- 
ises, upon  the  summary  proceedings  under  the  statute,  he  has  an  adequate  remedy 
by  a  writ  of  restitution,  ftom  the  supreme  court,  or  by  an  action  at  law,  upon  the 
covenant  for  quiet  enjoyment  contained  in  his  lease. 

Where  a  remedy  is  sought  to  be  attained  by  a  summary  proceeding  under  a  statute 
which  is  in  derogation  of  the  common  law,  the  statute  is  to  be  strictly  construed. 

But  where  the  object  of  a  statute  is  remedial,  it  is  to  be  construed  liberally,  so  that 
it  may  cany  out  the  purposes  for  which  it  was  designed. 

Hence,  when  looking  at  the  remedy,  courts  have  taken  care  that  it  should  be  made 
effectual,  if  possible,  in  the  manner  intended. 

But  when  scanning  the  proceedings  to  attain  that  remedy,  courts  have  been  strict 
and  rigid  in  exacting  a  compliance  with  all  the  requisites  of  the  statute. 

In  EduiTT.  This  was  a  motion  to  dissolve  an  injunction. 
Moffat  was  the  owner  of  certain  premises  in  the  city  of  New- 
York,  which  were  held  by  Smith  on  a  lease  for  two  years, 
ending  on  the  1st  of  May,  1847,  with  a  further  term  of  three 
years ;  on  condition  that  if  at  any  time  during  the  last  three 
years  the  landlord  should  choose  to  cancel  the  lease,  he  might 
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do  SO  by  papng  the  tenant  the  fair  value  of  his  fixtures  and 
improvements.  After  the  expiration  of  the  first  two  years,  Mof- 
fat gave  Smith  notice  that  he  elected  to  terminate  the  lease, 
tendered  the  tenant  $400  for  his  fixtures,  &c.  and  demanded 
possession.  The  tenant  refusing  to  surrender,  on  the  ground 
that  a  sufficient  sum  had  not  been  offered  to  him  for  his  fixtures, 
&c.  the  landlord  instituted  summary  proceedings  before  an  as- 
sistant justice  to  recover  possession  under  2  R.  8,  511,  on  which 
issue  was  joined,  and  a  venire  issued.  This  billlvas  then  filed  and 
an  injunction  issued  to  stay  the  further  progress  of  those  summa- 
ry proceedings.  The  injunction  was  afterwards  so  far  modified 
as  to  allow  the  landlord  to  go  on  with  the  trial  on  his  summary 
proceedings,  but  sta3ring  the  issuing  of  any  warrant  of  removal 
until  the  further  direction  of  this  court.  The  trial  having  been 
had  before  the  assistant  justice,  and  a  verdict  having  been  ren- 
dered for  the  landlord  therein,  a  motion  was  now  made,  on  the 
bill  and  answer  and  on  evidence  of  the  termination  of  the  trial 
below,  to  dissolve  the  injunction  entirely,  and  to  allow  the  land- 
lord to  take  out  and  execute  his  warrant  of  removal. 

W.  H.  Bell  4-  F.  S.  Cocy  for  the  plaintiff. 

T.  Warner  ^  J,  T.  Brady ^  for  the  defendant 

Edmonds,  J.  My  first  impression  of  this  case  was  very  de- 
cidedly against  the  jurisdiction  assumed  by  this  court  in  grant- 
ing the  injunction.  But  as  I  was  assured  that  the  late  court 
of  chancery  had,  some  years  since,  after  argument  and  delib- 
eration, asserted  and  exercised  the  jurisdiction  in  a  similar  case, 
I  have  paused  over  my  decision,  have  carefully  examined  the 
authorities,  and  have  consulted  my  colleagues  as  to  the  correct- 
ness of  my  impressions.  This  was  due  to  the  high  respectability 
and  the  deserved  weight  of  the  authority  cited  to  me ;  though 
as  the  case  referred  to  has  not  been  reported,  I  am  led  to  infer 
that  it  was  not  intended  to  be  regarded  as  an  authoritative  and 
binding  decision  on  the  point.  But  as  my  judgment  is  very 
clear  that  the  jurisdiction,  exercised  in  this  case,  does  not  prop- 
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erly  belong  to  this  court,  I  yield  without  reluctance  to  a  strong 
repugnance  which  I  feel  to  extending  our  jurisdiction  beyond 
its  well  ascertained  and  established  boundaries. 

Prior  to  1820,  the  proceedings  of  a  landlord  to  remove  his 
tenant  who  held  over  after  his  term  expired,  were  very  dilatory 
and  expensive.  The  legislature  then  interfered,  and  passed 
the  law  which  has  since  been  incorporated,  with  some  modifi- 
cations, into  the  revised  statutes.  The  object  of  that  statute 
was  to  remedy  the  evils  alluded  to;  and  so  far,  it  is  to  be  con- 
strued liberally,  to  see  that  it  carries  out  the  purposes  for  which 
it  was  designed.  But  as  the  remedy  was  sought  to  be  attained 
by  a  summary  proceeding  under  the  statute,  which  was  in 
derivation  of  the  common  law,  in  that  respect,  the  statute  is  to 
be  strictly  construed.  Hence  when  looking  to  the  remedy,  our 
courts  have  taken  care  that  it  should  be  made  effectual,  if  pos- 
sible, in  the  manner  intended.  {Lynde  v.  Noble,  20  John.  Rep, 
80.)  But  when  scanning  the  proceedings  to  attain  that  remedy, 
the  courts  have  been  strict  and  rigid  in  exacting  a  compliance 
with  all  the  requisitions  of  the  statute.  {Roach  v.  Cozine^ 
9  Wend.  227.  Nichols  v.  Williams,  8  Cowen,  13.  Cameron  v. 
McDonald,  1  EKU,  512.  Farrington  v.  Morgan,  20  Wen- 
dell,  207.) 

The  part  of  the  statute  which  is  involved  in  this  case,  is  that 
which  affords  the  remedy,  and  is  to  be  liberally  construed. 

The  remedy  proposed,  as  I  have  already  remarked,  was  to 
afford  landlords  a  speedy  and  prompt  method  of  obtaining  pos- 
session of  lands  which  their  tenants  held  over  after  the  expira- 
tion of  their  term.  With  this  view,  the  statute  gave  a  very 
summary  process  of  bringing  in  the  party  to  answer  the 
complaint  against  him ;  gave  no  authority  to  the  officer  before 
whom  the  proceedings  were  pending,  to  grant  an  adjournment, 
(8  Cowen,  13,)  and  made  no  provision  for  a  review  of  his  action, 
or  for  staying  his  proceedings  until  his  errors  could  be  corrected. 
This  harshness  was  afterward  somewhat  softened.  The  power 
of  adjournment  was  given.  Authority  to  stay  the  issuing  of 
the  warrant  of  removal  was  given  in  a  few  specified  cases.  (2 
R.  S.  615,  }§  44  to  46.)    And  this  court  determined  that,  in  the 
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exercise  of  its  common  law  powers,  it  might  review  the  proceed- 
ings and  dward  restitution.    (Lynde  v.  Noble^  20  John.  80.) 

The  mode  of  review,  prescribed  by  the  practice  of  the  court, 
was  by  the  writ  of  certiorari,  whose  province  it  was  to  remove 
all  the  proceedings  from  before  the  magistrate  below  idto  this 
court,  and  thus  virtually  stay  the  proceedings  below,  by  taking 
away  from  the  officer  all  that  conferred  jurisdiction  upon  him. 
And  if  that  writ  was  sued  out  before  the  judgment  below  was 
pronounced,  or  the  warrant  of  removal  was  issued,  it  would  seem 
as  if  a  very  effectual  stay  of  proceedings  was  attained.  In 
Lynde  v.  Noble,  the  writ  was  sued  out  before  judgment  was 
pronounced,  and  on  a  motion  to  quash  the  writ,  this  court  held  . 
that  the  motion  must  be  granted,  because  the  writ,  removing 
the  proceedings,  would  virtually  repeal  the  statute ;  and  they 
held  that  the  writ  of  certiorari  would  not  lie  until  the  case  had 
been  finally  adjudicated,  and  even  then  it  would  not  stay  the 
warrant  of  removal.  When  our  statutes  were  revised,  the  re- 
visers having  that  decision  in  view,  proposed  what  is  now  §  47 
of  the  statute ;  and  the  legislature  adopted  it  without  alter- 
ation, and  doubtless  with  the  intention  of  carrying  out  the 
recommendation  of  the  revisers  and  rendering  the  statute  ^'con- 
formable to  20  Johnson's  Reports,  80."  That  section  is,  (2  R. 
S.  616,  §  47,)  that  "The  supreme  court  may  award  a  certiorari 
for  the  purpose  of  examining  any  adjudication  made  on  any 
application  hereby  authorized ;  but  the  proceedings  on  any  such 
application  shall  not  be  stayed  or  suspended  by  such  writ  of 
certiorari  or  any  other  writ  or  order  of  any  court  or  officer." 

The  next  section  of  the  statute  provides  for  restitution,  in 
case  the  adjudication  below  should  be  reversed. 

There  is  no  manner  in  which  I  can  read  this  status,  so  as 
to  authorize  any  court  or  officer  to  stay  the  proceedings  below 
after  they  have  been  once  commenced.  Ten  years  experience 
of  the  operation  of  the  law  suggested  its  defects — those  defects 
have  been  provided  for-^but  its  scope  and  purpose  have  been 
carefully  preserved,  and  the  47th  section,  while  it  has  provided 
a  mode  of  reviewing  the  action  of  the  court  below,  has  been 
careful  to  provide,  not  merely  that  proceedings  on  the  adjudi- 
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cation  shall  not  be  stayed,  but  that  none  of  the  proceedings  on 
the  applicaHon  shall  be  stayed.  And  the  statute  has  gone 
farther  even  than  the  decision  of  this  court.  For  while  this 
court  has  said,  in  Lynde  v.  Noble,  that  the  proceedings  shall 
not  be  stayed  by  this  court,  by  its  writ  issued  to  remove  the 
proceedings  before  judgment,  the  statute  has  declared,  in  lan- 
guage too  explicit  to  leave  room  for  doubt,  that  no  court  or 
officer  shall  stay  them  by  any  writ  or  order  whatever.  I  can- 
not imagine  language  that  could  more  explicitly  take  away  the 
power  of  a  "  court"  of  equity  by  its  "writ"  of  injunction  to  stay 
the  proceedings,  either  before  or  after  adjudication. 

This  is  the  view  of  the  case  founded  on  the  statute  alone. 
There  is  anotter,  founded  on  authority  equally  clear  to  my 
mind.  It  will  be  borne  in  mind  that  the  case  of  Lynde  v.  No- 
ble was  an  attempt  to  stay  proceedings  before  judgment.  This 
court,  in  commenting  on  that  case,  remarked,  "  if  a  certiorari 
will  remove  the  proceedings  into  this  court  before  a  trial  is  had, 
there  is  nothing  gained  by  the  statute :  for  the  tenant  by  that 
course  may  delay  the  landlord  as  long  as  he  could  before  tbe^ 
passing  of  the  act,  and  subject  him  to  at  least  equal  expense. 
Such  a  construction  would  virtually  be  a  repeal  of  the  statute. 
Its  provisions  would  become  useless,  if  the  complaint,  as  soon 
as  it  was  made  before  the  magistrate,  might  be  brought  into 
this  court  for  trial." 

As  in  the  case  now  under  consideration,  the  court  of  chan- 
cery interfered  before  judgment  was  pronounced  below,  the 
decision  of  this  court  as  quoted  above  is  an  explicit  condemna- 
tion of  such  interference. 

These  views  of  the  case  grow  out  of  the  statute  in  question, 
and  the  decisions  of  the  court  upon  it.  But  there  is  still  another 
view  springing  from  general  principles  governing  a  court  of 
equity,  which  seems  to  me  to  be  equally  controlling  and  con- 
clusive in  this  case.  I  allude  to  the  faraiHar  doctrine,  as  gene- 
rally applicable,  that  equity  will  not  interfere  where  the  party 
has  an  adequate  remedy  at  law.  In  this  case,  if  the  plaintiff 
should  sustain  any  injury  from  unjust  or  illegal  proceedings 
before  the  magistrate,  he  can  be  fully  restored  to  all  that  he 
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may  lose,  by  the  restitution  which,  under  the  48th  section  of 
the  statute,  this  court  is  authorized  to  award  on  the  writ  of 
certiorari.  He  may  thus  be  restored  to  the  possession  which 
he  has  lost.  And  if  that  restitution  under  the  statute  should 
not  be  broad  enough  to  make  good  to  him  the  loss  which 
he  may  sustain  by  being  kept  out  of  the  possession  during  the 
time  which  may  elapse  from  the  execution  of  the  warrant  of 
removal  to  the  judgment  of  restitution  in  this  court,  for  that  he 
would  find,  in  this  case,  an  adequate  remedy  under  the  cove- 
nants for  quiet  enjoyment  contained  in  his  lease. 

As  then,  the  plaintiff  would  thus  have  an  adequate  remedy 
at  law,  and  as  there  is  no  suggestion  in  this  case,  that  the 
injury  which  he  might  sustain  would  be  irreparable,  and  not 
susceptible  of  pecuniary  compensation,  {Hart  v.  Mayor  of  Al- 
bany, 9  Wend.  577,)  it  is  evident  that  the  case  is  not  one  appro- 
priate for  the  exercise  of  equity  jurisdiction. 

The  injunction  must  therefore  be  dissolved. 


Barbour, 
lb         70 
68  AD    17, 


Same  Term.     Before  the  same  Justice, 

Starr  vs,  Rathbone  and  others. 

A  receiver  will  not  be  appointed  in  a  creditor's  salt  where  it  appears  fiom  the  bill 
itself  that  the  plaintifT's  remedy  at  law  has  not  been  exhausted. 

In  EauiTY.  Motion  for  a  receiver  in  a  creditor's  suit.  The 
bill  alleges  that  the  defendant  is  the  proprietor  of  a  large  hotel 
in  the  city  of  New  York,  entertaining  numerous  guests,  and 
receiving  money  from  them,  from  time  to  time ;  and  that  he 
has  a  large  amount  of  furniture  and  other  personal  property  in 
his  hotel.  The  defendant  demurred  to  the  bill,  on  the  ground 
that  upon  the  facts  stated  therein  it  appeared  that  the  plaintiff 
had  not  exhausted  his  remedy  at  law. 
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H.  F.  Clark,  for  the  plaintiff. 
John  Cochran,  for  the  defendant. 


*» 


Edmonds,  J.,  denied  the  motion,  on  the  ground  that  the 
remedy  at  law  did  not  appear  to  have  been  exhausted  by  the 
plaintiff  before  resorting  to  this  court ;  the  bill  alleging  that  the 
defendant  has  a  large  amount  of  personal  property,  which,  from 
aught  that  appears,  may  be  reached  by  an  execution  at  law. 


Same  Term.     Before  the  same  Justice, 

Jacobs  vs.  Hooker. 

Where  papers  are  served  by  mail,  in  the  manner  directed  by  the  roles,  the  risk  of 

miscaniage  is  with  the  party  to  whom  they  are  directed. 
No  costs  are  allowed  on  motions,  unless  sach  motions  are  necessary,  for  the  attam- 

ment  of  some  substantial  right  in  the  cause ;  except  they  are  awarded  by  way  of 

punishment. 

D.  D.  Field,  for  the  defendant,  moved  to  set  aside  a  verdict 
and  all  subsequent  proceedings,  because  a  judgment  as  in  case 
of  nonsuit  had  been  perfected  previous  to  the  circuit  at  which 
the  verdict  was  obtained. 

H.  J,  Raymond,  for  the  plaintiff,  had  a  cross  motion  to  set 
aside  the  judgment  as  in  case  of  nonsuit,  on  an  affidavit  stating 
that  within  twenty  days  after  the  rule  for  judgment,  he  bad 
mailed  to  the  defendant's  attorney,  agreeably  to  the  rules,  a 
stipulation,  and  within  fifteen  days  after  taxation  of  the  costs 
of  the  circuit,  had  paid  them. 

Field,  contra,  read  an  affidavit  of  the  defendant's  attorney, 
denying  that  the  stipulation  had  ever  been  received. 
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Edmonds,  J.  That  makes  no  difference.  The  risk  of  mis- 
carriage falls  upon  him  to  whom  the  paper  was  directed.  The 
rule  says  that  such  a  service  shall  be  a  good  one ;  and  of  neces- 
sity, therefore,  the  risk  must  be  with  the  party  to  whom  it  is 
sent.  Both  judgments  were  irregular  and  must  be  set  aside ; 
but  without  costs.  We  allow  no  costs  on  motions,  unless  the 
motions  are  rendered  necessary  for  the  attainment  of  some  sub- 
stantial right  in  the  cause ;  except  sometimes  we  may  allow 
them  by  way  of  punishment.  My  only  doubt  Is  whether  I 
ought  not  to  charge  the  defendant  with  the  costs  of  setting 
aside  his  judgment.  When  he  received  the  costs  of  the  circuit 
after  the  stipulation,  he  knew  why  they  were  paid,  and  that 
was  enough  to  put  him  on  inquiry.  He  ought  not,  after  that, 
to  have  perfected  the  judgment.  I  will  allow  the  costs  of  the 
motion  to  set  aside  that  judgment  to  abide  the  event.  No  other 
costs  of  these  motions,  either  way,  will  be  allowed. 


Same  Term.    Before  the  same  Justice, 
Willet  vs.  Paykrweather. 

A  motion  onco  made  cannot  be  renewed,  upon  the  same  papen,  or  on  the  same 
facts,  withoat  leave. 

The  new  matter  which  will  alone  justify  the  renewal  of  a  motion,  without  leave, 
must  be  something  which  has  happened,  or  for  the  first  time  come  to  the  know- 
ledge of  the  party  moving,  since  the  decisbn  of  the  former  motion. 

Leave  to  renew  a  motion  made  by  a  defendant,  for  liberty  to  withdraw  his  plea,  and 
file  an  answer,  will  not  be  granted,  where  the  testimony  has  been  taken,  and  the 
proofs  closed  as  to  the  mattezs  set  up  in  the  plea,  and  where,  since  the  plea  wac 
put  in,  an  important  witness  in  regard  to  the  new  defence  sought  to  be  set  up  by 
answer  has  died. 

Nor  will  such  leave  be  granted  after  a  co-defendant  has,  in  his  answer,  set  up  the 
same  defence  whkh  the  plea  asserts,  and  the  testimony  on  both  sides  has  been 
closed  on  that  issue. 

A  defendant,  after  virtually  trying  one  defence  and  failing  in  it,  will  not  be  allowed 
to  withdraw  the  same,  and  set  up  one  entirely  difierent 
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In  Equity.  This  was  an  application  by  the  defendant,  for 
leave  to  withdraw  a  plea,  and  file  an  answer.  The  defendant 
is  administrator  of  S.  Price,  deceased,  against  whom  the  plain- 
tiff had  recovered  a  judgment  previous  to  his  decease.  The 
plaintiff  filed  his  bill  in  this  cause,  which  charges  the  defendant 
with  colluding  with  another  judgment  creditor  of  the  intestate 
to  give  him  a  priority  over  the  plaintiff's  judgment,  contrary  to 
equity.  The  defendant  interposed  a  plea,  alleging  that  the 
plaintiff,  being  a  solicitor  of  this  court,  purchased  the  judgment 
in  question  for  the  purpose  of  bringing  a  suit  thereon,  contrary 
to  the  statute.  (2  R.  S.  288,  }  71.)  Issue  was  joined  upon 
the  plea,  and  proofs  were  taken  by  the  parties.  On  the  10th 
of  May,  1847,  the  defendant  applied  to  the  vice  chancellor  for 
leave  to  withdraw  his  plea  and  file  an  answer ;  which  motion 
was  denied,  without  reserving  to  the  defendant  the  right  ta 
renew  it.  It  was  not  alleged  that  any  new  facts  had  occurred 
since  the  filing  of  the  plea,  to  render  it  necessary  to  withdraw 
the  plea.  But  it  appeared  from  the  afiidavits  read  in  opposition 
to  the  motion,  that  since  the  plea  was  put  in,  one  of  the  plain- 
tiff's most  material  witnesses  had  died. 

C,  Edwards,  for  the  defendant 

H.  S,  Dodge,  for  the  plaintifif. 

Edmonds,  J.  The  language  of  the  chancellor  in  Hoffman 
V.  Livingston,  (1  John.  Ch.  Rep.  211,)  and  of  the  vice  chan- 
cellor in  Ray  v.  Conner,  (3  Edw.  478,)  explicitly  condenms  this 
motion.(a)  The  "new  matter"  which  will  alone  justify  the 
renewal  of  a  motion,  without  leave,  must  be  something  which 
has  happened,  or  for  the  first  time  come  to  the  knowledge  of 
the  party  moving,  since  the  decision  of  the  former  motion. 
Such  is  not  this  case.  Every  ground  on  which  this  application 
is  founded  existed  at  the  time  of  the  former  motion,  and  was 

(«)Sm  a]io  /&^  ▼.  Conngf,  (3  Edio.  478;)  DoUfus  v.  Proteh,  (5  OU,  4d30 
PoweU  ▼.  TiMle,  (10  Paige,  533 ;)  MUcMeU  \.  AUm,  (19  Wend.  390.) 

Vol.  I.  10 
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then  as  well  known  to  the  defendant  as  it  is  now.  This 
motion  cannot,  therefore,  be  allowed  to  be  made  without  dish 
turbing  well  settled  and  salutary  rules. 

Besides,  if  this  were  to  be  regarded  as  am  application  for 
leave  to  renew  the  motion,  there  are  two  reasons,  which  ac- 
cording to  the  practice  of  the  court,  would  forbid  its  being 
granted.  One  is,  that  an  important  witness,  not  necessary  for 
the  plaintiff  on  the  plea,  but  very  material  to  him  in  regard  to 
the  defence  set  up  in  the  answer,  has  died  since  the  plea  was 
put  in.  The  plaintiff  therefore  might  be  irreparably  injured 
by  granting  this  motion. 

The  other  reason  is,  that  this  appUcation  has  not  been  made 
until  after  the  other  defendant  has  in  his  answer  set  up  the 
same  defence  which  the  plea  asserts,  and  the  testimony  on 
both  sides  has  closed  on  that  issue.  To  allow  this  motion, 
then,  would  be  to  permit  the  defendant,  after  virtually  trying 
one  defence  and  failing  on  it,  to  withdraw  that  and  set  up  one 
entirely  different  I  am  not  aware  of  any  case  in  which  that 
has  been  allowed  ]  and  the  practice  seems  to  me  to  be  fraught 
with  too  much  danger  to  be  sanctioned  by  this  court 

The  motion  must  be  denied. 


Westchester  Special  Term,  September,  1847. 
Morse^  Justice. 

Bailey  i7«.  Ryder  and  others. 

Upon  a  notice  of  moftioDL  for  the  SBUkmenL  of  iasaes  at  law,  a  party  may  apply  for 
the  auxard  of  iMnes  also. 

In  Equity.  Motion  by  plaintiff  for  issues,  to  try  the  mat- 
ters in  dispute  between  the  parties,  by  a  jury ;  and  that  such 
issues  be  settled  by  the  court,  or  by  a  referee,  upon  a  reference 
for  that  purpose. 


1847.]  IN  THE  SUPREME  COURT.  75 


Hjde  V.  Tnmut. 


Mr.  Lee,  for  the  plaintifr. 

A.  Lockwood  4*  W.  Reynolds^  for  the  defendants,  objected 
that  the  notice  was  of  a  motion  for  the  settlement,  and  not  for 
the  award,  of  issues  required  by  §§  2  and  3  of  the  act  of  May 
2,  1839,  to  amend  the  act  to  regulate  the  trial  by  jury  and  the 
taking  of  testimony  in  chancery.  {Laws  of  1839,  p.  292.) 
That  the  notice  presupposed  an  award  of  issues  under  the  2d 
and  3d  sections  of  the  act ;  and  that  the  appUcation  was  under 
the  4th  section.  And  they  insisted  that  the  court  could  not 
award  issues,  upon  a  notice  in  this  form. 

Morse,  J.  The  notice  of  motion  is  sufficient,  under  the 
statute,  and  the  69th  rule ;  although  the  settlement  is  in  fact 
merely  incidental  to  the  award  of  issues.  The  intention  of  the 
rule  was  that  the  whole  matter  should  be  disposed  of  <xi  the 
motion  for  settlement  of  the  issues.  The  award  of  issues  being 
necessarily  precedent  to  their  settlement,  no  party  can  be  misled 
by  such  a  notice  as  this,  under  the  rule.  And  as  copies  of  the 
pleadings  are  to  be  presented  to  the  court,  by  the  party  making 
the  application,  no  harm  can  arise  from  the  form  of  the  notice; 
although  the  practice  under  the  rule  may  be  somewhat  inarti- 
ficial. 

Motion  granted. 
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Dutchess  Special  Term,  September,  1847.  '  f  ^ 

Barcido,  Justice. 

Hyde  vs.  Tanner  and  others. 

Under  die  pravinoiii  of  the  title  of  the  revned  itatatee  reepecstuig  the  powers  and 
dadee  of  executors  axid  administnlon  in  relation  to  the  sale  and  disporition  of  the 
real  estate  of  their  testator  or  intestate,  for  the  period  of  three  years  after  the  grsnt- 
ing  of  letteiB  testamentary  or  of  administration,  the  real  estate  of  which  the  teiCalor 
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or  intestate  died  seisedi  remains  liable  to  be  sold,  under  an  order  of  the  lurrogate, 
for  the  payment  of  debts,  in  case  of  a  deficiency  of  personal  assets. 

This  liability  attaches  to  lands,  not  only  in  the  hands  of  the  hehs  or  devisees,  but  in 
the  hands  of  any  subsequent  purchaser. 

It  is  a  kind  of  statutory  lien  running  with  the  land,  during  the  three  years. 

After  the  expiration  of  that  period,  the  heirs  or  devisees  become  fint  liable  to  suit, 
and  the  power  of  the  surrogate  ceases.  The  land  is  discharged  from  the  Uen ;  the 
heirs  or  devisees  may  sell ;  and  a  batuifide  purchaser  will  take  the  estate  free  and 
dischaiged  irom  the  debts. 

The  heirs  or  devisees  may  sell  and  convey  the  real  estate  of  which  the  testator  or 
intestate  died  seised,  ^  any  time  after  his  death.  But  if  they  convey  previous  to 
the  expiration  of  three  years,  the  lands  pass  subject  to  the  power  of  the  surrogate 
to  direct  the  same  to  be  sold  for  the  payment  of  debts. 

And  in  case  the  exercise  of  that  power  becomes  necessary,  by  reason  of  a  want 
of  personal  assets,  the  title  made  under  the  surrogate's  sale  will  be  paramount  to 
all  titles  made  by  or  through  the  heirs  or  devisees;  and  will  convey  the  estate 
precisely  as  it  was  left  by  the  decedent. 

Where  an  antecedent  equity  is  clearly  established  in  favor  of  a  party  seeking  relief, 
and  the  legal  right  has  been  extinguished  under  circumstances  which  will  author- 
ixe  an  inference  of  a  mistake  in  fact,  a  court  of  equity  will  presume  such  mistake, 
and  enforce  the  claim,  to  prevent  manifest  injustice  and  hardship. 

In  Equity.  On  the  29th  of  April,  1844,  Nicholas  Tanner, 
father  of  the  defendant  Joseph  D.  Tanner,  executed  a  mortgage 
to  the  plaintiff  for  $4500.  On  the  30th  of  September,  1845,  Nich- 
olas Tanner  died  intestate,  leaving  Joseph  D.  Tanner  and  Henry 
Tanner,  his  sole  heirs  at  law,  and  being  seised  of  the  real  estate 
covered  by  said  mortgage.  On  the  27th  of  April,  1846,  Henry 
conveyed  his  interest  to  Joseph  ;  the  latter  assuming  the  pay- 
ment of  the  mortgage.  On  the  28th  of  April,  1846,  Joseph 
applied  to  the  plaintiff  for  a  loan  of  $430,  which  sum  the  plain- 
tiff lent  him ;  making,  together  with  the  mortgage  debt  and 
interest,  the  sum  of  $5200 ;  for  which  Joseph  executed  a  mort- 
gage upon  the  same  premises.  On  the  29th  of  April,  1846,  the 
plaintiff  cancelled  the  mortgage  given  by  Nicholas  Tanner, 
without  having  received  payment,  except  the  mortgage  given 
by  Joseph.  In  December,  1846,  the  creditors  of  Nicholas  Tan- 
ner, deceased,  requiring  payment  of  their  debts,  Joseph  applied 
for  letters  of  administration ;  and  such  proceedings  were  had, 
that  on  the  5th  of  January,  1847,  letters  of  administration  were 
granted  to  Joseph  D.  Tanner  and  George  Huffart,  jun.    The 
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debts  against  the  estate  were  ascertained  to  be  over  $1300, 
while  the  assets  amounted  to  but  $35.  The  administrators 
therefore  applied  to  the  surrogate  of  Dutchess,  under  the  statute, 
for  authority  to  lease,  mortgage,  or  sell  the  real  estate  of  the 
intestate.  On  the  12th  of  April,  an  order  was  made  by  the 
surrogate  that  the  administrators  should  sell  the  lands  in 
question. 

Under  this  order  the  administrators  were  proceeding  to  ad- 
vertise and  sell  the  real  estate,  when  the  plaintiff  filled  his  bill 
in  this  cause,  and  restrained  them  by  injunction.  The  plaintiff 
now  seeks  to  have  the  lands  sold,  and  the  proceeds  applied  in 
pa3rment  of  his  mortgage  debt. 

The  defendant,  Shadrach  S.  Taber,  recovered  a  judgment 
in  the  Dutchess  common  pleas  against  Joseph  D.  and  Henry 
Tanner  for  $105  damages  and  costs,  on  the  24th  of  April,  1846. 

E.  M,  Svnft  ^  H.  Swift,  for  the  plaintiff. 

/.  Emoit,  jun.,  for  the  defendants  Joseph  D.  Tanner  and 
George  Huffart,  jun.,  administrators,  and  Richard  H.  Sherman. 

William  Eno  ^  C.  J.  Ruggles,  for  the  defendant  Taber. 

Barculo,  J.  This  case  involves  the  consideration  of  the 
foUow^ing  questions :  1.  Can  the  creditors  at  large,  of  a  deceased 
intestate,  reach  the  real  estate  of  the  debtor  after  it  has  been 
aliened  by  the  heir  to  a  bona  Jide  purchaser?  2.  Can  the 
mortgagee,  after  having  cancelled  the  mortgage  given  by  the 
intestate,  and  taken  a  new  mortgage  from  the  heir,  set  up  the 
first  mortgage,  as  against  the  general  creditors  ? 

In  considering  the  first  question,  it  is  necessary  to  assume 
that  the  plaintiff  is  in.  the  situation  of  a  bona  Jide  purchaser. 
He  holds  a  mortgage  executed  by  the  heir  to  secure  a  loan  of 
$6200,  made  partly  to  the  heir  and  partly  to  the  ancestor.  His 
rights,  therefore,  imder  the  mortgage  are,  to  the  extent  of  the 
mortgage  debt,  as  valid  as  if  he  held  by  simple  deed  for  valu- 
able consideration.    Nor  is  the  evidence  sufiScient  to  charge 
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him  with  notice  of  the  outstanding  debts  against  the  intestate. 
The  case  is  free  from  embarrassment  in  this  respect.  The 
plaintiff  occupies  the  position  of  a  mortgagee  in  good  faith, 
holding  under  a  mortgage  executed  by  the  heir  litigating  for 
priority  with  the  creditors  of  the  ancestor. 

According  to  the  English  rule,  when  a  testator,  by  his  will, 
charges  his  debts,  or  his  debts  and  legacies,  upon  lands,  a  bona 
fide  purchaser  from  the  devisee  or  executor  takes  the  lands  dis- 
charged from  the  lien.  This  doctrine  is  recognized  in  a  num- 
ber of  cases.  [Eland  v.  Eland,  1  Beav.  235.  &  C.  on  appeal, 
4  MyL  ^  Cr.  420.  BaU  v.  Haines,  Id,  266.  Jones  v.  Price, 
11  Sim.  657.  2  Sim,  ^  Stu.  206,  n.  1.)  The  principle  of  this 
rule  is  that  the  purchaser  is  not  bound  to  see  to  the  application  of 
the  purchase  money.  The  purchaser  having  paid  his  money 
in  good  faith,  it  devolves  upon  the  creditors  to  see  that  it  is  ap- 
plied in  payment  of  the  debts  of  the  testator.  By  analogy,  it 
would  seem  that,  independent  of  any  statute,  the  same  rule 
should  be  applied  to  an  alienation  by  the  heir  of  an  intestate. 

But  in  this  state,  the  whole  matter  is  regulated  by  statute. 
The  first  section  of  the  title  of  the  revised  statutes  relative  to 
the  powers  and  duties  of  executors,  &c.  in  relation  to  the  sale 
and  disposition  of  real  estate,  (2  jR.  jS.  100,)  provides  that  "after 
the  executors  or  administrators  of  any  deceased  person  shall 
have  made  and  filed  an  inventory  according  to  law,  if  they  dis- 
cover the  personal  estate  of  their  testator  or  intestate  to  be  insuf- 
ficient to  pay  his  debts,  they  may,  at  any  time  within  three  years 
after  the  granting  of  their  letters  testamentary  or  of  administra- 
tion, apply  to  the  surrogate  for  authority  to  mortgage,  lease,  or 
sell  so  much  of  the  real  estate  of  their  testator  or  intestate,  as 
shall  be  necessary  to  pay  such  debts,"  This  statute  necessarily 
implies  that  the  Surrogate  has  power  to  hear  such  a[^lication 
and  grant  the  order  applied  for.  It  also  follows  that,  if  the  ord^ 
is  to  be  effectual,  it  must  be  able  to  reach  all  the  real  estate  of 
which  the  testator  or  intestate  died  seised.  That  such  was  the 
intention  of  the  legislature  is  apparent  from  the  language  of  the 
17th  section  of  the  same  title ;  which  declares  that  "  a  lease  or 
mortgage  executed  under  the  authority  of  the  surrogate  as  afore- 
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said,  shall  be  as  yalid  and  effectual,  as  if  executed  by  the  testator 
or  intestate  immediatdy  prevums  to  his  decUhJ^  {Id.  103.)  It 
needs  no  ar^ment  to  show  that  the  ^ect  given  to  a  lease  or 
mortgage,  in  this  section,  is  inconsistent  with  the  power  of  the 
heir  or  devisee  to  alien  and  convey  an  unincumbered  title  within 
three  years  after  the  granting  of  letters  testamentary  or  of 
administration. 

Again ;  the  18th  section  provides  that  if  the  moneys  required 
cannot  be  raised  by  lease  or  mortgage,  the  surrogate  shall  order 
'^  a  sale  of  so  much  of  the  real  estate  whereof  the  testator  or 
intestate  died  seised^  as  shall  be  sufficient  to  pay  the  debts,"  &,c. 
This  section  clearly  gives  the  power  to  sell,  in  case  it  is  required, 
all  the  real  estate  owned  by  the  debtor  at  the  time  of  his  deaths 
without  regard  to  any  subsequent  cmiveyances.  The  only  re- 
striction upon  this  authority  is  contained  in  the  20th  section,  by 
which  it  appears,  that  if  any  of  the  lands  so  left  "  have  been 
sold  by  the  heirs  or  devisees,  then  the  lands  remaining  in  their 
hands  imsold,  shall  be  ordered  to  be^^^  sold:^^  implying  that 
in  case  the  proceeds  of  those  lands  should  be  insufficient,  then 
the  order  of  the  surrogate  shall  direct  the  lands  aliened  by  the 
heirs  or  devisees  to  be  secondly  sold. 

It  may  be  well,  m  this  connexion,  to  refer  to  the  statutory 
remedy  given  to  creditors  against  heirs  and  devisees.  The  53d 
section  of  the  same  title  enacts  that  '^no  suit  shall  be  brought 
against  the  heirs  or  devisees  of  any  real  estate,  in  order  to 
charge  them  with  the  debts  of  the  testator  or  intestate,  within 
three  years  from  the  time  of  granting  letters  testamentary  or  of 
administration  upon  the  estate  of  their  testator  or  intestate ; 
and  if  after  the  expiration  of  that  time,  such  suit  shall  be 
brought,  upon  proof  of  an  application  having  been  made,  before 
the  expiration  of  that  period,  for  an  order  of  sale  pursuant  to 
the  provisions  of  this  title,  such  suit  shall  be  stayed  by  the  court 
in  which  it  shall  be  pending,  until  the  result  of  such  applica- 
lion."    (2JJ. /&106.) 

The  several  proroioas  of  the  statute  are  entirely  consistent 
with  each  other.  They  admit  of  but  one  construction.  For 
the  period  of  three  years  aftear  the  granting  of  letters  testamen- 
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tary  or  of  administration,  the  real  estate  of  which  the  testator 
or  intestate  died  seised,  remains  liable  to  be  sold  under  an  order 
of  the  surrogate  for  the  payment  of  debts,  in  case  of  a  deficiency 
of  personal  assets.  This  liability  attaches  to  the  lands,  not 
only  in  the  hands  of  the  heirs  or  devisees,  but  in  the  hands  of 
any  subsequent  purchaser.  It  is  a  kind  of  statutory  lien  run- 
ning with  the  land,  during  the  three  years.  After  the  expira- 
tion of  that  period,  the  heirs  or  devisees  become  first  liable  to 
suit ;  and  the  power  of  the  surxogate  ceases.  The  land  is  dis- 
charged from  the  lien  ;  the  heirs  or  devisees  may  sell ;  and  a 
bona  fide  purchaser  takes  the  estate  free  and  discharged  from 
the  debts.    (2  R.  S.  466,  «  61,  61.) 

It  is  not  intended  to  be  said  that  the  heirs  or  devisees  may 
not  alien  prior  to  the  expiration  of  the  three  years.  They  may 
sell  and  convey  at  any  time  after  the  death  of  the  testator  or 
intestate.  But  if  they  convey  before  the  expiration  of  that 
period,  the  lands  pass  subject  to  the  power  of  the  surrogate  to 
direct  the  same  to  be  sold  for  the  payment  of  debts.  And  in 
case  the  exercise  of  that  power  becomes  necessary,  by  reason 
of  a  want  of  personal  assets,  the  title  made  under  the  surro- 
gate's sale  will  be  paramount  to  all  titles  made  by  or  through 
the  heirs  or  devisees,  and  will  convey  the  estate  precisely  as  it 
was  left  by  the  decedent 

Applying  these  views  of  the  law  to  the  case  under  considera- 
tion, the  plaintiff  must  fail  in  his  attempt  to  estabUsh  the 
mortgage  of  Joseph  D.  Tanner  as  a  hen  upon  the  real  estate 
of  Nicholas  Tanner,  prior  to  the  claims  of  the  creditors  of  the 
latter. 

The  second  question  to  be  examined  is,  whether  the  facts  of 
the  pre-existence  of  the  debt  of  $4600,  and  of  the  mortgage 
given  by  the  intestate,  t<^ether  with  the  circumstances  of  the 
cancellation  of  that  mortgage  and  the  execution  of  a  new  one 
by  Joseph  D.  Tanner,  do  not  authorize  and .  require  this  court 
to  set  up  the  old  mortgage,  or  prefer  the  plaintiff's  claim  for  the 
amount  secured  by  that,  to  the  claims  of  the  general  creditors 
of  the  deceased. 

In  the  first  place,  it  is  to  be  remarked  that  neither  of  the  an-  ^ 
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tagonistic  claimants  has  a  legcU  lien  upon  the  premises.  It  is 
a  question  of  equitable  liens.  If  the  court  is  satisfied  that  the 
plaintiff  has  the  superior  equity,  it  has  the  power  to  give  him  a 
preference  over  the  claims  of  the  creditors.  The  only  ground 
upon  which  the  plaintiff  can  ask  relief,  on  this  point,  is,  that  the 
first  mortgage  was  cancelled  through  mistake,  such  as  a  court 
of  equity  will  rectify. 

There  is  indeed  a  strong  presumption,  arising  from  the  cir- 
cumstances attending  that  transaction,  that  the  plaintiff  acted 
under  a  mistaken  view  of  his  rights.  For  no  reasonable  man, 
who  fully  undei^stood.  the  effect  of  his  acts,  would  accept  the 
mortgage  of  the  heir  in  lieu  of  that  of  the  ancestor,  while  the 
estate  of  the  latter  remained  unsettled,  and  liable  to  a  large 
amount  of  debts.  But  whether  the  plaintiff  was  mistaken  as 
to  the  /(zct  of  the  existence  of  these  debts  over  and  above  the 
amount  of  the  personal  assets,  or  whether  he  was  merely  mis- 
taken as  to  the  legal  effect  of  the  new  mortgage,  does  not  so 
clearly  appear.  If  it  was  a  mistake  of  the  factj  then  a  court 
of  equity,  according  to  established  principles,  will  relieve  against 
it  If  it  was  a  mistake  of  law  only,  no  relief  can  be  given. 
{Stori/'s  Com.  on  Eq,  §  110  ^o  183.)  Judge  Story  thus  lays 
down  the  law ;  although  it  must  be  conceded  that  the  English 
decisions  are  by  no  means  uniform  on  the  subject.  There  are 
several  cases  reported  in  which  the  courts  have  granted  relief 
against  what  appeared  to  be  a  mere  ignorance  of  the  law.  In 
the  case  also  of  Ebint  v.  Rotismanier,  (8  Wheat  Rep.  174,) 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
says :  "  Although  we  do  not  find  the  naked  principle  that  relief 
may  be  granted  on  account  of  ignorance  of  law,  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  decided  that  a  plain 
and  acknowledged  mistake  in  law  is  beyond  the  reach  of 
equity."  In  that  case,  Hunt  deliberately  took  a  power  of  attor- 
ney with  authority  to  sell  the  property,  instead  of  a  mortgage, 
to  secure  the  payment  of  a  loan  of  money ;  upon  the  mistake 
of  law,  that  the  security  by  the  former  instrument  would  bind 
the  property  equally  as  strong  as  a  mortgage.  But  the  debtor, 
Rousmanier,  dying,  the  power  of  attorney  became  revoked  and 
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ineffectual  as  a  security.  Hunt  then  brought  hb  bill  in  equity 
against  the  administrators  of  Rousmanier,  to  reform  the  instru* 
ment,  or  to  give  it  a  priority  by  way  of  lien  on  the  property. 
The  defendants  demurred  to  the  bill,  and  the  circuit  court  of 
Rhode  Island  sustained  the  demurrer,  and  dismissed  the  bill. 
On  appeal,  the  supreme  court  of  the  United  States  reversed  the 
decision.  The  opinion  in  that  case  concludes  as  follows :  '<  We 
find  no  case  which  we  think  precisely  in  point ;  and  are  imwil- 
ling,  where  the  effect  of  the  instrument  is  acknowledged  to 
have  been  entirely  misunderstood  by  both  parties,  to  say  that  a 
court  of  equity  is  incapable  of  affording  celief." 

The  defendant's  counsel  cited  the  recent  case  of  Banta  v. 
Oarmo,  (1  &ind.  Ch.  Rep.  383.)  In  that  case,  Garmo  had,  in 
1831,  executed  a  mortgage  to  the  county  clerk  for  $2100.  On 
the  26th  of  July,  1838,  he  borrowed  $2200  of  Bantfi,  paid  up 
the  old  mortgag'e  and  had  a  satisfaction  piece  executed,  and 
gave  Banta  a  new  mortgage  upon  the  same  premises.  In 
1837,  a  judgment  was  recovered  against  Garmo,  and  the  lands 
were  sold  by  execution  thereon  in  February,  1838.  Banta 
claimed  the  right  to  set  up  the  mortgage  to  the  county  clerk, 
and  to  be  subrogated  to  the  same,  as  against  the  intervening 
judgment.  The  assistant  vice  chancellor  denied  the  relief. 
That  case  differs  essentially  from  the  present,  in  this  respect : 
There  the  first  mortgage  was  delivered  up  by  a  stranger :  here 
the  first  security  was  given  up  by  the  party  who  seeks  to  set  it 
up  again.  The  assistant  vice  chancellor  adverts  to  the  distinc- 
tion when  he  says :  ^'  The  adjudged  cases  relied  upon,  where 
parties  were  allowed  to  have  relief  upon  instruments  delivered 
up  in  ignorance  of  facts,  were  all  cases  in  which  the  right  was 
revived  in  behalf  of  the  parties  who  had  delivered  up  those 
instruments  under  such  mistake.''  If  in  that  case  Banta  had 
held  the  oldest  mortgage,  and  had  cancelled  it  under  a  misap- 
prehension of  facts,  so  as  to  let  in  the  judgment,  it  is  very  pos- 
sible the  decision  would  have  been  different. 

A  similar  decision  was  made  in  the  case  of  ChMrwoodv. 
Admr^s  of  Eldridge^  (1  Green's  Ch,  Rep.  145.)  That  was  ft 
cftse  in  which  Garwood,  having  purchased  real  estate  subject 
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to  two  mortgages  and  a  judgment,  applied  the  whole  of  the 
purchase  money  to  the  pajrment  of  the  mortgages,  and  caused 
them  to  be  cancelled  of  record.  The  property  was  then  sold 
under  the  judgment,  which  was  younger  than  the  mortgages. 
Garwood  then  filed  his  bill  for  relief  against  the  judgment  and 
sale  under  it ;  setting  forth  that  he  was  ignorant  of  the  exist- 
ence of  the  judgment,  and  claiming  the  interposition  of  the 
court,  upon  the  ground  of  a  mistake  of  facts,  and  upoa  the 
ground  that  a  court  of  equity  should  revive  the  mortgages  for 
his  benefit.  The  chancellor  of  New  Jersey  denied  the  prayer 
of  the  bill,  for  the  reason  that  the  mistake,  if  any,  was  merely 
of  law  ;  and  that  the  cases  in  which  the  court  keep  aUve  a  dis- 
charged mortgage,  are  those  where  the  mortgage  is  discharged 
by  a  third  person,  smd  not  where  it  is  taken  up  by  the  obligor 
himself. 

The  rule  was  certainly  applied  in  that  case  more  rigidly  than 
is  usually  done  in  the  Enghsh  courts.  Indeed,  it  is  difficult  to 
discover  how  the  question  turned  upon  a  mistake  in  law.  It 
could  hardly  be  pretended  that  Garwood  was  ignorant  of  the 
legal  effect  of  cancelling  the  mortgages.  It  is  evident  that  the 
mistake  was  one  offcu^t ;  that  he  was  ignorant  of  the  existence 
of  the  judgment.  If  so,  he  was  entitled  to  relief,  according  to 
the  Enghsh  decisions. 

Thus  in  Pusey  v.  Desbouvrie,  (3  P.  Wms.  316,)  Lord  Chan- 
cellor Talbot  set  aside  a  release  of  her  orphanage  share  executed 
by  a  daughter  of  a  freeman  of  London.  Her  father  had  left 
her  a  legacy  of  £10,000 :  and  she  was  informed  by  her  brother 
that  she  was  entitled  to  her  election  ;  to  take  an  account  of  her 
father's  personal  estate  and  claim  her  orphanage  share,  or  to 
take  the  legacy.  She  chose  the  latter.  Relief  was  granted : 
the  court  presuming  that  she  was  ignorant  of  the  fact  that  she 
had  a  right  to  have  the  account  taken,  and  the  amount  of  her 
orphanage  part  ascertained,  before  she  made  her  election. 

The  principle  upon  which  courts  of  equity  proceed  cannot, 
perhaps,  be  better  illustrated,  than  by  a  reference  to  a  class  of 
cases  in  which  a  joint  obligation  has  been  set  up  against  the 
representatives  of  a  deceased  obligor,  who  were  discharged  at 
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law.  {Simpson  v.  Vatighan,2  Atk.  31.  Bishop  v.  Church, 
2  Ves,  100.  UnderhUl  v.  Howard,  10  Id.  209.  Thomas  v. 
Prazer,  3  /^  399.  Hunt  v.  Rousmanier,  8  W^ca/.  174. 
Siori/'s  Com,  on  Eq.  §  162,  n.  1.)  In  these  cases  no  mistake 
was  expressly  established.  In  the  language  of  Judge  Story, 
the  mistake  is  "  implied  from  the  nature  of  the  transaction." 
Lord  Eldon  says,  "  the  court  has  inferred,  from  the  nature  of 
the  condition,  and  the  transaction,  that  it  was  made  joint  by 
mistake.  That  is,  the  instrument  is  not  what  the  parties  in- 
tended in  fact.  They  intended  a  joint  and  several  obUgationj 
the  scrivener  has,  by  mistake,  prepared  a  joint  obligation."  It 
will  be  perceived  that  the  mistake  is  always  inferred.  No  ac- 
tual proof  is  necessary.  All  that  is  required  is  to  establish  an 
antecedent  equity,  by  showing  that  the  deceased  obligor  received 
a  benefit  from  the  obligation.  Thus,  if  a  joint  obligation  be 
given  for  a  loan  of  money,  and  one  of  the  obligors  die,  by  which 
the  legal  obligation  is  discharged,  the  court  will  presume  a 
mistake  in  drawing  the  bond,  and  set  it  up  as  a  several 
bond  against  the  representatives;  provided  it  appears  that 
the  deceased  obligor  received  a  portion  of  the  money,  but  not 
otherwise. 

The  principle  deduced  from  the  numerous  authorities  on  this 
subject  is  this :  Where  an  antecedent  equity  is  clearly  estab- 
lished in  favor  of  the  party  seeking  relief,  and  the  legal  right 
has  been  extinguished  under  circumstances  which  will  author- 
ize an  inference  of  a  mistake  in  fact,  a  court  of  equity  will  pre- 
sume such  mistake,  and  enforce  the  equitable  claim,  to  prevent 
manifest  injustice  and  hardship. 

Now,  in  applying  this  doctrine  to  the  case  before  us,  we  find, 
in  the  first  place,  a  strong  antecedent  equity  in  favor  of  the 
plaintiff,  in  the  fact  that  the  sum  of  $4500  was  the  proper  debt 
of  the  intestate,  and  was  secured  by  his  mortgage  upon  the 
premises  in  question.  That  mortgage  was  cancelled  without 
payment  of  the  debt,  or  any  other  consideration,  except  the  new 
bond  and  mortgage  given  by  the  heir.  The  circumstances 
will  authorize  the  inference  that  this  was  done  under  a  mistake 
of  fact  as  to  the  existence  or  amount  of  the  intestate's  debts, 
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and  as  to  the  insufficiency  of  the  personal  assets  to  satisfy  them. 
The  plaintiff  therefore  comes  within  the  rule  entitling  him  to 
the  aid  of  this  court.  • 

The  decree  which  is  to  be  entered  must  provide  for  a  contin- 
uance of  the  injunction  and  for  the  sale  of  the  mortgaged  prem- 
ises, and  for  the  distribution  of  the  proceeds  of  the  sale,  as 
follows :  I.  The  amount  which  would  have  been  due  on  the 
first  mortgage  is  to  be  first  paid.  2.  The  amount  of  debts  of 
the  estate  of  Nicholas  Tanner,  as  ascertained  by  the  surrogate, 
with  interest,  is  to  be  next  paid.  3.  The  costs  of  all  the  parties 
must  he  next  paid ;  rateably  in  case  of  a  deficiency.  4.  The 
judgment  of  Taber  is  next  to  be  paid.  5.  Then  an  amount  is 
to  be  applied  towards  the  balance  due  on  the  mortgage  given 
by  Joseph  D.  Tanner,  sufficient  to  satisfy  the  same.  6.  The 
residue,  if  any,  to  be  paid  to  Joseph  D.  Tanner. 


Same  Term.     Before  the  same  Justice. 
Butler  vs.  Cunningham  and  others. 

Nature  and  office  of  an  original  bill. 

What  18  a  supplemental  bill. 

An  original  bill  in  the  nature  of  a  a applemental  bill  embraces,  in  some  degree,  the 
qualities  of  both  an  original  bill  and  a  supplemental  bill. 

The  foundation  of  a  bill  of  that  description  is  an  event  occurring  after  the  com- 
mencement of  a  suit  in  a  court  of  equity,  which  event  is  of  such  a  nature  that  the 
suit  cannot  be  continued,  as  to  all  the  parties,  by  a  mere  supplemental  bill ;  and 
therefore,  in  regard  to  those  parties,  it  partakes  of  the  character  of  an  original  bill. 

If  the  event  determines  the  interest  of  one  of  several  defendants,  and  his  interest 
becomes  vested  in  another,  by  title  not  derived  from  the  former,  the  present  owner 
of  the  interest  must  be  brought  in  by  an  original  bill  in  the  nature  of  a  supple- 
mental bill. 

So  also,  in  case  one  of  several  plaintiffs  is  deprived  of  his  interest  in  the  suit,  the 
defect  may  be  supplied  by  such  a  bill ;  which  is  an  original  bill  as  to  the  new  par- 
ties and  new  interests,  but  supplemental  as  to  the  old  parties  and  the  old  interests. 

And  if  a  sole  plaintiff  assigns  his  whole  interest,  or  is  deprived  of  it,  subsequent  to 
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the  commencement  of  the  suit,  as  in  case  of  bankraptey,  the  plaintiff  being  no 
longer  able  to  proceed,  for  want  of  interest,  his  assignees  can  only  obtain  the  ben- 
efit of  the  proceedings  by  a  bill  of  this  kind. 
But  a  person  whBse  claim  is  not  founded  upon  an  event  happening  since  the  filing 
of  the  original  bill,  but  upon  an  assignment  made  to  him  by  the  plainAff,  prior 
thereto,  has  no  right  to  file  an  original  bill  in  the  nature  of  a  supplemental  bill. 

In  EauiTY.  In  October,  1837,  Stephen  Germond  Mott  filed 
a  bill  in  chancery  against  Walter  Cunningham,  to  obtain  the 
specific  performance  of  a  contract  to  exchange  lands,  made  in 
April,  1837,  and  to  be  performed  on  or  before  the  first  day  of 
May,  1837.  Cunningham  put  in  his  answer  in  February,  1838, 
and  in  December,  1840,  a  decree  was  made  by  the  assistant 
vice  chancellor,  directing  a  reference  to  a  master  to  ascertain 
the  title  of  the  complainant,  &c.  -  On  the  20th  of  May,  1841,  the 
master  made  his  report,  which  was  confirmed  in  October,  1841. 
In  October,  1842,  Mott  filed  a  supplemental  bill  against  Cun- 
ningham and  wife  and  Alexander  Forbus ;  it  appearing  from 
Cunningham's  answer  that  he  had  conveyed  the  lands  to  For- 
bus. In  January,  1843,  Forbus  filed  an  answer  to  the  supple- 
mental bill.  On  the  11th  July,  1843,  a  motion  was  made  by 
the  complainant  to  refer  the  cause  to  the  assistant  vice  chancel- 
lor ;  which  was  denied  by  the  chancellor,  on  the  ground  that  it 
appeared  that  Mott  had  been  declared  a  bankrupt,  and  his  as- 
signee was  not  a  party  to  the  suit.  Subsequently  Ammi  T. 
Butler,  the  present  plaintiff,  filed  his  bill  in  this  cause,  setting 
forth  the  above  facts,  and  stating  that  on  the  4th  of  May,  1837, 
Mott  assigned  all  his  estate  to  him  in  trust  for  the  payment  of  his 
debts.  This  bill  further  states  that  Mott  has  been  discharged 
under  the  bankrupt  act ;  and  that  the  plaintiff  '^  is  advised  that 
the  proceedings  upon  the  said  original  bill  and  the  said  supple- 
mental bill  have  been  in  such  form,  and  your  orator's  title  has 
been  acquired  in  such  a  mode,  that  your  orator  can  only 
have  relief  in  the  premises  by  filimg  this  your  orator's  original 
bill  m  the  nature  of  a  supplemented  billy  and  by  means  thereof 
praying  for  and  claiming  the  benefit  of  said  previous  proceed- 
ings, and  said  original  and  supplemental  bill  and  decree  thereon." 

The  bill  requires  an  answer  to  all  the  matters  and  things 
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^  hereinbefore  stated  and  charged,"  and  to  all  the  matters  and 
things  '<  herein  mentioned  to  have  been  stated  and  set  forth  in 
said  original  and  supplemental  bill,  and  that  your  orator  may 
have  the  full  benefit  of  the  proceedings  had  under  the  said  ori- 
ginal and  supplemental  bill,  and  of  the  said  decree,"  &c, ;  and 
prays  that  the  defendants  may  be  required  to  convey,  &c.  and 
to  pay  the  costs  of  this  suit  "  and  of  the  previous  proceedings 
had  upon  the  said  original  and  supplemental  bill." 
The  defendants  demurred  to  the  bill. 

D,  Marvin,  for  the  plaintiff. 

C.  J.  RuggUs  4*  Lt,  Maison,  for  the  defendants. 

Barculo,  J.  The  case  turns  upon  a  question  of  pleading. 
It  is  contended  on  the  part  of  the  plaintiff  that  the  bill  presents 
a  proper  case  for  "  an  original  bill  in  the  nature  of  a  supple- 
mental bill."  This  the  defendants  deny.  It  is  for  the  court  to 
resolve  the  question.  What  then  is  the  proper  office  of  an 
original  bill  in  the  nature  of  a  supplemental  bill  ? 

An  original  bill  is  defined  to  be  one  which  relates  to  some 
matter  not  before  litigated  in  the  court,  by  the  same  persons, 
and  standing  in  the  same  interests.  {Story^s  Eq.  PL  i  16. 
Mitf.  Eq.  PI  61.    1  Barb,  Ch.  Pr.  34.) 

A  supplemental  bill,  properly  so  called,  is  a  bill  filed  for  the 
purpose  of  supplying  a  defect,  which  has  arisen  in  the  progress 
of  the  suit,  by  the  happening  of  some  event  subsequent  to  the 
filing  of  the  original  bill ;  and  is  in  continuation  of  the  original 
suit.  {Lub^s  Eq.  PL  136.  1  Paige,  291.  Story's  Eq.  PI. 
J  332.) 

An  original  bill  in  the  nature  of  a  supplemental  bill  embraces, 
in  some  degree,  the  qualities  of  both  an  original  bill  and  a  sup- 
plemental bill.  The  foundation  of  a  bill  of  this  description  is 
an  event  oc(^rMiig  after  the  commencement  of  a  suit  in  a  court 
of  equity,  which  event  is  of  such  a  nature  that  the  suit  cannot 
be  continued,  as  to  all  the  parties,  by  a  mere  supplemental  bill ; 
and  therefore  in  regard  to  those  parties,  it  partakes  of  the  char- 


gg  CASES  IN  LAW  AND  EQUITY  [Sbpt.  13 


Butler  V,  Cimningham. 


acter  of  an  original  bill.  If  the  event  detemiines  th^interest 
of  one  of  several  defendants,  and  his  interest  becomes  vested  in 
another,  by  title  not  derived  from  the  former — as  in  the  case  of 
the  determination  of  an  estate  for  life,  and  the  vesting  of  a 
subsequent  remainder — the  remainderman  must  be  brought  in 
by  an  original  bill  in  the  nature  of  a  supplemental  bill ;  for,  as 
to  him  it  is  an  original  bill,  but,  as  to  the  other  defendants,  it 
is  supplemental.  So  also,  in  case  one  of  several  plaintiffs  is 
deprived  of  his  interest  in  the  suit,  the  defect  may  be  supplied 
by  such  a  bill,  which  is  an  original  bill,  as  to  the  new  parties 
and  new  interests,  but  supplemental  as  to  the  old  parties  and 
old  interests.  And  if  a  sole  plaintiff  assigns  his  whole  in- 
terest, or  is  deprived  of  it,  subsequent  to  the  commencement  of 
the  suit ;  as  in  case  of  bankruptcy,  the  plaintiff  being  no  longer 
able  to  proceed  for  want  of  interest,  his  assignees  can  only  ob- 
tain the  benefit  of  the  proceedings  by  a  bill  of  this  kind. 

But  in  the  case  under  consideration  the  plaintiff's  claim  is 
not  founded  upon  an  event  happening  since  the  filing  of  the 
original  bill.  He  claims  by  virtue  of  the  assignment  made  to 
him  on  the  4th  of  May,  1837,  several  months  before  the  com- 
mencement of  the  original  suit  by  Mott  He  does  not  claim 
to  be  the  assignee  in  bankruptcy ;  nor  that  that  assignment 
gave  him  any  rights  or  interests.  He  sets  forth  the  bankruptcy 
of  Mott  merely  as  a  reason  why  Mott  cannot  further  proceed 
in  the  cause.  This  is  undoubtedly  a  good  reason  for  arresting 
Mott's  proceedings ;  but  is  by  no  means  a  reason  for  authori- 
zing the  present  plaintiff  to  come  in  and  continue  those  pro- 
ceedings, under  a  title  obtained  prior  to  the  commencement  of 
the  original  cause.  There  is  nothing  found  in  the  books  to 
justify  such  a  practice;  nor  is  there  any  sound  principle  of 
equity  pleading  which  will  permit  it. 

The  demurrer  must  therefore  be  allowed,  and  the  bill  be 
dismissed  with  costs  ;  without  prejudice  to  the  plaintiff's  right 
to  file  an  original  bill. 
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Hudson,  executor,  &c.  vs.  Reeve. 

An  assignee  of  a  specialty  cannot  maintain  an  action  upon  it,  at  law,  in  his  own 
name,  without  an  express  promise  of  payment  to  him,  by  the  original  debtor. 

The  delivery  of  a  bond  to  a  legatee  by  the  executor,  in  pursuance  of  a  specific  be- 
quest thereof  contained  in  the  will,  vests  the  property  in  such  bond  in  the  legatee, 
subject  only  to  contribution  in  case  of  a  deficiency  in  the  assets,  for  the  payment 
of  the  debts  of  the  testator. 

Where  a  legatee  in  a  will  is  appointed  executrix  thereof,  she  may,  in  her  character 
of  executrix,  assent  to  the  legacy  to  herself,  and  such  assent  will  vest  the  title  to 
the  legacy  in  her. 

If  a  creditor  is  unable  to  recover,  in  an  action  at  law,  a  debt  due  to  him,  in  conse- 
quence of  some  technical  rule  of  law,  he  may  resort  to  a  court  of  equity.  Accoxd- 
ingly,  where  the  executor  of  a  penion  to  whom  a  bond  is  given  by  the  will  of  the 
obligee,  cannot  sue  thereon,  at  law,  because  the  obligor  is  himself  the  administra- 
tor of  the  obligee,  he  may  file  a  bill  in  equity  against  the  obligor,  to  compel  the 
payment  of  such  bond  by  him. 

In  Equity.  The  bill  set  forth  that  the  defendant  being 
the  son  of  the  testatrix,  on  the  first  of  November,  1824,  executed 
a  bond  to  one  Joanna  S.  Reeve,  daughter  of  the  complainant's  , 

testatrix,  Nancy  Reeve,  conditioned  for  the  pa3anent  of  $1000 
in  one  year  from  that  date.  That  he  paid  to  her  the  interest 
on  such  bond  up  to  the  1st  of  November,  1828.  That  on  the 
9th  of  June,  1829,  Joanna  S.  Reeve  made  her  will,  and  thereby 
bequeathed  the  bond  specifically  to  Nancy  Reeve,  whom  she 
constituted  sole  executrix  of  such  will,  and  that  Joanna  died 
previous  to  the  1st  of  December,  1829.  That  at  the  time  of 
her  death  the  principal  sum  of  $1000,  with  interest  firom  the 
Ist  of  November,  1828,  was  due  on  the  bond.  That  Nancy 
Reeve  proved  the  will  and  took  upon  herself  the  administration 
thereof.  That  she  paid  all  the  debts,  and  fully  administered 
the  estate  of  the  deceased,  except  collecting  the  amount  due  on 
the  bond.  That  she  thereupon  became  entitled  to  such  bond  as 
her  sole  property,  and  held  it  accordingly.  That  the  defendant 
paid  the  interest  thereon  up  to  the  1st  of  November,  1840,  and 
that  the  principal  and  the  interest  from  that  date  were  still  due. 
That  Nancy  Reeve,  on  the  15th  of  January,  1832,  made  her 
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will,  of  which  she  coustituted  the  complainant  sole  executor. 
That  she  died  in  the  month  of  November,  1844,  and  that  on 
the  10th  day  of  January  following  the  plaintifi*  proved  the  will, 
and  took  upon  himself  its  execution.  That  he  found  the  bond 
among,  and  a  part  of,  the  assets  of  her  estate.  That  the  defen- 
dant refused  to  pay  the  bond.  That  the  plaintiff,  in  order  to 
enable  him  to  recover  the  amount  due  on  the  bond  at  law,  on 
the  13th  of  January,  1847,  presented  a  petition  to  the  surrogate 
of  Orange  county,  praying  that  he  might  be  appointed  admin- 
istrator of  the  estate  of  the  said  Joanna  S.  Reeve,  deceased, 
with  her  will  annexed.  That  notice  of  such  application  was 
served  upon  the  defendant  as  next  of  kin,  who  thereupon,  on 
the  23d  of  the  same  month,  also  presented  a  petition  to  the 
surrogate  to  be  himself  appointed  such  administrator.  That 
the  defendant  being  entitled  to  such  letters  of  administration, 
the  surr<^ate  granted  them  to  him  on  the  26th  of  January, 
1847.  The  plaintiff  averred  that  the  defendant,  at  the  time, 
knew  that  the  debts  of  Joanna  S.  Reeve  had  all  been  paid,  and 
that  all  her  estate,  except  the  bond,  had  been  fully  administer- 
ed ;  and  that  he  took  out  such  letters  only  with  a  view  to  pre- 
vent the  plaintiff  from  recovering  the  amount  due  on  the  bond,  at 
law.  That  the  plaintiff  could  not  in  fact  maintain  a  suit  at  law 
against  the  defendant  on  such  bond,  and  therefore  prayed  that  the 
defendant  might  be  decreed  to  pay  him  the  amount  due  thereon. 
The  defendant,  by  his  answer,  admitted  the  material  facts  set 
forth  in  the  bill,  but  he  alleged  his  ignorance  as  to  whether 
Nancy  Reeve  collected  all  the  debts  due  to  Joanna  S.  Reeve, 
or  paid  all  the  debts  owing  by  her ;  and  he  stated  that  he  had 
been  informed  and  believed  that  her  estate  was  not  fully  ad- 
ministered. He  denied  that  the  bond  was  the  property  of  Nancy 
Reeve,  but  he  admitted  that  he  paid  her  interest.  He  alleged, 
however,  that  it  was  in  her  character  of  executrix.  He  denied 
the  plaintiff's  right  to  collect  the  moneys  due  on  the  bond  as 
executrix  of  Nancy  Reeve,  and  said  that  he  refused  to  pay  it  to 
her,  as  he  thought  it  unsafe  for  him  to  do  so.  He  admitted  that 
he  took  out  letters  of  administration  upon  the  estate  of  Joanna 
S.  Reeve,  but  denied  that  it  was  for  the  purpose  of  obstructing 
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the  plaintiff  in  the  recovery  of  the  money  due  on  the  bond  at  law. 
And  he  insisted  that  the  plamtiff  had  a  full  remedy  at  law,  and 
therefore  denied  his  right  to  a  decree  for  the  amount  due,  in  a 
court  of  equity. 

J.  W,  Brouni,  for  the  plaintiff. 

/  J3.  Booth,  for  the  defendant. 

Strong,  J.  It  is  settled  that  an  assignee  of  a  specialty  can- 
not maintain  an  action  upon  it  at  law  in  his  own  name,  with- 
out an  express  promise  of  payment  to  him  by  the  original 
debtor.  {Dubois  v.  Doubleday,  9  Wend.  217.)  In  this  case, 
no  such  express  promise  was  proved,  or  alleged.  On  the  con- 
trary, the  defendant  avers  in  his  answer,  that  the  payments 
made  by  him  to  Nancy  Reeve  were  made  to  her  in  her  cHarac- 
ter  as  executrix  of  the  obligee ;  and  he  denies  that  the  bond 
was  her  individual  property. 

That  the  bond  had  become  the  individual  property  of  Nancy 
Reeve,  there  can  be  no  doubt  {Kirby  v.  Potter,  4  Ves.  748.) 
If  she  had  not  been  the  executrix  of  the  obligee,  the  delivery 
of  the  bond  to  her,  by  an  executor,  in  pursuance  of  the  specific 
bequest  contained  in  the  will,  would  have  vested  the  property 
in  her,  subject  only  to  contribution  in  case  there  should  be  a 
deficiency  in  the  assets  for  the  payment  of  the  debts  of  the  de- 
ceased. As  executrix  she  could  undoubtedly  assent  to  the  leg- 
acy ;  and  that  would  equally  vest  the  title  to  the  bond  in  her. 
The  endorsements  upon  the  bond  given  in  evidence  would  seem 
to  indicate  that  she  was  aware  of  the  distinction  between  hold- 
ing the  bond  in  her  own  right  and  as  executrix.  She  subscribed 
the  first  receipt  for  interest,  after  the  death  of  Joanna  S.  Reeve, 
as  executrix :  the  subsequent  receipts  are  subscribed  by  writing 
her  name,  without  any  addition.  At  the  time  prescribed  by  the 
statutes  for  the  payment  of  legacies,  in  cases  where  no  specific 
directions  are  given  in  the  will,  if  not  before,  the  legatee  had  a 
right  to  the  possession  and  enjoyment  of  the  property  given 
her ;  and  there  is  nothing  to  show  that  she  did  not  intend  to 
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exercise  the  right  The  death  of  Nancy  Reeve  happened  after 
the  revised  statutes  took  effect,  and  therefore  her  executor 
could  not  interfere  in  the  administration  of  the  estate  of  Joanna 
S.  Reeve ;  nor  could  he  conduct  a  suit  at  law  as  her  represent- 
ative. If  it  became  necessary  for  him  to  institute  such  a  suit 
for  the  recovery  of  money  to  which,  as  executor  of  Nancy  Reeve, 
he  was  equitably  entitled,  on  a  specialty  given  to  her,  he  could 
do  so  only  by  taking  out  letters  of  administration  with  the  will 
annexed.  He  attempted  to  do  so,  and  evidently  with  the  sole 
view  to  enable  him  to  recover  the  money  due  on  the  bond. 
The  defendant  interposed,  and  took  out  such  letters  himself 
He  avers  in  his  answer,  (which,  however,  is  not  verified  by  his 
oath,)  that  he  did  not  intend  to  obstruct  the  plaintiff  in  the  re- 
covery of  the  amount  due  on  the  bond  at  law.  That  was  not 
his  object  But  he  does  not  state  what  other  object  he  had  in 
view  ;  and  it  is  difficult  to  conceive  of  any  other.  Joanna  S. 
Reeve  had  been  dead  seventeen  years.  The  plaintiff  avers  that 
the  debts  had  all  been  paid,  and  the  defendant  admits  that  he 
does  not  know  of  any  debt  existing  at  the  time  of  putting  in  his 
answer.  The  defendant,  it  is  true,  avers  that  her  estate  had 
not  been  fully  administered  :  but  he  does  not  state  in  what  par- 
ticular ;  and  it  is  evident  that  in  this,  he  refers  to  the  bond  in 
question,  alone.  Had  he  in  fact  supposed  that  the  estate  of  Jo- 
anna S.  Reeve  had  not  been  substantially  settled,  and  had  he 
been  anxious  that  it  should  be,  he  would  not  have  deferred  taking 
out  letters  of  administration  from  the  time  of  the  death  of  her 
executrix,  in  November,  1844,  until  January,  1847. 

It  was  not  denied,  on  the  argument,  but  that  if  the  real  cred- 
itor is  unable  to  recover  a  debt  at  law,  in  consequence  of  some 
technical  rule,  a  resort  may  be  had  to  a  court  of  equity.  That 
principle  is  too  well  settled  to  be  disputed.  {Story^s  Eq,  PL 
374,  §  473.)  In  this  case  the  plaintiff  cannot  maintain  a  suit  at 
law  in  his  own  name,  as  has  already  been  shown.  Nor  can  he 
use  the  name  of  the  present  legal  representative  of  the  obligee; 
as  such  representative  is  himself  the  debtor.  He  cannot  there- 
fore maintain  a  suit  at  law. 

It  was  suggested  on  the  argument  that  the  plaintiff  might 
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have  an  effectual  remedy  in  the  surrogate's  court.  That  the 
defendant  might  be  summoned  before  that  tribunal  to  account 
and  pay  over  what  might  be  found  to  be  due.  But  to  account 
for  what  ?  For  the  assets  of  the  testatrix  left  unadministered 
at  the  time  of  his  appointment.  Now  such  assets,  so  far  as 
they  related  to  the  bond  in  question,  had  been  administered 
long  before.  The  executrix  of  the  obligee  was  not,  ex  officio, 
bound  to  collect  the  amount  of  a  bond  specifically  bequeathed. 
The  duty  to  do  so,  if  it  had  ever  existed,  ceased  the  moment 
that  the  bond  was  delivered  to,  and  accepted  by,  her  as  legatee. 
All  that  could  be  required  of  the  legal  representative  appointed 
after  that,  would  have  been  a  permission  from  him  to  use  his 
name  as  plaintiff  in  a  suit  at  law.  But  he  would  have  no  more 
to  do  with  the  suit,  nor  with  the  money  when  recovered,  than 
the  ordinary  assignor  of  any  specialty.  The  surrogate  could 
not,  therefore,  have  called  the  defendant  to  an  account  for  the 
bond  in  question ;  nor  would  his  sureties  have  been  responsible 
for  the  payment  of  the  amount  due  on  it. 

But  if  it  had  been  otherwise,  if  the  defendant  could  be  called 
upon  by  the  surrogate  to  account  for  the  moneys  due  on  the 
bond,  would  that  afford  to  the  plaintiff  a  direct,  certain,  and  ad- 
equate remedy,  such  as  is  requisite  to  oust  this  court  of  jurisdic- 
tion ?  The  defendant  is  the  debtor  from  whom  all  the  funds 
would  have  to  be  collected  before  the  debt  could  be  paid.  Be- 
fore paying  the  debt,  he  would  deduct  all  the  expenses  of 
administration,  including  his  own  per  centage,  and  he  would 
also  be  entitled  to  a  delay  of  eighteen  months  before  he  could 
be  called  upon  to  account  at  all.  Some  of  these  difficulties,  it 
is  true,  might  exist  in  the  settlement  of  any  estate,  and  would 
not  ordinarily  justify  a  resort  to  a  court  of  equity.  It  is  neces- 
sary that  the  estates  of  deceased  persons  should  be  settled  by 
executors  or  administrators,  and  the  law  justifies  a  delay  which 
it  compels.  But  so  far  as  it  relates  to  the  action  of  the  defen- 
dant in  this  case,  there  was  no  necessity  for  the  interposition. 
The  estate  of  Joanna  S.  Reeve  had  been  fully  settled.  The 
difficulties  have  been  thrown  in  the  way  of  the  plaintiff's  recov- 
ery at  law,  without  the  slightest  exigency.     To  allow  the  de- 
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fendant  thus  to  postpone  the  pa3rmeQt  of  his  own  debt,  to 
embarrass  the  plaintiff  in  its  recovery,  and  to  retain  for  his  own 
use  a  part  of  it  which  properly  belongs  to  others,  in  the  shape 
of  commissions  to  himself,  would  be  inequitable ;  and  I  am 
satisfied  that  this  court  can,  and  ought  to,  afford  the  requisite 
remedy.(a) 

The  defendant  must  pay  the  amount  due  with  costs ;  and  a 
decree  must  be  entered  accordingly. 

{a.)  It  18  provided  by  sUtate,  (Z-aics  of  1835,  ck.  197,  ^  R.  S.  ^  ed.  446, «  5,) 
that  the  assignee  for  a  valuable  consideration  of  any  bond,  note,  or  other  choec  in 
action,  may  sne  thereon,  and  recover  in  his  own  name,  in  case  the  assignor  is  dead, 
and  no  executor  or  administrator  has  been  appointed  upon  his  estate,  or  if  such  ex- 
ecutor or  administrator  ha£  no  mterest  in  the  thing  assigned,  or  refuses  to  prosecute 
for  the  same.  The  above  case  does  not  come  within  this  section ;  for  an  adminis- 
trator had  been  appointed  upon  the  estate  of  the  assignee,  and  sach  administrator 
had  an  interest  in  the  thing  assigned ;  and  he  did  not  refuse  to  prosecute  for  the  same, 
but  be  eo%dd  not  prosecute ;  for  he  could  not  sue  himself.  Had  there  been  no  ad- 
ministrator appointed  upon  the  estate  of  the  obligee  in  the  bond,  the  plaintiff  could 
have  sued  upon  the  bond  at  law,  under  this  section  of  the  statute,  in  his  own  name, 
as  assignee  by  operation  of  law. 


Same  Term.     Before  the  same  JjiStice, 

Tucker  and  wife  vs.  Ball  and  others. 

Where  a  testator  devised  his  real  and  personal  estate  to  his  wife  for  hfe,  or  during 
her  widowhood,  and  directed  his  executors,  after  her  decease,  or  marriage,  to  sell 
his  real  estate,  the  avails  of  which  he  gave  and  bequeathed  as  follows :  one  half 
thereof  to  be  equally  divided  amongst  the  children  of  J.  and  P.  T.,  and  the  other 
half  between  J.  R.,  A.  R.  and  J.  R. ;  and  A.  R.  died  previous  to  the  death  or 
mantage  of  the  widow,  and  before  the  sale  of  the  real  estate ;  Held  that  his  share 
of  the  avails  of  the  real  estate  became  vested  in  him  immediately  upon  the  death  of 
the  testator,  although  not  payable  until  after  the  sale.  And  that  upon  the  death 
of  A.  R.  unmarried  and  intestate,  such  share  did  not  belong  to  the  heira  of  the 
testator,  as  a  lapsed  legacy,  but  to  the  representatives  of  A.  R. 

liqgades  payable  at  a  ftitqra  day  are  vested,  or  oontingeat,  aooordiiig  to  the  inteotioii 
of  the  testator. 
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Id  many  oaaea,  woida  of  doubtful  import  id  a  will  have  acquired  a  meaDing  by  legal 
iDterpretatioD.  When  that  has  been  uniform,  it  becomes  a  rule  of  law ;  and  it 
should  govern  all  cases  in  which  it  is  applicable,  although  it  may  be  against  the 
apparent  intention  of  the  testator.  For  it  is  better  that  the  wishes  of  an  individual 
should  be  defeated,  in  a  particular  instance,  than  that  a  rule  of  law  established  for 
the  general  good,  should  be  varied  in  its  application. 

As  a  general  rule,  it  is  fair  to  presume  that  a  testator  intends  to  give  something,  abso- 
lutely, to  the  persons  named  as  legatees. 

That  inference  should  be  conclusive,  unless  a  condition  is  clearly  annexed  to  the 
giA,  or  can  be  plainly  inferred. 

Courts  of  justice  generally  lean  that  way,  from  a  disposition  to  cany  into  effect  the 
will  of  the  testator. 

Where  the  words  in  a  will,  denoting  a  gifl,  are  in  the  present  tense,  but  the  direction 
tor  the  payment  is  in  the  future,  the  fair  import  of  the  language  is  that  there  is  a 
present  gift,  of  moneys,  to  be  paid  thereafter. 

A  direction  for  a  division  of  an  estate  among  several  persons,  by  the  executors,  is 
equivalent  to  a  direction  for  the  payment,  to  the  legatees,  of  their  respective  shares. 

In  such  cases  the  interest  is  vested,  and  transmissible. 

The  rule  that  a  testator  is  to  be  deemed  to  have  intended  that  the  same  words,  used 
in  different  parts  of  his  will,  should  convey  the  same  interests,  is  a  sound  one ;  and 
wills  should  be  construed  accordingly. 

Where  a  testator  directs  that  his  executors  shall  sell  his  lands  immediately  after 
his  decease,  and  pay  the  interest  of  the  avails  to  his  widow  until  her  marriage,  or 
death,  and  then  divide  the  avails  between  certain  legatees,  the  bequests  to  siich 
legatees  will  vest  immediately. 

And  the  fact  that  the  use  of  the  laud  is  devised  to  the  widow  of  the  testator,  and  the 
sale  postponed  to  the  time  of  her  death,  or  marriage,  will  not  make  any  substantial 
difference  in  the  rights  of  the  legatee.  Nor  will  the  circumstance  that  the  legacy 
is  to  be  raised  by  a  future  sale  of  real  estate,  vary  the  construction  of  the  will ; 
where  the  sale  is  postponed  on  account  of  the  estate  for  lire  in  the  widow,  and  not 
with  reference  to  the  circumstances  of  the  l^tee. 

In  EauiTY.  Jacob  Lewis,  of  Munroe  in  the  county  of  Or- 
ange, by  his  will  dated  on  the  23d  day  of  July,  1820,  amongst 
other  things,  devised  and  bequeathed  as  follows :  "  I  give  and 
bequeath  to  my  wife  Eunice  Lewis  all  my  real  and  personal 
estate,  except  such  of  my  personal  estate  as  is  hereinafter  other- 
wise bequeathed,  whether  it  consist  of  lands  and  tenements, 
goods  and  chattels,  or  moneys  due  to  me  on  bonds,  notes  or 
otherwise,  for  her  own  use  and  benefit  so  long  as  she  remains 
my  widow,  or  during  her  natural  life."  And  after  giving  a 
legacy  of  five  dollars  to  his  daughter  Polly  Tucker,  to  be  paid 
when  she  should  call  for  it,  and  another  of  $100  to  his  grand- 
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daughter  Mary  Tucker,  to  be  paid  when  she  should  arrive  at 
the  age  of  twenty-one  years,  in  money,  the  will  proceeds  as  fol- 
lows :  "  4th.  It  is  my  will  that  after  the  decease  or  marriage  of 
my  widow  Eunice  Lewis,  that  my  executors  should  sell,  and  I 
hereby  authorize  them  to  sell,  all  my  real  estate  to  the  best  ad- 
vantage, the  avails  of  which  I  give  and  bequeath  in  the  follow- 
ing manner,  viz.  one  half  of  the  money  arising  fi'om  the  sale  of 
my  lands  to  be  equally  divided  by  my  executors  amongst  the 
children  of  Joshua  and  Polly  Tucker ;  the  other  half  of  such 
moneys  to  be  equally  divided  by  my  executors  between  John 
Rednor,  James  Rednor  and  Abraham  Rednor.  5th.  I  give  and 
bequeath  unto  Jacob  L.  Rednor,  son  of  Peter  Rednor,  the  sum 
of  fifty  dollars,  to  be  paid  to  him  by  my  executors  whenever  he 
shall  arrive  at  the  age  of  twenty-one  years."  And  he  appointed 
his  wife  Eunice  Lewis  executrix,  and  James  Ball  and  Joseph 
R.  Andrews  executors. 

The  testator  died  on  the  1st  of  August,  1820.  The  execu- 
trix and  executors  soon  afterw^ards  proved  the  will.  Polly 
Tucker,  named  in  the  will,  was  the  only  legitimate  child  and 
heir  at  law  of  the  decedent.  John  Rednor,  James  Rednor  and 
Abraham  Rednor  were  his  illegitimate  children  by  one  Catha- 
rine Rednor.  Abraham  Rednor  died  on  the  12th  of  May,  1829, 
intestate,  and  never  having  had  any  children  or  been  married, 
leaving  him  surviving  his  mother,  the  said  Catharine  Rednor, 
and  her  natural  children  the  said  John  Rednor  and  James  Red- 
nor, and  also  Daniel  Rednor,  Peter  Rednor  and  Abigail  Comp- 
ton,  wife  of  Stephen  Compton. 

Eunice  Lewis,  the  testator^s  widow,  never  married  again,  and 
died  in  May,  1845.  On  the  2d  of  April,  1846,  the  other  execu- 
tors sold  and  conveyed  the  real  estate  of  the  testator  for  $5328. 
They  paid  the  one  half  of  the  net  avails  to  the  children  of 
Joshua  and  Polly  Tucker,  the  one-sixth  part  to  John  Rednor, 
another  sixth  part  to  James  Rednor,  and  they  retained  the  sixth 
part  bequeathed  to  the  deceased  Abraham  Rednor. 

The  plaintiffs,  in  right  of  the  said  Polly  Tucker,  as  the  only 
heir  at  law  and  next  of  kin  of  the  testator,  claimed  the  last 
mentioned  sixth  part,  as  a  lapsed  legacy.    And  as  the  execu- 
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tors  declined  pa3dng  it  to  them,  they  filed  their  bill  in  this  cause 
against  die  executors,  and  Catharine  Rednor,  Daniel  Rednor, 
John  Rednor,  James  Rednor,  Peter  Rednor,  and  Stephen  Corap- 
ton  and  Abigail  his  wife,  to  obtain  it.  The  executors  answer- 
ed, submitting  the  matter  to  the  court.  Catharine  Rednor, 
John  Rednor  and  Peter  Rednor  also  answered,  but  did  not  deny 
any  material  allegation  in  the  bill.  The  bill  was  taken  pro 
confesso  against  the  other  defendants.  The  case  came  before 
the  court  on  the  bill  and  answers. 

&  /.  Wilkin^  for  the  complainants. 

X  W.  Brounij  for  the  defendants. 

Strong,  J.  Legacies  payable  at  a  future  day  are  vested,  or 
contingent,  according  to  the  intention  of  the  testator.  Ordina- 
rily, such  intention  is  clearly  manifested  by  the  language  in  the 
will.  But  it  sometimes  happens  that  the  phraseology  is  obscure, 
or  that  the  testator  has  used  terms  in  a  sense  different  from  that 
generally  given  to  them  ;  or  that  he  wishes  to  accomplish  ob- 
jects so  inconsistent  with  each  other  that  all  cannot  prevail. 
In  such  cases,  it  is  difficult  to  arrive  at  a  satisfactory  conclu- 
sion ;  and  it  is  not  at  all  surprising  that  the  decisions  have 
conflicted  with  each  other.  Where  the  meaning  of  the  words 
is  clear,  and  there  is  no  inconsistency  in  the  various  provisions 
of  the  will,  there  can  be  no  difficulty  in  giving  it  the  proper 
construction.  In  many  cases  words  of  doubtful  import  have 
acquired  a  meaning  by  legal  interpretation.  When  that  has 
been  uniform  it  becomes  a  rule  of  law,  and  it  should  then  gov- 
ern all  cases  in  which  it  is  applicable ;  although  it  may  be 
against  the  apparent  intention  of  the  testator ;  as  it  is  better 
that  the  wishes  of  an  individual  should  be  defeated,  in  a  partic- 
ular instance,  than  that  a  rule  of  law,  established  for  the  general 
good,  should  be  varied  in  its  application. 

As  a  general  rule,  it  is  fair  to  presume  that  a  testator  intends 
to  give  something  absolutely  to  the  persons  named  as  legatees. 
That  inference  should  be  conclusive,  unless  a  condition  is  clearly 
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annexed  to  the  gift,  or  can  be  plainly  inferred.  Courts  of  jus- 
tice generally  lean  that  way,  from  a  disposition  to  carry  into 
effect  the  will  of  the  testator.  (9  Ves.  Rep.  229.)  Probably  the 
actual  intent  has  often  been  defeated  where  it  has  been  decided 
from  legal  construction,  and  not  from  the  express  words,  that 
the  legacy  is  contingent,  but  seldom  if  ever,  where  the  decision 
has  been  the  other  way. 

In  the  case  now  under  consideration,  the  words  denoting  the 
gift  are  in  the  present  tense,  "I  give  and  bequeath"  the  avails 
of  the  real  estate ;  but  the  direction  for  the  payment  is  in  the 
future ;  "to  be  equally  divided"  by  the  executors  among  the 
legatees.  The  fair  import  of  the  language  is,  that  there  was  a 
present  gift  of  moneys,  to  be  paid  thereafter;  the  direction  for 
a  division  being  equivalent  to  a  direction  for  the  payment. 
{Maj/  V.  Wood,  3  Bro.  O.  C,  47.)  In  such  cases  the  interest  is 
vested,  and  transmissible.  (13  Ves.  Rep.  113.)  It  makes  no  dif- 
ference that  the  money  is  not  payable,  and  could  not  be  de- 
manded, until  a  future  and  perhaps  distant  period.  In  some 
respects  it  is  like  a  bond  for  the  payment  of  money  at  a  future 
day :  it  is  debitum  in  presenti  though  solvendum  infuturo. 
That  the  person  who  drew  the  will  knew  the  distinction  be- 
tween the  time  of  the  gift  and  the  time  when  it  should  be  paid 
is  evident  from  the  next  clause  in  the  will,  where  the  same 
words  are  used,  "  I  give  and  bequeath  unto  Jacob  L.  Rednor 
the  sum  of  fifty  dollars ;"  and  the  same  direction  as  to  the  pay- 
ment in  future,  "  to  be  paid  to  him  by  my  executors  whenever 
he  shall  arrive  at  the  age  of  twenty-one  years."  That  legacy 
clearly  vested  immediately  after  the  death  of  the  testator,  al- 
though it  was  payable  afterwards.  The  rule  that  a  testator  is 
to  be  deemed  to  have  intended  that  the  same  words  used  in 
different  parts  of  his  will  should  convey  the  same  interests  is  a 
sound  one,  and  wills  should  be  construed  accordingly.  There 
is,  it  is  true,  a  difference  between  the  two  legacies  here,  inas- 
much as  the  last  is  of  money  having  an  existence  at  the  time 
of  making  the  will,  whereas  the  other  is  of  avails  to  be  raised 
at  a  future  period.  But  that  does  not  affect  the  principle.  It 
is  a  right  to  receive  the  thing  given,  at  a  future  period,  which 
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vests  immediately.  The  change  in  the  fonn  or  description  may 
affect  the  payment,  but  not  the  right.  (Smither  v.  Willock,  9 
Ves,  Rep,  233.     Hatch  v.  MUls,  1  Eden's  Rep,  342.) 

No  condition  is  annexed  to  the  gift ;  nor  is  there  any  thing  to 
show  that  the  testator  intended  that  it  should  be  contingent. 
There  is  no  provision  that  in  case  of  the  death  of  either  of  the 
legatees,  previous  to  the  decease  or  marriage  of  the  widow,  his 
portion  should  go  to  his  children,  if  he  should  have  any,  or  to 
the  survivors,  if  he  should  die  childless.  If  the  legacy  should 
lapse,  it  could  belong  to  neither.  This  could  never  have  been 
the  design  of  the  testator.  The  same  feeling  which  prompted 
him  to  make  the  donation  to  his  offspring  would  have  induced 
him  to  extend  it  to  their  children,  by  an  express  provision,  had 
that  been  necessary.  His  mind  would  have  revolted  at  the 
idea  of  their  being  left,  perhaps  at  a  tender  age,  without  the 
means  of  subsistence.  There  can  be  no  doubt  but  that  the 
actual  intention  of  the  testator  was  that  the  right  to  the  lega- 
cies in  question  should  vest  immediately  upon  his  death.  That 
intention  should  be  carried  into  effect,  unless  it  is  opposed  by 
some  settled  rule  of  law.  I  have  not  been  able  to  discover  any 
such  ;  but  on  the  contrary  the  decisions,  so  far  as  they  apply, 
favor  the  construction  which  I  am  disposed  to  give  to  this  will. 
The  cases  are  clear  that  if  the.  testa  tor  had  directed  that  his 
executors  should  sell  his  lands  immediately  after  his  decease 
and  pay  the  interest  of  the  avails  to  his  widow  until  her  mar- 
riage or  death,  and  then  divide  such  avails  between  the  legatees 
designated  by  him,  the  bequests  to  them  would  have  vested 
immediately.  {Smither  v.  Willock,  9  Ves.  Rep,  233.  Walker 
v.  Shore,  15  Id,  122.)  The  fact  that  the  use  of  the  land  is  de- 
vised to  the  widow,  and  the  sale  postponed  to  the  time  of  her 
death  or  marriage,  cannot  make  any  substantial  difference  in 
the  rights  of  the  legatee.  Nor  can  the  circumstance  that  the 
legacy  is  to  be  raised  by  a  future  sale  of  real  estate  vary  the 
construction  of  the  will,  so  long  as  the  sale  was  postponed  on 
account  of  the  estate  for  life  in  the  widow,  and  not  with  refer- 
ence to  the  circumstances  of  the  legatees.  In  Bayley  v.  Bishop, 
(9  Ves,  Rep,  6,)  William  Bayley  devised  his  lands  to  his  wife 
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during  life,  and  at  her  decease  to  trustees  to  sell,  and  with  the 
moneys  arising  therefrom  to  lay  out  £500  in  the  purchase  of 
an  annuity  for  his  son  Thomas  during  his  life,  which  he  was 
to  be  permitted  to  receive.  Thomas  died  in  the  lifetime  of  the 
widow.  The  master  of  the  rolls  said,  "  taking  this  to  be  a  pe- 
cuniary legacy,  the  question  is  whether  it  fails  by  the  death  of 
Thomas  Bayley  during  the  life  of  the  widow.  I  am  of  opinion 
it  does  not."  He  lays  much  stress  upon  the  position  that  if  the 
wife  had  died  before  the  testator,  the  trust  must  have'been  im- 
mediately executed,  upon  his  death,  the  estate  sold  and  the 
money  paid,  and  says  that  it  was  merely  on  account  of  the 
estate  for  life  in  the  widow,  and  not  with  reference  to  the  cir- 
cumstances of  the  legatees,  that  the  sale  and  payment  were 
postponed.  In  Dawson  v.  KiUett^  (1  Bro,  C.  C  119,)  Doctor 
Mitchell  gave  certain  lands  to  his  wife  during  life,  and  if  there 
should  be  no  issue  between  them,  to  the  defendant,  charged 
with  £100  to  William  Ranscombe,  and  another  legacy,  both 
payable  in  six  weeks  after  his  wife's  death.  William  Rans- 
combe survived  the  testator,  but  died  in  the  Ufetime  of  the  widow. 
His  executor  filed  a  bill  for  the  legacy.  The  lord  chancellor 
said,  there  is  a  long  string  of  cases  which  establish  the  rule  that 
where  a  legacy  is  given  out  of  a  particular  fund,  with  a  refer- 
ence to  the  time  when  it  shall  vest  in  possession^  it  is  a  distribu- 
tion of  the  fund  between  the  person  to  take  at  present  and  him 
who  is  to  take  in  future ;  and  the  gift  to  him  who  is  to  take  in 
future  vests  immediately.  In  Godwin  v.  Manday^  (1  Bro, 
C.  C.  190,)  there  was  a  devise  to  the  testator's  son  after  the 
decease  or  marriage  of  the  testator's  widow,  with  a  proviso  that 
he  should  pay  to  the  testator's  daughter  Mary  £300  within  a 
year  after  the  death  of  the  widow.  Mary  died  in  the  lifetime 
of  the  widow.     It  was  decided  that  the  legacy  had  vested. 

In  this  case  the  payment  of  the  legacy  to  Abraham  Rednor 
was  not  postponed  in  reference  to  his  situation  or  circumstances. 
If  it  had  been,  there  would  have  been  some  direction  that  the 
money  should  not  be  paid  until  there  had  been  a  change  in  one 
or  the  other.  But  there  is  not  a  word  to  that  effect  in  the  will. 
On  the  contrary,  the  money  was  to  be  paid  to  him  on  the  death 


1847.]  IN  THE  SUPREME  COURT.  JQl 


Tucker  v.  BaU. 


or  marriage  of  the  widow,  whenever  that  should  happen,  and 
whatever  might  be  his  situation  or  circumstances  at  the  time. 
But  the  payment  was  postponed,  as  was  said  by  the  master  of 
the  rolls  in  Bayley  v.  Bishop^ "  on  account  of  the  estate  for  life 
in  the  widow."  There  may  be  a  difference  between  cases  where 
land  is  devised  to  executors  at  the  termination  of  a  particular 
estate,  in  trust  to  sell,  and  where  they  have  simply  a  power 
to  sell.  But  the  technical  rule  relative  to  remainders  is  requi- 
site to  convey  a  present  vested  interest  only  in  case  where  that 
is  not  done  by  the  express  terms  of  the  will.  Here  the  will  is 
express  to  that  effect.  That  too  renders  it  unnecessary  to  con- 
sider whether  as  the  property  given  to  the  legatees  is  the  avails 
of  the  whole  estate,  it  is  not  in  effect  equivalent  to  a  remainder, 
and  subject  to  the  same  rules.  The  case  of  Sharpsteen  v. 
TilloUj  (3  Cowen,  651,)  which  was  cited  on  the  argument,  by 
the  plaintiff's  counsel,  is  inapplicable.  The  bequests  which 
came  in  question  there  were  not  of  the  whole  fund  which  had 
been  given  to  another  for  life,  nor,  as  was  observed  by  the  coun- 
sel for  the  prevailing  party,  was  it  necessary  to  decide  the 
question  whether  such  legacy  was  vested  or  contingent,  as  it 
could  make  no  difference  in  the  decision  of  the  case.  Conse- 
quently the  question  was  not  much  discussed  by  the  counsel,  or 
considered  by  the  court,  and  the  opinions  of  the  supreme  court 
and  of  the  chancellor  not  being  upon  a  point  essential  to  the 
decision  of  the  case,  cannot  have  any  controlling  influence  here. 

Upon  the  whole,  my  opinion  is  that  the  legacy  of  the  one- 
sixth  part  of  the  avails  of  the  testator's  real  estate  to  Abraham 
Rednor,  payable  when  such  real  estate  should  be  sold,  vested 
in  him  immediately  upon  the  death  of  the  testator,  and  that  the 
plaintiffs  not  being  his  heirs  at  law,  or  next  of  kin,  have  no 
interest  in  such  legacy. 

The  bill  must  be  dismissed  with  costs  to  the  executors,  but 
not  to  the  other  defendants. 
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Where  lands  are  devised  to  a  person,  in  general  terms,  without  words  of  limitation 
or  perpetuity,  the  devisee  takes  but  a  life  estate ;  unless  the  will  contains  some- 
tiling  manifesting  an  intention  on  the  part  of  the  testator,  to  convey  a  greater  estate 
than  that  embraced  in  the  legal  import  of  the  terms  of  the  devise. 

Jn  construing  wills,  a  different  principle  prevails  from  that  which  is  applicable  in  the 
construction  of  other  instruments. 

In  regard  to  wills,  courts  are  permitted  to  look  beyond  the  mere  phraseology  of  the 
devise,  and  gather  the  intention  of  the  testator  from  the  whole  instrument.  And 
if  the  context  discloses  an  intention  differing  from  that  derived  from  the  technical 
effect  of  the  words  of  the  particular  devise,  the  former  must  prevail.  And  thus  a 
devise,  without  words  of  limitation,  which,  standing  alone,  gives  a  life  estate,  may 
be  enlarged  into  a  fee,  by  other  parts  of  the  will  showing  a  clear  intention  to  dis- 
pose of  the  whole  estate.    For  the  intention  of  the  testator  is  the  law  of  devises. 

In  Qscertaining  this  intention,  however,  courts  are  governed  by  the  principles  which 
have  been  settled  in  adjudged  cases. 

The  law  is  well  settled  that  introductory  words  in  a  will  may  be  accepted  as  ezplan- 
atory  of  what  folloy^Sfjunct^juvanl;  but  of  themselves,  they  are  never  sufficient 
evidence  of  an  intention  to  convey  the  whole  estate. 

And  in  all  the  cases  where  the  estate  given  by  the  will  has  been  enlarged  by  the 
courts,  by  implication,  it  has  been  done  upon  other  words  which,  of  themselves, 
without  the  introduction,  would  be  sufficient  to  imply  an  intention  to  give 
the  fee. 

The  true  rule  is  that  the  introductoiy  clause  does  not  have  the  effect  to  enlarge  the 
estate  devised,  unless  the  words  of  disposition,  in  the  clause  of  devise,  are  con- 
nected, in  terms,  or  sense,  with  the  introductoiy  clause,  and  import  more  than  a 
mere  description  of  the  property. 

The  circumstance  that  a  testator  gives  to  his  sons  a  remainder  in  real  estate,  aAer  the 
expiration  of  the  life  estate  of  the  widow,  is  no  evidence  of  his  intention  to  give 
them  the  fee.  » 

Where  land  is  devised  indefinitely,  and  the  devisee  is  directed  to  pay  a  gross  or  an- 
nual sum,  he  takes  a  fee.  This  rule  is  founded  upon  the  ground  that  unless  the 
devisee  takes  a  fee,  he  might  not  live  long  enough  to  reimburse  himself  the  amount 
of  the  charge ;  and  therefore  he  might  be  injured  by  accepting  the  devise.  And 
it  applies  to  all  cases  of  possible  lose. 

Where  the  land  is  charged  in  the  hands  of  the  devisee,  with  a  sum  to  be  paid,  or  a 
duty  to  be  performed,  by  the  devisee,  which  may  require  a  greater  than  a  life  es- 
tate, he  takes  a  fee. 

This  rule  is  applicable  to  those  cases  in  which  the  devisee  is  required,  as  a  condition 
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of  the  devise,  to  pay  the  testator's  debts ;  or  to  pay  legacies  and  funeral  expenses ; 
or  to  pay  an  annuity  to  a  third  person ;  or  whenever  the  will  imposes  upon  the 
devisee,  in  respect  to  the  Umdj  a  duty  which  requires  that  he  should  take  a  fee. 
Where  the  charge  is  on  the  land,  simply,  the  devisee  takes  but  a  life  estate. 

This  was  an  action  of  ejectmentj  tried  at  the  Columbia  cir- 
cuit, in  September,  1846,  before  Whiting,  circuit  judge  ;  who 
directed  a  verdict  for  the  plaintiff  subject  to  the  opinion  of  the 
supreme  court,  on  a  case  containing  the  following  facts : 

The  plaintiff  is  a  daughter  of  Nathaniel  Olmsted,  who  died 
in  1821,  leaving  a  last  will  and  testament,  upon  the  construc- 
tion of  which  the  question  in  this  case  arises :  and  also  leaving 
his  widow,  and  four  children,  viz.  Nathaniel,  Joseph  Washburn, 
Mary,  and  Anna.  Nathaniel  Olmsted,  jun.,  died  in  1835,  and 
Joseph  Washburn  Olmsted  died  in  1837,  and  the  widow  died 
in  1845.  The  will  first  provides  for  the  speedy  payment  of  the 
testator's  debts,  and  then  proceeds  as  follows  : 

"  Second,  I  order  and  direct  that  my  real  and  personal  estate 
be  divided  and  distributed  as  hereinafter  directed,  which  isr  as 
follows,  viz.  I  give  and  bequeath  unto  my  beloved  wife,  Sylvia 
Olmsted,  the  use  and  occupancy  of  the  home  farm,  (so  called,) 
containing  about  one  hundred  acres,  with  the  buildings  thereon ; 
as  also,  she  the  said  Sylvia  Olmsted  to  have  the  use  and  occu- 
pancy of  the  Bartlett  lot,  (so  called,)  which  described  lands  as 
aforesaid  is  to  remain  in  the  possession  of  the  said  Sylvia  Olm- 
sted so  long  as  she  remains  my  widow  and  no  longer.  But  at 
the  decease  of  the  said  Sylvia  Olmsted,  the  above  described 
land  and  buildings  are  to  be  equally  divided  between  my  sons 
Nathaniel  Olmsted,  junior,  and  Joseph  Washburn  Olmsted.  I 
give  and  bequeath  to  my  son  Nathaniel  Olmsted,  junior,  the 
lot  of  land  that  I  purchased  of  Jacob  Powers,  containing  fifty 
acres  or  more,  and  he  the  said  Nathaniel  to  come  in  the  posses- 
sion of  the  same  immediately  after  my  decease.  I  also  give 
and  bequeath  to  my  son  Nathaniel  Olmsted,  junior,  the  moun- 
tain lot  of  land,  (so  called,)  containing  about  fifty  acres,  and  the 
said  Nathaniel  to  come  into  possession  of  the  same  immediately 
after  my  decease.  I  give  and  bequeath  to  my  son  Joseph 
Washburn  Olmsted  one  thousand  dollars,  to  be  paid  to  him 
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when  he  arrives  to  the  age  of  twenty-one  years,  the  said  thou- 
sand dollars  to  be  paid  out  of  my  personal  estate,  (should  there 
be  a  sufficiency  left  after  the  sums  bequeathed  hereafter  to  An- 
na Olmsted  and  Mary  Olmsted.)  I  give  and  bequeath  to  my 
daughter  Anna  Olmsted  two  hundred  dollars,  to  be  paid  to  her 
out  of  my  personal  property  within  one  year  from  my  decease. 
I  give  and  bequeath  to  my  daughter  Mary  Olmsted  three  hun- 
dred dollars,  to  be  paid  out  of  my  personal  property  in  one  year 
from  my  decease.  I  order  and  direct  that,  after  my  decease 
and  a  legal  estimation  shall  be  made  of  personal  estate,  (after 
deducting  all  my  debts  and  the  legacies  to  Anna  Olmsted  and 
Mary  Olmsted  as  aforesaid,)  shall  not  amount  to  the  sum  of 
one  thousand  dollars,  being  the  sum  by  me  bequeathed  to  Jo- 
seph Washburn  Olmsted,  then  in  that  case,  the  said  Joseph 
Washburn  Olmsted  shall  be  paid  in  land,  (from  the  Powers  lot, 
so  called,)  to  be  appraised  by  my  executors  hereinafter  named, 
so  as  to  make  to  him  the  sum  of  one  thousand  dollars. 

"And  I  do  most  sincerely  and  solemnly  enjoin  it  upon  my  ex- 
ecutors hereafter  named,  to  see  and  take  care  that  this  my  will 
be  religiously  fulfilled  in  all  respects,  according  to  the  true  in- 
tent and  meaning  thereof.  But  in  case  any  dispute  should 
arise  respecting  any  gift,  bequest,  matter  or  thing  contained  in 
this  instrument,  then  in  that  case  the  same  should  be  referred 
to  three  impartial  and  intelligent  men  of  the  town  of  Canaan, 
known  for  their  honesty  and  integrity,  each  party  choosing 
one,  and  those  two  choosing  a  third ;  which  three  men  thus 
chosen  shall,  unfettered  by  law  and  the  niceties  of  legal  con- 
struction, declare  their  sense  of  the  testator's  intentions,  and 
their  decision  to  be  binding  on  the  parties  the  same  as  would 
be  in  any  court  of  record  in  the  United  States." 

It  appeared  in  evidence  that  Joseph  Washburn  Olmsted  be- 
came of  age  before  his  death,  and  that  the  personal  estate  was 
insufficient  to  pay  his  legacy  of  $1000  ;  the  deficiency  amount- 
ing to  $609,69.  This  amount  was  paid  to  him  by  Nathaniel, 
who  conveyed  to  him  certain  lands  in  satisfaction  of  the  legacy, 
and  received  from  Joseph  a  release  of  all  his  right,  title  and  in- 
terest of,  in  and  to  the  said  lot  called  the  Powers  lot     Nathaniel 
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Olmsted,  jun.  conveyed  the  premises  in  question  in  this  suit — 
being  the  lot  described  in  the  will  as  the  mountain  lot,  contain* 
ing  about  fifty  acres — to  the  defendant,  by  warranty  deed, 
dated  18th  September,  1826. 

H,  Hogeboom,  for  the  plaintiff.  1.  The  plaintiff  is  entitled  to 
judgment  for  the  premises  claimed,  as  the  heir  at  law  of  Nathan- 
iel Olmsted.  The  will  of  the  testator  only  created  a  life  estate 
in  his  son  Nathaniel.  (2  Preston  on  Estates,  67,  194,  and 
the  cases  there  referred  to.  14  Serg.  4*  Rawle,  84.  1  Price, 
353.  2  Taj/.  Prec.  of  Wills,  291,  n.  8  Petersd,  Abr.  145, 
205.  18  Wendell,  200.  13  Id,  582.  23  Id.  452.  20  Id.  576. 
21  Id.  463.)  2.  The  intention  of  the  testator  must  be  collected 
from  the  words  he  has  used ;  and  whenever  the  words  have 
received  a  judical  construction  it  must  be  adhered  to.  (8  Pet. 
Abr.  87,  88,  n.  5  Cowen,  221.)  3.  There  must  be  words  of  in- 
heritance or  perpetuity  to  pass  the  fee.  (8  Pet.  Abr.  145,  205. 
23  Wend.  452.  21  Id.  463.  13  Id.  578.)  4.  If  the  introduc- 
tory clause  of  a  will  evinces  the  intention  of  the  testator  to 
dispose  of  all  his  worldly  estate,  it  has  not  the  effect  to  enlarge 
the  estate  devised,  unless  the  words  of  disposition  in  the  clause 
of  devise  are  connected  in  terms  or  sense,  with  the  introductory 
clause.  (20  Wend.  576.  8  Pet.  Abr.  153,  106,  167,  125.)  5. 
Under  this  will  the  son,  (Nathaniel,)  could  not  take  a  fee  by 
implication,  as  there  was  no  charge  imposed  on  account  of  the 
devise.  And  if  there  had  been  a  personal  charge,  and  no  words 
of  perpetuity  in  the  will,  he  could  not  take  the  fee  by  implication. 
(13TFenrf.578.  21/^.462.  8  Pc^  ^6r.  162.)  6.  A  devise  of 
real  and  personal  estate  subject  to  debts  to  be  paid  out  of  the 
personal  property,  and  if  that  is  not  sufficient,  then  out  of  the 
real,  only  creates  a  Ufe  estate.  (8  Pet.  Abr.  164,  205.)  A  de- 
vise creating  a  charge  upon  the  land  does  not  carry  the  fee. 
(2  Black.  Com.  84  to  86,  and  n^otes.)  7.  The  words  in  the  will 
under  consideration  in  relation  to  his  real  and  personal  estate 
'Ho  be  divided  and  distributed,"  cannot  pass  the  fee.  In  the 
case  of  Spraker  v.  Van  Alstyne,  (13  Wend.  582,)  it  was  insisted 
by  the  defendant's  counsel  that  the  words  directing  certain  lands 
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to  be  equally  divided  between  the  testator's  sons,  carried  the  fee. 
But  the  supreme  court  took  no  notice  of  the  point ;  and  when 
the  case  was  subsequently  argued  in  the  court  of  errors,  the 
defendant's  counsel  did  not  make  that  point.  (See  18  Wend. 
200.)  The  words  "  all  my  lands  freely  to  be  possessed  and  en- 
joyed," only  creates  a  life  estate.  The  court  said  the  words 
might  mean  "  freely  to  be  enjoyed  against  the  heirs,  but  they 
cannot  give  them  so  extended  a  meaning,"  (23  Wend.  452.) 
8.  The  heir  at  law  cannot  be  disinherited,  unless  such  is  the 
plain  and  manifest  intention  of  the  testator.  (8  Petersd,  Abr. 
91,  110.) 

K.  Miller,  for  the  defendant.  The  defendant  claims  that 
his  grantor  was  seised  under  the  will  of  Nathaniel  Olmsted  the 
testator,  of  a  fee  estate  in  the  premises  in  question,  and  which 
passed  from  the  devisee  to  the  defendant,  by  his  deed  of  Septem- 
ber 18, 1826.  1.  The  will,  in  express  terms,  orders  and  directs 
that  the  testator's  real  and  personal  estate  shall  be  divided 
and  distributed  as  therein  after  directed.  {Jackson  v.  Mer- 
rill,  6  John,  191.  Carr  v.  Jennerett,  2McCordy  66.  Mor- 
rison  v.  Semple,  6  Binney,  94.  Hungerford  v.  Anderson,  4 
Day,  68.  Denn,  ex  dent.  More,  v.  Mellen,  5  T.  R  662.  3 
CaWs  Rep.  265.  BrovmY.Wood,l7  Mass.72.  Fox  v.  Phelps, 
20  Wend.  445.)  2.  There  are  no  words  of  perpetuity  used  in 
any  part  of  the  will,  and  no  devise  of  any  reversionary  interest 
or  estate.  {See  Spraker  v.  Van  Alstyne,  18  Wend.  207,  per  Wal- 
worth, chancellor.)  3.  The  devise  to  Nathaniel  Olmsted,  jun. 
and  Joseph  W.  Olmsted,  of  the  homested  farm  and  Bartlett  lot, 
after  the  decease  of  the  widow,  (who  had  a  life  estate,)  being  a 
remainder  interest,  shows  most  clearly  that  the  testator  intend- 
ed that  they  should  take  a  fee  estate.  {Butler  and  wife  v. 
Little,  3  Maine  Rep.  239.  2  Free,  of  WUls,  291,  292.  Oates 
V.  Cook,  3  Burrows,  1684.  See  3  Bing.  3, 13.  1  Ves.  sen.  491.) 
4.  The  devises  to  Nathaniel,  of  the  Powers  and  mountain  lots, 
passed  a  fee ;  as  the  Powers  lot  is  expressly  charged  with  the 
deficiency  that  should  or  might  arise,  (after  the  application  of 
his  personal  estate  to  his  debts  and  other  legacies,)  to  pay  the 
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legacyof$1000to Joseph W.  {Sprakerv.  VanAlstyne,  18  Wend. 
204, 209.  Cook  v.  Holmes,  11  Mass.  528.  Doe  v.  Richards,  6 
T.  R,  356.  i3enw,  ex  dem.  More,  v.  MeUen,  6  /rf.  562.  i>oc  v. 
Allen,  arguendo,  8  /rf.  499.)  5.  The  whole  tenor,  and  particu- 
larly the  concluding  clauses  of  the  will  show  that  the  testator  did 
not  intend  that  the  disposition  should  be  fettered  by  any  niceties 
or  technicalities  of  legal  construction.  And  as  in  no  part  of  the 
will  are  words  of  perpetuity  used,  the  court  will  feel  themselves 
bound  to  say  he  intended  to  have  the  devisees  take  a  fee  estate. 

By  the  Court,  Barculo,  J.  The  plaintiff  claims  the  one  equal 
fourth  part  of  the  premises  in  question  as  heir  at  law  of  Nathaniel 
Olmsted  the  elder,  on  the  groimd  that  the  devise  of  the  mountain 
lot  to  Nathaniel  Olmsted,  jun.,  gave  him  but  a  life  estate.  The 
defendant  contends  that  the  latter  took  an  estate  in  fee,  which 
he  conveyed,  by  the  deed  of  1826,  to  the  defendant.  The  ques- 
tion, therefore,  depends  solely  upon  the  construction  to  be  given 
to  the  Avill.  As  the  testator  died  before  the  revised  statutes 
went  into  effect,  the  will  must  be  interpreted  by  the  rules  of 
the  common  law  prevailing  at  the  time  of  his  death. 

In  the  first  place,  it  is  quite  clear  that  the  language  of  the 
devise  itself  is  insufficient  to  carry  the  fee.  If  the  same  or 
similar  words  were  used  in  any  other  instrument  than  a  will, 
no  one  would  pretend  that  they  conveyed  any  thing  more  than 
a  life  estate.  But,  in  regard  to  devises,  a  different  principle  of 
construction  obtains.  The  court  is  permitted  to  look  beyond 
the  mere  phraseology  of  the  devise,  and  gather  the  intention  of 
the  testator  from  the  whole  will.  If  the  context  discloses  an 
intention  differing  from  that  derived  from  the  technical  effect 
of  the  words  of  the  particular  devise,  the  former  must  prevail : 
and  thus  a  devise,  without  words  of  limitation — which  stand- 
ing' alone  gives  a  life  estate — ^may  be  enlarged  into  a  fee  by  I 
other  parts  of  the  will,  showing  a  clear  intention  to  dispose  of  J 
the  entire  estate.  For  the  intention  of  the  testator  is  the  law! 
of  devises.  {Ram  on  Wills,  1,  109.)  It  is  his  ttnll  that  is  toi 
be  carried  into  effect.  / 

In  ascertaining  this  intention,  however,  the  courts  are  govl-l 
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eraed  by  the  principles  which  have  been  settled  in  adjudged 
cases.  In  the  language  of  Lord  Kenyon,  "  It  is  our  duty,  in 
construing  a  will,  to  give  effect  to  the  devisor's  intention,  as  far 
as  we  can  consistently  with  the  rules  of  law ;  not  conjecturing, 
but  expounding  his  will  from  the  words  used.  Where  certain 
words  have  obtained  a  precise  technical  meaning,  we  ought  not 
to  give  them  a  different  meaning :  that  would  be,  as  Lord 
King  and  other  judges  have  said,  removing  landmarks  ;  but  if 
there  be  no  such  appropriate  meaning  to  the  words  used  in  a 
will,  if  the  devisor's  intention  be  clear,  and  the  words  used  be 
sufficient  to  give  effect  to  it,  we  ought  to  construe  those  words 
so  as  to  give  effect  to  the  intent,  and  not  to  doubt  on  account 
of  other  cases  which  tend  only  to  involve  the  question  in  obscu- 
rity." (6  r.  i?.  352.)  Wherever  words  have  received  a  judi- 
cial determination,  the  security  of  titles  requires  that  such 
construction  be  adhered  to.  {Jackson  v.  Luqtiere,  5  Cow- 
m,  221.) 

This  rule,  which  subjects  wills  to  the  authority  of  previous 
decisions,  is  undoubtedly  a  salutary  one  ;  for  otherwise,  if  each 
court  was  permitted  to  apply  a  conjectural  interpretation  to 
these  instruments,  every  estate  given  by  will  would  be  insecure 
until  the  wiU  had  been  expounded  by  the  highest  court  having 
cognizance.  Still,  it  cannot  be  denied  that  the  rule  conflicts, 
in  some  degree,  with  the  literal  terms  of  the  former  doctrine — 
that  the  intention  of  the  testator  is  the  law  of  devises.  For  it 
has  been  conceded  and  regretted  by  judges,  from  the  days  of 
Lord  Mansfield  to  the  present  time,  that  the  doctrine  of  stare 
decisis,  when  applied  to  devises  without  words  of  inheritance, 
has,  in  most  cases  frustrated  the  actual  intention  of  the  testa- 
tor. {See  the  remarks  of  Lord  Ma?isfield  in  Loveacres  v. 
Blight,  Cowper,  352 ;  and  of  Chancellor  Walworth,  in  the 
corSe  of  Spraker  v.  Van  Alstyne,  18  Wend,  200.) 

So  manifest  had  this  become,  that  the  legislative  power  has 
been  compelled  to  interfere  and  change  the  rule  of  construction, 
in  such  cases,  not  only  in  this  and  some  of  the  neighboring 
states,  but  also  in  England.  (1  R.  S.  57,  §  5.  Laws  of  Penn. 
1833,  p.  249.    Purd.  Dig,  971.     1  Vict,  c,  26,  §  28.)    In  the 
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case  before  us,  the  lands  were  devised  to  Nathaniel  Olmsted, 
jun.  without  words  of  limitation  or  perpetuity,  and  according  to 
the  authorities,  he  took  but  a  life  estate ;  unless  something  else 
can  be  found  in  the  will  manifesting  an  intention  on  the  part 
of  the  testator  to  convey  a  greater  estate  than  that  embraced  in 
the  legal  import  of  the  terms  of  the  devise. 

The  defendant's  counsel  relies  mainly  upon  the  following 
grounds:  1.  The  introductory  clause  in  the  will.  2.  The  want 
of  words  of  perpetuity.  3.  The  devise  being  of  a  remainder  in- 
terest. 4.  The  charge  upon  the  Powers  lot.  In  regard  to  the 
first  point,  it  is  contended  that  the  words  "  I  order  and  direct 
that  my  real  and  personal  estate  be  divided  and  distributed  as 
hereinafter  directed,  which  is  as  follows,"  manifest  an  intention 
to  dispose  of  the  whole  estate  in  fee.  But  it  is  obvious  that 
these  words  may  be  applied  to  a  division  and  distribution  of  the 
estate  for  the  lifetime  of  the  devisees.  No  clear  and  certain  in- 
tent can  be  gathered  from  this  clause,  standing  by  itself  For, 
the  estate  is  to  be  divided  and  distributed  as  hereinafter  di- 
rected^ making  the  introduction  depend  upon  the  subsequent 
directions. 

The  law  is  well  settled  that  introductory  words  in  a  will 
may  be  accepted  as  explanatory  of  what  follows,  juncta  juvant  ; 
but  of  themselves  they  are  never  sufficient  evidence  of  an  inten- 
tion to  convey  the  whole  estate.  [Rain  on  Wills,  65.)  The 
books  contain  many  cases  in  which  this  rule  has  been  recog- 
nized, and  applied  to  wills  containing  words  of  similar  import 
to  those  in  the  present  will.  Thus,  in  the  case  of  Doe  v.  Buck- 
ner,  (6  Term  Rep,  610,)  the  words  were  "  as  to  my  estate  and 
effects,  both  real  and  personal,  I  give  and  dispose  thereof  in 
manner  following."  In  Denn  v.  Gaskin,  {Coivp.  657,)  the 
words  were  "  as  to  all  such  worldly  estate  as  God  has  endued 
me  with,  I  give  and  bequeath  as  follows."  ( Vide  also  Hogan 
V.  Jackson^  Cowp.  299 ;  Wright  v.  Russell,  Id.  661 ;  Doe  v. 
Wright,  8  Term  Rep.  64 ;  Roe  v.  Vernon,  5  East.  51 ;  Good- 
right  V.  Barron,  11  Id.  220.) 

In  the  case  of  Loveacres  v.  Blight,  [Cowp.  352,)  where  the 
introductory  clause  was:   "As  touching  such  worldly  estate, 
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wherewith  it  hath  pleased  God  to  bless  me  in  this  life,  I  give, 
demise  and  dispose  of  the  same  in  the  following  manner  and 
foim."  Lord  Mansfield  observed,  "  though  the  introduction  of 
a  will,  declaring  that  a  man  means  to  make  a  disposition  of  aU 
his  worldly  estate^  is  a  strong  circumstance,  connected  with 
other  words,  to  explain  the  testator's  intention  of  enlarging  a 
particular  estate,  or  of  passing  a  fee  where  he  has  used  no 
words  of  limitation,  it  will  not  do  alone.  And  all  the  cases 
cited  on  the  argument  to  show  that  the  introductory  words  in 
this  case  would  alone  be  sufficient,  fall  short  of  the  mark  ;  be- 
cause they  contained  other  words  clearly  manifesting  the 
intention  of  the  testator  to  pass  a  fee." 

Although  the  courts  agree  that  the  introduction  may  be  used 
to  assist  in  discovering  an  intent  to  pass  the  fee,  yet  in  all  the 
reported  cases,  (unless  one  or  two  decisions  in  our  own  courts 
may  be  deemed  exceptions, )»where  the  estate  has  been  enlarged 
by  implication,  it  has  been  done  upon  other  words,  which  of 
themselvesy  without  the  introduction,  would  be  sufficient  to 
imply  an  intention  to  give  the  fee. 

The  only  sound  rule  on  this  subject,  I  apprehend  is  laid 
down  by  Chief  Justice  Nelson,  in  Barhydt  v.  Barhydt, 
(20  Wend.  676,)  viz.  that  the  introductory  clause  has  not 
the  effisct  to  enlarge  the  estate  devised,  unless  the  words  of 
disposition  in  the  clause  of  devise  are  connected,  in  terms,  or 
sense,  with  the  introductory  clause,  and  import  more  than  a 
mere  description  of  the  property.  It  is  hardly  necessary  to  add 
that  such  connection  is  not  found  in  the  case  before  us. 

The  defendant's  counsel  contends  that  the  fact  that  the  tes- 
tator did  not  use  any  words  of  peipetuity,  nor  devise  any 
reversionary  interest,  shows  an  intention  to  convey  a  fee  by 
the  devise  in  question  ;  and  cites  the  opinions  of  the  chancellor 
and  senator  Dickinson,  in  Spraker  v.  Van  Alstyne,  (18  Wend. 
207,  211.)  In  regard  to  that  case,  it  is  to  be  remarked,  in  the 
first  place,  that  the  decision  was  evidently  based  upon  the 
principle  that  the  devisee  was  personally  charged  with  the 
payment  of  the  testator's  debts,  in  respect  to  the  land  devised 
to  him.     It  is,  however,  undoubtedly  true  that  both  of  the 
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learned  members  of  that  court  who  delivered  opinions,  intimate 
that  the  circumstance  of  there  being  no  express  disposition  of 
the  inheritance,  tended  strongly  to  show,  in  that  case,  an  in- 
tention to  convey  it  by  a  clause  without  words  of  perpetuity.... 
"  The  will,"  says  Senator  Dickinson,  "  is  clothed  with  various 
special  and  minute  provisions  ;  the  support  of  his  wife,  the  dis- 
charge of  a  bond,  the  payment  of  legacies  to  his  grand- 
daughters, ice.  And  even  the  disposition  of  his  wearing  apparel 
is  made  the  subject  of  special  provision.  Is  it  then  reasonable 
to  suppose  that  the  testator  seriously  intended  to  leave  the 
lands  devised  to  Martin  imdisposed  of,  except  for  the  term  of  a 
single  life?" 

It  seems  to  me,  however,  that  this  mode  of  reasoning  is  at 
war  with  the  unbroken  Une  of  decisions  in  the  English  and 
American  courts  for  the  last  century.  If  allowed,  it  could  be 
applied  to,  and  would  control,  almost  every  case  in  which  the 
question  is  raised.  It  might  well  be  asked  in  every  case  where 
a  man  sits  down  to  write  a  will,  if  it  is  reasonable  to  suppose 
he  does  not  intend  to  dispose  of  his  whole  estate.  There  is  no 
doubt  that  this  is  the  intention  in  ninety-nine  cases  in  every 
hundred.  And  if  courts  were  permitted  to  take  this  intention, 
thus  ascertained,  there  would  probably  never  be  another  case 
where  the  heir  of  a  testator,  as  heir,  would  take  any  thing. 
The  cases  on  this  subject  all  involve,  from  their  very  nature, 
the  apparent  absurdity  of  a  testator  making  a  will  and  yet  not 
devising,  perhaps,  the  principal  portion  of  his  estate.  The  case 
of  Wheatan  v.  Andrews,  (23  Wend.  452,)  is  an  authority 
against  the  defendant  on  this  point  There  the  will  was  in 
these  words :  "As  touching  such  worldly  interest  as  it  hath 
pleased  God  to  bless  me  with  in  this  Ufe,  I  dispose  of  the  same 
in  manner  and  form  following,  that  is  to  say :  In  the  first  place, 
I  give  and  bequeath  unto  Prudence,  my  well  beloved  wife,  all 
my  lands  and  tenements,  buildings  of  whatever  kind,  with  all 
the  appurtenances  thereunto  belonging,  by  her  freely  to  be 
possessed  and  enjoyed ;  and  likewise  all  my  chattels,  or  any 
kind  of  movables,  together  with  all  and  every  my  household 
furniture.    2d.  I  give  and  bequeath  to  the  above  named  Pni- 
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dence,  all  my  wearing  apparel."  The  testator  left  no  children. 
In  that  will  there  were  no  words  of  limitation ;  no  devise  of  the 
inheritance ;  yet  the  testator  bequeathed  all  his  personal  chat- 
tels, and  even  his  wearing  apparel.  These  bequests  are  in  the 
same  language  as  the  devise  of  his  real  estate ;  and  it  is  highly 
probable  that  he  intended  to  convey  an  equally  absolute  estate 
in  both.  For,  as  observed  in  the  case  of  Hogan  v.  Jackson^ 
"common  sense  alone  would  never  teach  the  difference"  be- 
tween the  modes  of  "  giving  a  person  a  horse  and  a  quantity 
of  land."  Nevertheless,  the  supreme  court  held  in  that  case 
that  the  devisee  took  only  a  life  estate. 

It  is  contended  on  the  part  of  the  defendant  that  inasmuch 
as  the  two  sons  were  given  the  remainder,  after  the  expiration 
of  the  life  estate  of  the  widow,  the  testator  must  have  intended 
to  give  them  the  fee.  I  am  not  aware  of  any  such  rule  of  con- 
struction. It  is  by  no  means  unusual  to  limit  one  life  estate 
after  another ;  and  I  see  no  reason  why  the  same  language 
that  would  give  a  life  estate  in  the  first  instance,  will  not  also 
add  a  second  life  estate  to  a  preceding  one.  The  authorities 
are  to  this  effect.  {Hay  v.  The  Earl  of  Coventrtfy  3  T,  R. 
83.  Hockley  v.  Mawbey,  3  Bro,  C.  C.  82.  Right  v.  Comp- 
ton,  9  East,  267.)  Mr.  Powell  thus  sums  up  the  authorities 
on  the  foregoing  points :  "  Nothing  is  better  settled  than  that 
a  devise  of  messuages,  lands,  tenements,  or  hereditaments  {fiot 
estate)  to  a  person,  without  words  of  limitation,  confers  on  the 
devisee  an  estate  for  life  only,  notwithstanding  that  the  testator 
have  used  expressions  in  the  introductory  part  of  the  will 
denoting  an  intention  to  dispose  of  his  whole  estate,  or  have 
given  a  nominal  legacy  to  the  heir,  or  the  will  contain  decla- 
rations of  an  intention  wholly  to  disinherit  him,  or  there  be  an 
antecedent  devise  to  him  for  life  of  the  property  in  question,  or 
the  devise  be  to  a  class  embracing  the  heir,  as  to  children ;  or, 
lastly,  though  there  be  in  another  part  of  the  will,  or  in  the 
immediate  context,  devises  expressly  for  life,  raising  the  pre- 
simiption,  therefore,  that  the  testator  meant  something  different 
by  an  indefinite  devise ;  though  any,  or  it  is  conceived,  aU  of 
these  circumstances  concur,  in  the  same  will,  it  is  indisputably 
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clear  that  such  a  devise  will  confer  only  an  estate  for  life."  (2 
Powell  on  DeviseSj  377.)  The  only  remaining  question  to  be 
considered  is,  whether  the  charge  upon  the  '^  Powers  lot"  is  of 
such  a  nature  as  to  pass  a  fee  by  implication.  The  rules  on 
this  subject  are  quite  clear.  1.  Where  land  is  devised  indefi- 
nitely, and  the  devisee  is  directed  to  pay  a  gross  or  annual  sum, 
he  takes  a  fee.  2.  Where  the  land  is  charged,  in  the  hands 
of  the  devisee,  with  a  sum  to  be  paid  or  a  duty  to  be  performed, 
by  the  devisee,  which  may  require  a  greater  than  a  life  estate, 
he  takes  a  fee.  3.  Where  the  charge  is  on  the  land,  simply, 
the  devisee  takes  but  a  Ufe  estate.  The  first  of  these  rules  is 
founded  upon  the  ground,  that  unless  the  devisee  take  a  fee, 
he  might  not  live  long  enough  to  reimburse  himself  the  amount 
of  the  charge ;  and  therefore  he  might  be  injured  by  accepting 
the  devise.  It  applies  to  all  cases  of  possible  loss.  The  second 
rule  is  applicable  to  those  cases  in  which  the  devisee  is  required, 
as  a  condition  of  the  devise,  to  pay  the  testator's  debts  ;  or  to 
pay  legacies  and  funeral  expenses;  (Doe  v.  Holmes,  8  T.  R. 
1 ;  Doe  V.  Stevens,  6  East,  87 ;)  or  to  pay  an  annuity  to  a 
third  person ;  {Shailard  v.  Baker,  Cro.  Eliz.  744 ;)  or  wherever 
the  will  imposes  upon  the  devisee,  in  respect  to  the  land,  a  duty 
which  requires  that  he  should  take  a  fee.  It  is  quite  plain  that 
the  devise  in  question  does  not  come  within  the  first  rule,  as 
Nathaniel  is  not  directed  to  pay  any  gross  or  annual  sum ;  nor 
within  the  second,  for  he  is  not  directed  to  pay  the  deficiency 
in  Joseph's  legacy.  It  falls  within  the  third  rule.  The  Powers 
lot  is  given  to  Nathaniel,  charged  with  the  payment  of  a  legacy 
to  Joseph,  of  $1000,  or  so  much  thereof  as  the  personal  estate 
should  be  insufi&cient  to  pay.  The  balance  is  to  be  paid  to  Joseph 
in  land ;  to  be  appraised  by  the  executors.  The  evident  in- 
tention of  the  testator  was,  that  in  case  of  a  deficiency  of  the 
personal  estate,  the  executors  were  to  set  apart  to  Joseph  so 
much  of  the  Powers  lot  as  they  should  appraise  to  be  equal  in 
value  to  the  amount  of  the  deficiency.  That  portion  of  the 
land  Joseph  would  probably  hold  in  fee ;  although  it  is  not 
necessary  to  decide  that  point  at  present.  The  residue  of  the 
land  would  remain  in  Nathaniel  for  life.  Here  there  is  no 
Vol.  I.  15 
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possibility  of  loss  to  him,  by  accepting  the  devise.  The  worst 
that  can  happen,  for  him,  is  that  the  whole  lot  may  be  taken 
to  satisfy  the  legacy^  Nor  is  there  any  duty  imposed  upon  him 
which  requires  that  he  should  take  a  fee.  He  is  not  required 
to  pay  the  deficiency ;  it  is  to  be  taken  out  of  the  lot,  without 
his  aid  or  co-operation.  It  is  a  mere  charge  upon  the  land ; 
subject  to  which  he  takes  the  devise ;  and  the  authorities  are 
abundant  to  show  that  such  words  do  not  enlarge  the  estate  to 
a  fee  by  impUcation.  {Dickins  v.  Marshall^  Cro.  Eliz,  330. 
Mason  v.  Blackmore,  2  Atk.  341.  Doe  v.  Allen,  8  T.  R.  497. 
Doe  and  Jackson  v.  Ramsbottom,  3  Maule  4*  Selw.  516.) 

Upon  the  whole,  we  think  that  the  will  gave  Nathaniel  only 
a  life  estate  in  the  premises,  and  therefore  that  the  plaintiff  is 
entitled  to  recover. 

Judgment  for  the  plaintiff. 


Same  Term.     Before  the  same  Justices, 

Wood  and  others  vs.  Perry  and  Torrey. 

Separate  puichasera  of  different  parcels  of  the  iame  lot  cannot  join  id  a  bill  againat 
the  former  owner,  to  reatrain  the  prbseeation  of  separate  ejectment  suits  com- 
menced by  him  against  the  complainants. 

Nor  can  they  unite  in  a  bill  against  such  former  owner,  to  compel  the  performance 
of  a  prior  contract  for  the  sale  and  purchase  of  such  lot,  between  the  former  owner 
and  another  person,  upon  the  ground  that  such  prior  contract  has  been  assigned 
to  one  of  the  Cbrnplainants,  as  well  in  his  own  behalf  as  to  protect  the  interests  of 
his  co-complainants ;  where  there  is  nothing,  beyond  the  averment  in  the  1»11,  to 
show  that  the  purchase  or  transfer  of  such  contract  was  for  the  benefit  of  all  the 
complainants,  or  was  made  at  theur  request,  or  with  their  assent 

Persons  having  distinct  claims  against  another,  arising  upon  separate  and  indepen- 
dent contracts,  cannot  join  in  a  bill  to  enforce  such  claims ;  where  there  is  no  proof 
of  a  dommon  interest  in  the  subject  matter. 

To  allow  persons  having  distinct  claims  against  the  same  individual  to  maintain  a 
joint  suit  against  him  merely  because  the  act  of  one  may,  if  valid,  incidentally 
prove  beoflfitial  to  die  others,  might  be  productive  of  great  oppression  and  injusttee. 
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Whenever  a  tender  is  made,  and  ia  iniiated  an  in  the  pleadings,  the  creditor  is  at 
least  entitled  to  the  amount  tendered. 

Where  the  debtor  admits  a  certain  amount  to  be  due,  by  making  a  tender  thereof,  it 
is  not  a  point  at  issue  between  the  parties,  so  far  as  he  is  concerned ;  and  the  cred- 
itor is  not  required  to  eslabilih  the  amount  by  proof 

It  is  well  settled  that  a  written  contract  may  be  waived  by  parol.  And  after  a  oon- 
tnict  has  been  thus  waived  by  one  of  the  parties,  neither  he  nor  any  one  acting 
under  him  can  resuscitate  it. 

Although  courts  of  equity  often  give  relief  where  there  has  been  a  failure  in  strictly 
complying  with  the  terms  of  a  contract,  yet  that  is  only  done  where  there  is  some 
excuse  for  such  failure.  Relief  is  never  granted  to  a  purchaser  where  the  failure 
has  arisen  from  a  detennination  on  his  part  to  abandon  the  contract,  and  where 
the  vendor  has  acquiesced  in  such  abandonment,  and  has  in  consequence  made 
an  agreement  to  sell  the  land  to  another  purchaser,  and  has  put  him  in  possession 
of  the  property. 

An  assignee  of  a  contract  takes  the  same  subject  to  all  existing  equities  in  favor  of 
the  other  party,  against  the  assignor ;  although  such  assignee  may  not  have  re- 
ceived any  notice  of  them  at  the  time. 

A  purchaser  of  land  has  a  right  to  buy  up  a  prior  contract  between  his  vendor  and 
another  person  for  the  sale  of  the  land,  with  a  view  of  extinguishing  an  outstand- 
ing incumbrance,  and  chaxging  the  vendor  with  the  consideration  money.  But 
he  has  no  right  to  procure  such  contract  for  the  purpose  of  defeating  the  title  un- 
der which  he  claims,  and  under  which  be  is  in  possession  of  the  land.  That  tlie 
law  will  not,  and  ought  not  to,  tolerate. 

In  EauiTY.  This  case  came  before  this  court  on  an  appeal 
by  the  defendant  Perry,  from  a  decree  of  the  late  vice  chancel- 
lor of  the  seventh  circuit.  The  bill  was  originally  filed  against 
Abner  Perry,  alone,  to  obtain  injunctions'  against  the  further 
prosecution  of  three  actions  of  ejectment  instituted  by  him,  one 
against  the  plaintiffs  Benney,  and  one  against  each  of  the 
other  plaintiffs,  and  to  compel  the  performance  of  a  contract 
between  Perry  and  one  Smith  D.  Mallory,  for  the  sale  of  lot 
No.  37  in  Savannah,  in  the  county  of  Wayne,  so  far  as  it  related 
to  the  parts  of  that  lot  which  were  in  the  possession  of  the 
plaintiffs,  respectively.  The  bill  averred  that  Wood  had  pur- 
chased the  contract  as  well  in  his  own  behalf  as  to  protect  the 
interest  of  his  co-plaintiffs.  It  also  set  forth  that  Royal  Tor- 
rey  had  once  had  a  claim  against  the  premises,  which  had  not 
been  formally  extinguished.  Perry  demurred  to  the  bill  on  the 
grounds  that  it  did  not  set  forth  any  common  interest  of  the 
plaintiffs  in  the  subject  matter  in  dispute,  and  that  Torrey  had 
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not  been  ma^e  a  oarty.  The  demuiT^v^was  argued  before  the 
late  assistant  vice^  chancellor  of  the^rst circuit ;  who  decided  it 
against  Perry,  on  the  fii^t'groundy  and  in  his  favor  on  the 
second.  The  bill  Was  ti^eik-  amendedi^yr'  making  Torrey  a 
party.  Perry  answered,  but  the  bill  was  taken  as  confessed  by 
Torrey.  Abner  Perry  died  soon  afterwards,  and  it  was  agreed 
by  the  parties  to  substitute  his  widow,  Fanny  Perry,  to  whom 
he  had  devised  the  premises  in  dispute,  as  a  defendant.  An 
order  was  obtained  by  the  plaintiffs  for  the  examination  of  Tor- 
rey as  a  witness ;  and  he  was  examined  accordingly.  Much 
other  testimony  was  taken  in  the  cause.  The  following  is  a 
brief  summary  of  the  facts ;  some  of  which  are  more  particularly 
detailed  in  the  opinion  of  the  court. 

In  1824,  Torrey  was  in  possession  of  the  lot,  under  a  con- 
tract of  sale  to  him  by  Fellows  &  McNab,  the  then  owners, 
on  which  contract  he  had  paid  them  $50.  Being  unable  to 
comply  with  the  terms  of  the  contract,  he  induced  Perry,  who 
was  friendly  to  him,  to  take  an  assignment  thereof,  and  pur- 
chase the  lot.  Perry  paid  the  purchase  money  and  took  a  deed 
in  fee  from  the  then  owners,  to  himself,  for  the  whole  lot.  Pur- 
suant to  an  understanding  between  Perry  and  Torrey  at  the 
time^they  entered  into  a  contract  for  the  sale  of  the  lot  by  Perry 
to  Toney.  Torrey,  bojd  |>vurt  a  house  on  the  lot  previous  to 
Perr^'f  purchase,  and  occupied  it  by  his  tenant  (Dowd)  until 
about  the  26th  of  November,  1634.  But  he  had  failed  in  the 
performance  of  his  contract,  and  Perry  considered  it  at  an  end. 
On  the  day  last  mentioned  Perry  entered  into  a  written  con- 
tract with  Mallory,  called  in  the  prcyefl4iiff^  i^  ^^^^  ^^^^j  "  ^^^ 
Mallory  contract,"  by  which  Perry  agreed  to  convey  the  lot  to 
M^ory,  by  a  warranty  deed,  when  he  should  be  paid  for  it  as 
follows,  that  is  to  ^  "^2750,  payable  $200  in  one  year  from 
such  date,  and  $200  in  one  year  thereafter,  which  was  to  be 
applied  first  in  payment  of  the  interest  and  then  in  reducing 
the  principal ;  and  the  residue  in  six  annual  payments  there- 
after, with  interest.  The  deed  to  be  executed  when  the 
amount  due  should  be  reduced  to  $2000 ;  for  which  sum  a  bond 
and  mortgage  on  the  place  were  to  be  executed  by  Mallory. 
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And  until  such  bond  and  mortgage  should  be  executed,  none  of 
the  valuable  pine  timber  should  be  cut,  except  such  a^.lnight 
be  necessary  for  the  buildings  on  the  premises.  Possessteii  was 
to  be  given  to  the  puil:haser  within  one  month  from  the  date 
of  the  contract.  Mallory  took  partial  possession  of  the  dwelling 
house  within  that  time :  but  after  remaining  there  three  days 
he  relinquished  it,  and  told  Dowd,  the  former  tenant,  that  he 
might  return,  as  he,  Mallory,  had  abandoned  the  contract,  and 
should  have  nothing  more  to  do  with  it.  Dowd  accordingly 
returned — Mallory  assisting  him  to  remove  his  things  back. 
Nevertheless,  Mallory,  on  the  23d  of  February,  1835,  assigned 
the  contract  to  one  Leonard,  for  a  nominal  consideration. 
Leonard  then  removed  some  of  his  furniture  into  the  house,  and 
Dowd  went  out.  Leonard's  property  was  soon  afterwards 
moved  out,  (how,  it  did  not  appear,)  and  he,  shortly  after  that 
time  offered  to  re-assign  the  contract  to  Mallory,  saying  that  he 
in  his  turn  had  abandoned  it.  Torrey  then  put  another  person 
in  possession,  and  applied  to  Perry  for  another  contract.  On 
the  11th  of  December,  1835,  they  made  a  new  contract  in 
writing  for  the  sale  of  the  land  by  Perry  to  Torrey  for  $2857, 
to  be  paid  on  the  first  days  of  November,  1839, 1840,  and  1841, 
with  interest,  to  be  secured  by  a  mortgage  on  the  premises  «ind 
on  other  land  of  Torrey.  The  deed  and  mortgage  to  bijnade 
out  ^vithout  delay.  No  such  deed  or  mortgage  have  eve 
executed.  Torrey  was  then,  and  continued  thereafter,  in  ] 
sion  of  the  lot.  On  the  4th  of  July,  1838,  Perry,  in  pursuance 
of  an  intermediate  arrangement  between  him  and  Torrey,  con- 
veyed 225  acres  of  thfe  lot  to  Thompson  and  Godfrey,  in  fee, 
and  received  from  thenlrtheir  bond  and  mortgage  on  the'eyjiie 
for  $1500.  They  paid  the  remainder  of  the  considerat^i 
money,  amounting  to  $875,  to  Torrey,  who  retained  it  for  hif> 
own  use.  Torrey  remained  in  the  occupancy  of  the  other  parts 
of  the  lot  until  he  disposed  of  the  same  to  the  plaintiffs.  On 
the  3d  of  September,  1838,  he  made  a  written  agreement  with 
the  two  Benneys,  whereby  he  contracted  to  sell  and  convey  to 
them  68  acres  of  the  remaining  part  of  the  lot ;  the  deed  to  be 
executed  when  he  should  receive  $476  and  interest  as  therein 
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mentioned.  They  paid  him  $100  on  the  same  day,  and  subse- 
quently, three  years  interest;  and  the  time  for  paying  the 
residue  was  extended  by  Torrey,  to  the  3d  of  September,  1844. 
The  $100,  and  all  the  interest  paid,  were  retained  by  Torrey. 
The  Benneys  took  possession  of  the  68  acres.  Torrey  subse- 
sequently  sold  an  undefined  portion  of  the  residue  of  the  lot  to 
Wood,  with  the  privilege  of  occupying  the^whole  for  a  time,  and 
then  to  lake  a  deed  for  100  acres,  or  to  occupy  the  whole  until 
he  should  be  paid  for  his  improvements.  And  after  that  he  sold 
half  an  acre  to  Palmer  for  $50,  with  the  privilege  of  taking  an- 
other half  acre  on  the  same  terms ;  s^nd  received  from  him,  and 
retained,  the  $50.  Palmer  went  into  possession  of  the  two  half 
acres.  Toirey  testified  that  these  contracts  with  the  plaintiffs 
were  subsequently  reported  to,  and  approved  by,  Perry ;  who 
promised  to  execute  the  necessary  conveyances.  Perry,  how- 
ever, denies  this.  And  one  of  the  plaintiffs'  witnesses,  (Thomp- 
son,) testified  that  Perry  instructed  him  to  make  inquiries  on 
the  subject,  and  not  to  sanction  the  contracts  unless  he.  Perry, 
should  be  safe  for  the  residue  of  the  money  due  to  him.  It 
seems  that  he  had  also  become  apprehensive  that  Torrey  had 
obtained  the  control  of  the  Mallory  contract,  and  he  therefore 
told  Thompson  that  if  he  found  that  Torrey  intended  to  nMike 
him  trouble  on  that  contract,  any  deed  which  he  should  give  to 
Wood  must  be  subject  to  it.  After  Thompson  had  made  in- 
quiries, he  made  such  a  report  to  Perry  that  he  refused  to  exe- 
cute deeds  to  the  plaintiffs,  and  subsequently  instituted  the 
actions  of  ejectment  for  the  parts  of  the  lot  in  their  possession. 
Leonard,  after  abandoning  the  Mallory  contract,  removed  to 
the  state  of  Ohio.  On  the  11th  of  June,  1836,  he  assigned  that 
contract  to  one  Uriah  Roraback,  who  went  to  the  state  of  Ohio 
to  obtain  it,  for  $25.  This  appears  to  have  been  for  the  benefit 
of  himself,  William  H.  Adams,  and  Mark  H.  Sibley.  Adams 
and  Sibley  each  made  tenders  of  the  money  which  they  sup- 
posed to  be  due  on  the  contract,  and  offered  a  mortgage  for  the 
remainder,  to  Perry,  and  requested  him  to  execute  a  deed  for 
the  lot  He,  however,  declined  to  receive  the  money,  and  re- 
fused to  execute  a  deed.    The  plaintiffs  allege  that  he  then 


1847.]  IN  THE  SUPREME  COURT.  ng 


Wood  V.  Pcrty. 


recognized  the  existing  validity  of  that  contract ;  but  this  is 
denied  by  the  defendant  Perry*  The  substance  of  the  proof  on 
that  subject  is  mentioned  in  the  opinion  of  the  court.  The 
contract  was  assigned  by  Roraback  to  Sibley  on  the  6th  of  July, 
1836 ;  the  consideration  mentioned  in  the  assignment  is  $100. 
After  Thompson  had  communicated  to  Wood  what  Perry  had 
said  about  this  contract,  and  his  refusal  to  convey  to  Wood,  he 
(Wood,)  applied  to  Sibley  for  the  purchase  of  such  contract  for 
himself,  and  as  the  plaintiffs  allege,  to  protect  the  other  plain- 
tiffs. Sibley  conveyed  to  him  by  an  assignment,  dated  June  23d, 
1843.  The  consideration  expressed  in  the  assignment  was 
one  dollar.  Sibley  testifies  that  he  actually  received  from  Wood 
$200,  but  he  refused  to  insert  that  amount  in  the  assignment, 
and  expressly  stipulated  that  it  was  to  be  without  recourse  to 
him.  It  does  not  appear  whether  the  last  assignment  was  be- 
fore or  after  the  commencement  of  the  actions  of  ejectment. 
On  receiving  the  assignment,  and  after  the  commencement  of 
the  suits  in  question.  Wood  contending  that,  under  the  circum- 
stances, he  had  a  right  to  enforce  the  Mallory  contract,  tender- 
ed to  Perry  $606  absolutely,  and  $200  more  if  it  should  be 
found  due,  and  claimed  a  deed  for  all  the  lot  not  included  in 
Thompson  and  Godfrey's  purchase.  Perry  refused,  and  the 
plaintiffs  thereupon  comihenced  their  suit  in  the  court  of  chan- 
cery. The  vice  chancellor  decreed  that  upon  Wood's  paying 
or  tendering  to  the  defendant  Perry,  within  twenty  days,  the 
sum  of  $515,37,  she  should  execute  a  deed  to  him  for  all  the 
lot  not  included  in  Thompson  and  Godfrey's  purchase ;  that 
Torrey  should  execute  a  quit-claim  deed  to  Wood  for  the  same 
premises ;  that  Wood  should  thereupon  convey  to  his  co-plain- 
tiffs the  portions  of  the  lot  purchased  by  them,  on  his  being  paid 
the  balance  due  on  their  contracts ;  that  the  defendant  Periy, 
and  her  representatives,  should  be  perpetually  enjoined  from 
further  prosecuting  the  actions  of  ejectment  already  instituted, 
and  from  commencing  any  other  suit  against  the  plaintiffs  or 
their  representatives,  for  the  parts  of  the  lot  held  by  them  re- 
q>ectiveiy ;  sumI  that  the  defendant  Perry  riiouid  pay  the  com- 
plainants' costs. 
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W.  H.  Seward,  for  the  complainants.  1.  Henry  W.  Wood 
has  an  interest  in  ail  the  lands  mentioned  in  the  bill  of  com- 
plaint, and  in  each  of  the  parcels  thereof,  and  in  the  contracts 
by  which  the  same  are  held  in  possession  by  himself  and  the 
other  complainants  respectively.  2.  All  the  complainants  are 
necessarily  knd  properly  complainants  in  this  suit.  3.  The  bill 
is  not  multifarious.  4.  Royal  Torrey  ought  not  to  have  been 
made  a  party  to  the  bill.  5.  The  bill  shows  a  good  and  suffi- 
cient cause  for  relief  against  the  defendants. 

George  Rathbun,  for  the  defendants.  1.  The  plaintiffs  show 
no  common  interest  in  the  subject  matter  of  this  suit,  and  are 
therefore  improperly  joined.  2.  The  complainants  have  failed 
to  prove  the  case  stated  in  the  bill.  The  contract  with  Wood, 
as  proved,  is  different,  in  every  particular,  from  that  stated  in 
the  bill.  3.  The  Mallory  contract  was  abandoned  by  him  be- 
fore assignment,  and  he  surrendered  the  possession  of  the  prem- 
ises 10  Perry,  who  acquiesced  in  the  refusal  of  Mallory  to  fulfil 
his  contract,  and  Perry  soon  after  executed  to  Torrey  a  new 
contract  for  the  ^ole  lot.  The  Mallory  contract  is  therefore 
void.  4.  Torrey  was  interested  in  the  suit,  and  was  incompe- 
tent to  testify  for  the  plaintiffs.  He  is  also  impeached,  and  is 
not  entitled  to  credit.  5.  The  plaintiffs  are  not  entitled  to  a 
specific  performance,  because  they  have  failed  to  prove  the  con- 
tracts stated  in  their  bill,  and  because  they  have  not  performed, 
or  offered  to  perform,  on  their  part. 

Strong,  P.  J.,  delivered  the  opinion  of  the  court.  The  ob- 
jection raised  in  behalf  of  the  defendant  Perry,  that  there  is  not 
a  common  interest  in  the  plaintiffs  in  the  subject  matter  of  the 
suit,  sufficient  to  enable  them  to  join  in  their  complaint  and 
prayer  for  rehef,  is  settled,  so  far  as  it  relates  to  the  allegations 
in  the  bill,  by  the  decision  of  the  assistant  vice  chancellor  of  the 
first  circuit  on  the  demurrer.  As  there  has  been  no  appeal  from 
his  decree,  the  same  is  conclusive,  so  far  as  it  goes,  upon  the 
parties  in  this  suit.  But  that  does  not  preclude  Perry  from 
subsequently  raising  the  question  of  faxit,  either  by  plea  or  an- 
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swer.  She  has  done  so  by  her  answer,  and  claims  the  benefit 
of  the  objection,  with  the  like  effect  as  if  it  had  been  formally 
pleaded.  This  rendered  it  incumbent  upon  the  plaintiffs  to 
prove  such  common  interest.  If  the  question  had  turned  upon 
the  contracts  made  between  Torrey,  either  in  his  own  behalf 
or  as  agent  for  Abner  Perry,  and  the  plaintiffs,  the  objection 
would  have  been  fatal.  Those  contracts,  as  set  forth  in  the 
bill,  and  so  far  as  the  proofe  go,  were  separate  and  distinct. 
Each  of  them  must  stand  upon  its  own  ground.  There  was 
no  connection  whatever  between  them.  Mr.  Justice  Story  says, 
in  his  Commentaries  on  Equity  Pleading,  "  If  an  estate  should 
be  sold  in  lots  to  different  persons,  the  purchasers  could  not  join 
in  exhibiting  one  bill  against  the  vendor  for  a  specific  perform- 
ance ;  for  each  party's  case  would  be  distinct,  and  would  de- 
pend upon  its  own  peculiar  circumstances,  and  therefore  there 
should  be  a  distinct  bill  upon  each  contract."  {Stori/*s  Eq.  PL 
226,  §  272.)  But  the  bill,  although  it  sets  out  each  contract 
very  fully,  does  not  base  the  plaintiffs'  claim  for  relief  upon 
them.  It  sets  up  a  prior  contract  between  Abner  Perry  and  one 
Mallory,  and  claims  that  the  plaintiffs  are  entitled  to  the  bene- 
fit of  it,  under  an  assignment  of  such  contract  made  to  the  plain- 
tiff Wood,  '^  to  protect  himself  and  his  co-plaintiffs."  The  as- 
sistant vice  chancellor  says,  "  The  purchase  and  transfer  of  that 
contract  having  been  made  to  Wood  for  the  protection,  and 
thus  for  the  benefit,  of  all  the  complainants,  they  have  a  com- 
mon interest  in  enforcing  it  against  the  defendant."  But  there 
is  nothing,  beyond  the  insulated  averment  in  the  bill,  to  show 
that  the  purchase,  or  transfer,  of  that  contract  was  for  the  bene- 
fit of  all  the  plaintiffs.  There  is  no  proof  that  either  of  the 
Benneys,  or  Palmer,  ever  requested  Wood  to  make  the  pur- 
chase for  their  protection,  or  knew  that  he  intended  to  make  it 
at  all,  nor  that  they  contributed  or  agreed  to  pay  any  part  of 
the  purchase  money,  nor  that  there  was  any  subsequent  agree- 
ment between  them  that  it  should  be  for  their  common  benefit, 
or  that  Wood  should  receive  from  his  co-plaintiffs  any  part  of 
the  money  which  he  had  expended.  Nor  does  it  any  where 
appear  that  any  of  the  plaintiffs,  other  than  Wood,  ever  applied 
Vol.  I.  16 
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to  Perry  to  give  either  of  them  a  deed  under  the  Mallory  con- 
tract, or  that  they  at  any  time  authorized  Wood  to  make  such 
application  in  their. behalf.  On  the  contrary,  Wood  made  the 
purchase  without  any  consultation  with  the  others,  paid  the 
consideration  money  out  of  his  own  funds,  took  the  assignment 
in  his  own  name,  made  a  tender  with  his  own  money  of  the 
balance  which  he  supposed  to  be  due  under  the  contract,  and 
claimed  the  execution  of  a  deed  to  himself.  If  Wood  is  entitled 
to  any  benefit  under  the  Mallory  contract,  there  is  nothing  be- 
yond the  averment  in  the  bill  to  show  that  the  other  plaiutifis 
have  any  right  to  participate  in  it.  In  this  respect,  the  case 
difiers  from  Fellows  v.  Fellows^  (4  CowevCs  Rep,  682,)  and 
other  similar  authorities.  There  is  no  proof  of  any  common 
interest  in  the  subject  matter.  To  allow  persons  having  distinct 
claims  against  the  same  individual  to  maintain  a  joint  suit 
against  him,  merely  because  the  act  of  one  may,  if  valid,  inci- 
dentally prove  beneficial  to  the  others  who  had  nothing  to  do 
with  it,  might  be  productive  of  great  oppression  and  injustice. 
We  have  seen  no  case  which  goes  to  that  extent  The  cases 
have  gone  far  enough,  and  should  not  be  extended.  It  might 
be  difficult  for  a  single  individual,  howev.er  meritorious  a  defence 
he  might  have,  to  resist  a  powerfiil  association  formed  against 
him.  The  complainants  having  failed  to  prove  a  common  in- 
terest in  the  subject  matter  of  the  suit,  the  bill  should  for  that 
cause  be  dismissed. 

But  it  is  not  necessary,  nor  are  the  court  inclined,  to  base 
their  decision  in  this  case  solely  upon  that  ground.  There  are 
others  equally  fatal  to  this  suit. 

The  plaintiffs  place  great  reliance  upon  the  testimony  of  the 
defendant  Torrey,  who  was  examined  as  a  witness  for  them, 
under  an  order  of  the  late  vice  chancellor  of  the  seventh  circuit 
The  counsel  for  the  defendant  Perry  contends  that  Torrey  is 
interested  in  the  event  of  the  suit,  and  that  his  interest  is  in  £eL- 
vor  of  the  plaintiffs,  and  that  therefore  he  is  an  incompetent 
witness  for  them.  The  order  very  properly  restricts  his  exam- 
ination to  any  matter  in  which  he  is  not  interested,  and  makes 
his  testimony  subject  to  all  just  exceptions.    The  effect  of  the 
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order  is  simply  to  remove  the  technical  objections  arising  from 
his  being  a  party  to  the  suit  Any  objections  as  to  competency, 
which  would  prevail  against  any  other  witness,  would  be 
equally  effectual  against  him.  So  far  as  relates  to  the  contracts 
made  by  him  with  the  complainants,  he  has  an  interest  that 
they  should  prevail  against  Perry.  They  were  made  by  him 
as  a  party.  ^  That  is  certain,  as  to  the  Benneys,  and  at  least 
probable,  as  to  the  others.  If  these  contracts  should  be  set  aside 
as  invalid,  from  a  want  of  power  or  interest  in  him  to  make 
them,  he  would  be  liable  to  reimburse  to  the  plaintiffs  the  mon- 
eys which  they  have  paid  to  him,  and  also  to  respond  to  them 
in  damages ;  and  that,  whether  the  contracts  were  made  by 
him  in  his  own  behalf,  or  as  an  unauthorized  agent  for  Perry. 
If  the  plaintiffs  should  fail  on  the  ground  that  they  had  not 
complied  with  the  terms  of  their  respective  contracts,  that  would 
exonerate  Torrey.  But  he  was  not  called  by  them  to  prove 
that ;  nor  is  it  alleged  or  admitted  by  them  that  there  was  any 
such  failure  on  their  part.  He  was  called  by  them,  judging 
from  the  course  of  his  examination  by  their  counsel,  to  estab- 
lish their  contracts.  And  as  to  that  he  was  interested,  and  his 
testimony  is  inadmissible.  But  it  is  not  necessary  to  strike  it 
out,  m  the  view  which  we  take  of  the  case.  Then  as  to  his 
testimony  adduced  to  establish  the  Mallory  contract.  ^As  that 
is  hostile  to  the  contracts  made  by  him,  it  would  seem  as  though 
his  interest  must  be  against  the  party  calling  him.  There  is 
some  reason  to  suppose,  however,  that  he  has  an  actual  inter- 
est in  the  attempt  to  set  up  that  contract.  He  states  on  his 
cross-examination,  that  he  asked  Roraback  to  get  possession  of 
that  contract  from  Leonard,  the  first  assignee,  and  told  him  that 
it  would  be  worth  $25  to  him  to  get  it.  It  is  in  evidence  that 
it  was  in  fact  assigned  to  Roraback.  Harrington,  one  of  the 
defendants'  witnesses,  testified  that  he  heard  Torrey  say  he 
had  hired  a  man  who  lived  at  Lyons,  to  go  and  get  the  Mal- 
lory contract  of  Leonard ;  that  he  (Torrey)  had  got  hold  of  it, 
and  that  it  had  cost  him  about  twenty  dollars.  True,  he  said 
he  had  obtained  it  as  the  agent  of  Perry,  and  for  his  benefit ; 
but  Torrey  denies  this  in  his  testimony ;  and  it  is  evident  that, 
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if  he  did,  it  was  not  so  applied.  It  appears  from  the  testimony 
of  Cren.  Adams,  a  witness  for  the  plaintiffs,  that  Torrey  and 
Wood  both  applied  to  him  for  the  purchase  of  the  Mallory  con- 
tract, when  it  was  held  by  Roraback  for  their  common  interest ; 
and  that  at  one  time,  when  they  made  such  application,  they 
were  both  together,  and  that  the  assignment  was  made  to  Mr. 
Wood  at  the  suggestion  of  one  or  both  of  them.  It  is  now 
brought  forward  by  Wood,  who  is  Torrey's  son-in-law,  in  oppo- 
sition to  Perry's  interest.  There  is  much,  besides  the  affinity 
of  the  parties,  to  show  the  connection  of  interests,  as  to  the  sub- 
ject matter  of  this  suit,  between  Wood  and  Torrey.  Some 
work  was  done  upon  the  house  on  the  place  claimed  by  Wood, 
after  he  came  there,  and  he  told  the  workman  (Harrington)  that 
Torrey  would  pay  for  it.  Harrington  also  testifies  that  Wood 
and  Torrey,  together,  were  at  the  expense  of  clearing  two  acres 
on  the  same  place,  called  "  The  White  Oak  bush  pasture." 
That  when  Wood  came  on  the  place,  he  said  he,  with  the  as- 
sistance of  Torrey,  was  going  to  repair  it ;  that  Torrey  was  to 
be  at  the  expense,  that  is,  he  was  to  work  there,  and  Torrey  to 
assist  him  all  he  could.  That  Torrey  agreed  with  the  witness 
for  the  lumber  to  work  up  in  the  house.  When  he  and  Wood 
settled.  Wood  told  the  witness  that  he  (Wood)  had  nothing  to 
do  with  the  cellar.  Torrey  said  the  same,  and  agreed  to  pay 
for  it.  Ransom,  another  witness,  testified  that  he  asked  Wood 
to  pay  for  three  thousand  shingles  used  on  the  place  after  he 
came  there.  Wood  refused,  and  said  that  he  was  building  for 
Torrey,  and  the  witness  might  go  to  him.  Thompson,  a  wit- 
ness introduced  by  the  complainants,  testified,  on  his  cross-ex- 
amination, that  Wood  said  to  him,  that  Torrey  had  got  him  on 
the  place  and  obtained  the  contract  for  the  express  purpose  of 
fighting  out  the  lawsuit  with  Perry's  folks,  and  paying  up  the 
expense ;  that  at  another  time  Wood  said  they  had  made  an 
arrangement  to  let  him  out  of  the  affair,  or  he  was  going  out 
of  it,  and  George  and  Charles  Torrey  (the  sons  of  the  defen- 
dant Torrey)  were  going  on  the  place ;  and  that  Wood  had 
also  told  him  that  they  were  to  have  the  place  by  indemnifying 
him,  or  keeping  him  clear  from  the  costs.     Prom  all  this,  and 


1847.]  IN  THE  SUPREME  COURT.  125 


Wood  V,  Pony. 


Other  testim^My  of  similar  import,  there  is  strong  reason  to  infer, 
that  Torrey,  after  having  induced  Perry  to  buy  the  land  in 
question,  to  befriend  him,  and  then  entering  into  a  contract 
with  him  to  purchase  the  lands  on  terms  which  would  indem- 
nify Perry,  and  after  having,  at  Perry's  request,  and  as  his 
agent,  obtained  a  prior  contract  which  had  been  adandoned  by 
its  proprietor,  for  a  mere  song  ;  and  after  having,  through  Per- 
ry's indulgence,  received  and  applied  to  his  own  use  a  consid- 
erable sum  of  money  which  had  bev.:i  obtained  through  a  sale 
of  a  part  of  the  premises,  turns  round  upon  his  benefactor,  and 
sets  up  this  prior  contract  to  prevent  him  from  obtaining,  through 
the  residue  of  the  land,  a  part  of  the  consideration  money  which 
Torrey  had  received  and  spent.  The  evidence  is  perhaps  not 
sufficient  to  prove  positively  that  Torrey  has  a  fixed  legal  in- 
terest in  setting  up  the  Mallory  contract,  sufficient  to  absolutely 
disqualify  him ;  and  his  testimony,  as  to  that,  must  be  retained 
in  the  cause.  But  under  these  circumstances,  and  others 
strongly  affecting  his  credibiUty,  it  ought  not  to,  and  cannot, 
have  much  weight,  if  any  at  alL  It  is  contended  by  the  plain- 
tiffs, that  Torrey,  in  making  the  contracts  with  them,  acted  as 
Perry's  authorized  agent,  and  not  in  his  own  right,  claiming 
under  his  contract,  and  that  Perry  is  bound  to  perform  them. 
Torrey  swears  that  after  the  sale  and  conveyances  to  Thomp- 
son and  Grodfrey,  on  the  4th  of  July,  1838,  the  contract  between 
him  and  Perry  was  waived  by  both  of  them.  That  Perry  then 
requested  him  to  make  sale  of  the  residue  of  the  lot,  as  his 
agent,  but  subject  to  his  approval,  and  to  report  the  sales  to 
him.  That  under  subh  authority,  he  made  the  several  sales  to 
the  plaintiffs ;  which  were  in  due  time  reported  to,  and  ap- 
proved of  by,  his  employer.  If  all  this  were  true.  Perry  would 
have  been  bound  to  comply  with  the  terms  of  the  contracts 
when  duly  requested  so  to  do.  But  these  positions  are  support- 
ed solely  by  the  testimony  of  Torrey,  and  are  contradicted  by 
himself,  and  by  documentary  and  oral  evidence.  When  asked 
by  the  defendants'  counsel  whether  he  had  ever  given  up  all  his 
claim,  on  the  unsold  and  unconveyed  part  of  the  lot,  to  Perry, 
ha  said  that  he  had  never  talked  with  him  on  that  subject. 
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Even  if  he  had  concluded  to  waive  his  contract,  that  could  not 
be  done  without  the  consent  of  Perry ;  and  it  no  where  appears 
that  such  consent  was  ever  given.  But  Torrey  says,  further, 
that  if  he  had  succeeded  in  subsequently  selling  all  that  part 
of  the  lot  not  included  in  the  purchase  of  Thompson  and  God- 
frey, he  was  to  receive  for  his  own  benefit  all  beyond  the  amount 
due  to  Perry  on  his  contract.  If  that  was  so,  it  was  a  continu- 
ance of  such  contract,  in  substance,  and  certainly  would  not 
prove  an  implied  waiver.  Neither  could  a  waiver  have  been 
of  any  possible  use  to  either  party.  But  Torrey's  acts  look 
strongly  the  other  way.  He  made  the  contract  with  the  Ben- 
neys  in  his  own  name,  as  principal,  and  not  as  agent  for  any 
one.  By  that  he  agrees  to  sell  and  convey  to  them,  by  a  good 
and  sufficient  warranty  deed,  the  sixty-eight  acres  included  in 
their  purchase.  He  could  not  certainly  convey  to  them  until 
he  had  first  received  a  deed  from  Perry  ;  and  he  had  no  right 
to  that,  except  upon  fulfilling  his  contract.  Torrey  also  re- 
ceived, and  confessedly  applied  to  his  own  use,  what  was  paid 
by  the  Benneys,  and  extended  the  time  for  paying  the  residue. 
There  was  no  written  contract  between  the  plaintiff  Palmer 
and  Torrey  ;  nor  is  there  any  positive  evidence  in  what  char- 
acter the  latter  made  it.  But  he  received  the  money  paid  by 
Palmer,  and  it  is  not  proved  or  alleged  that  it  was  paid  by  him 
to  Perry.  Neither  was  there  any  written  agreement  between 
Torrey  and  Wood ;  and  there  is  so  much  contradiction  between 
the  statements  in  the  bill,  the  testimony  of  Torrey,  and  the  de- 
clarations of  Wood,  that  it  is  impossible  to  say  what  the  terms 
of  that  agreement  were.  The  whole  history  of  this  matter  is 
strong  to  show  the  wisdom  of  that  provision  of  the  statute 
which  requires  that  such  agreements  should  be  in  writing,  and 
to  throw  doubts  upon  the  expediency  of  another  provision  which 
allows  courts  of  equity  to  establish  verbal  contracts  relative  to 
the  sales  of  lands  in  cases  of  part  performance.  If  there  had 
been  no  relaxation,  all  such  contracts  would  have  been  in  wri- 
ting. The  parties  would  no  more  have  thought  of  making  ver- 
bal agreements  for  the  sale  of  lands,  than  they  do  now  of  taking 
oral  conveyances.    Wood  himself  told  the  witness  Thompson 
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that  he  agreed  to  pay  $3200  for  the  one  hundred  acres  sold  to 
him — $1700  to  Perry,  and  $1500  on  a  credit  to  Torrey.  Be- 
sides this,  it  is  proved  that  Torrey  cut  a  considerable  quantity  of 
timber  from  different  parts  of  the  land  sold  to  Wood,  and  it  no 
where  appears,  nor  is  it  alleged,  that  he  paid  the  avails  to  Perry. 
All  these  facts  go  far  to  show  that  Torrey,  up  to  and  after  the 
time  of  his  sales  to  the  plaintiffs,  considered  himself  as  the  equi- 
table owner  of  the  land,  under  his  contract  with  Perry ;  and 
that  he  made  such  sales  with  a  view  of  enabling  him  to  fulfil 
it.  If  so,  and  if  such  sales  were  not  previously  authorized  or 
subsequently  ratified  by  Perry,  he  would  not  be  bound  to  com- 
plete them  until  all  the  money  due  on  his  contract  should  be 
paid.  But  if  Torrey  made  them  in  his  own  right,  and  subse- 
quently reported  them  to  Perry,  and  Perry  ratified  them,  and 
agreed  to  execute  deeds  to  the  purchasers,  he  would  be  bound 
to  do  so ;  provided  they  complied  with  the  terms  of  the  sales. 
But  if  the  sales  had  been  made  by  Torrey  as  Perry's  agent, 
and,  indeed,  in  whatever  character  they  were  made  by  Torrey, 
he  himself  says  that  they  were  to  be  subject  to  Perry's  subse- 
quent approval  and  ratification.  It  is  supposed  that  he  assent- 
ed to  them  by  his  permitting  the  purchasers  to  make  valuable 
improvements  upon  the  parts  sold  to  them  with  his  knowl- 
edge, and  without  objection  or  explanation.  He  might  have 
known  of,  and  permitted,  such  improvements,  without  intend- 
ing to  execute  separate  deeds  until  all  the  money  due  to  him 
should  be  paid.  But  there  is  no  evidence,  beyond  Torrey's  as- 
sertion, that  Perry  knew  any  thing  about  those  improvements, 
although  there  is  much  to  infer  the  contrary.  He  lived  in  a 
distant  county,  was  an  old  infiim  man,  and  was  not  on  the  lot 
after  the  sale  to  either  of  the  plaintiffs.  The  whole  of  his  con- 
versation with  Thompson,  proved  by  the  plaintiffs,  indicates 
that  he  knew  but  little,  if  any  thing,  about  the  sales  made  by 
Torrey,  or  of  the  acts  of  either  of  the  purchasers  upon  the  prem- 
ises sold  them.  Then,  as  to  his  approval  of  those  sales,  and  his 
agreement  to  execute  deeds  to  the  plaintiffs,  there  is  no  evidence 
of  either,  except  what  is  stated  by  Torrey.  On  the  contrary, 
Perry's  instructions  to  Thompson,  called  for  by  the  plaintiffs, 
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and  on  a  part  of  which  they  principally  found  their  claim  for 
relief,  clearly  indicate  that  he  had  not  approved  of  such  sales, 
and  would  not  confirm  them,  unless  he  could  have  the  money 
due  to  him  on  his  contract  with  Torrey  effectually  secured. 
Indeed,  so  far  as  it  relates  to  the  contract  with  Wood,  Torrey 
himself  says  that  Perry  declined  accepting  it  until  he  could  see 
Thompson,  and  get  him  to  make  the  requisite  inquiries.  Thomp- 
son said  he  did  make  such  inquiries  at  Perry's  request,  and 
then,  in  his  behalf,  declined  making  or  affirming  the  contracts. 
The  weight  of  the  evidence  is,  that  Perry  never  approved  of 
the  contracts  between  Torrey  and  the  plaintiffs,  so  as  to  make 
them  obligatoiy  on  him.  If,  therefore,  they  had  founded  their 
prayer  for  relief  upon  those  contracts,  they  have  not  proved  that 
they  were  entitled  to  it. 

It  was  said  by  the  counsel  for  the  plaintiffs,  on  the  argument, 
that  Perry  took  the  legal  title  to  the  whole  lot,  subject  to  the 
equitable  rights  of  Torrey.  If  that  were  so,  such  equitable 
rights  could  not  now,  if  they  would,  under  any  circumstances, 
aid  the  plaintiffs.  They  would  have  been  extinguished  by,  or 
merged  in,  the  subsequent  contract  between  Perry  and  Torrey. 
By  that  contract,  they  assumed,  each  for  himself,  and  admitted 
in  the  other,  the  character  of  vendor  and  purchaser  of  an  abso- 
lute and  unconditional  title  in  fee  simple.  So  far  as  it  related  to 
their  own  respective  claims  at  the  time,  they,  and  their  repre- 
sentatives, were  thereby  precluded  from  subsequently  denying 
the  light  of  each  to  make  such  contract  But  the  plaintiffs 
make  no  claim  through  such  alleged  equitable  interests,  but,  in 
fact,  claun  in  opposition  to  them.  Nor  do  they  now  claim  the 
performance  of  their  contracts  with  Torrey  by  Perry^s  repre- 
sentative ;  nor  have  they  offered,  either  to  Perry  before  commen- 
cing this  suit,  or  to  his  representative,  in  their  bill,  to  fulfil  the 
terms  of  such  contracts  on  their  part.  Indeed,  they  repudiate 
them,  and  claim  under  a  prior  and  hostile  contract ;  and  upon 
that  claim  they  must  stand  or  faU.  What  is  said  (and  much 
of  it  unnecessarily)  in  the  pleadings  and  proofs  in  reference  to 
the  Torrey  contracts,  was  probably  with  a  view  to  show  the 
equities  of  the  several  parties  in  the  whole  transaction ;  and  it  is 
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in  reference  to  those  equities  only,  that  the  court  has  bestowed 
any  attention  upon  that  branch  of  the  case. 

The  late  vice  chancellor  of  the  seventh  circuit  considered  the 
Mallory  contract  as  still  operative  and  binding,  and  upon  that 
based  his  decree.  But  if  that  contract  had  been  revived,  and 
rendered  binding  on  the  defendant  Perry,  we  think  that  the 
decree  is  erroneous  in  several  particulars. 

The  decree  credits  to  the  complainants  the  full  amount  of  the 
consideration  money  paid  by  Thompson  and  Godfrey  on  their 
purchase,  including  that  portion  retained  by  Torrey  for  his  own 
use,  and  yet  makes  no  provision  for  their  protection.  If  the 
Mallory  contract  be  valid,  it  necessarily  annuls  the  title  convey- 
ed to  them  by  Perry,  and  it  is  left  in  the  power  of  Wood  to 
harass  them  by  litigation,  if  not  to  avoid  their  title  altogether. 
If  he  has  the  benefit  of  the  purchase,  he  should  be  expressly  re- 
quired to  perfect  it.  The  decree  also  directs  that  the  com- 
plainants should  be  entitled  to  their  deeds  on  payment  to  the 
defendant  Perry  of  the  sum  of  $515,37 ',  whereas  the  plaintiff 
Wood  had  previously  tendered  the  sum  of  $606,  which  the 
plaintiffs  state  in  their  bill  they  are  advised  and  beUeve  remains 
unpaid  on  the  Mallory  contract.  Whenever  a  tender  is  made, 
and  is  insisted  on  in  the  pleadings^  the  creditor  is  at  least  en- 
titled to  that  amount.  {SlcLck  v.  Brown^  13  Wend,  390.  Birks 
V.  THppet,  1  Saund.  Rep.  33,  n.  2.  Cos  v.  Parry ^  1  Durn.  4* 
Ea^fsRepAMi,)  The  rule  is  founded  in  good  sense.  Where 
the  debtor  admits  th^t  amount  to  be  due,  it  is  not  a  point  at 
issue  between  the  parties  so  far  as  he  is  concerned,  and  /^e 
creditor  is  not  required  to  establish  it  by  proof.  Neither  do  we 
see  the  propriety  of  charging  the  defendant  Perry  with  $875 
retained  by  Torrey.  That  sum  was  never  in  fact  received  by 
Abner  Perry,  nor  by  Torrey  as  his  agent.  Torrey  received  it 
in  his  own  right,  under  the  interest  acquired  by  his  contract 
The  most  that  could  be  required  by  the  complainants,  on  setting 
up  the  Mallory  contract,  would  be,  that  there  should  be  a  sepa- 
rate valuation  of  the  land  sold  to  Thompson  and  Godfrey  and 
the  other  part  of  the  lot,  and  that  Wood  should  pay  to  Perry 
the  same  proportion  of  the  consideration  money  of  the  Mallory 
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contract  which  the  actual  value  of  the  land  to  be  conveyed  to 
him  bear8  to  the  whole  lot.  According  to  the  decree,  Wood 
could  obtain  for  the  sum  of  $291,37  property  for  which  he 
acknowledges  in  his  biU  he  was  to  pay  $1700,  and  for  which, 
according  to  the  statement  of  one  of  the  witnesses,  he  was  to 
allow  $3200.  He  would  have  paid  in  all,  to  the  defendant 
Perry  $515,37,  and  to  Sibley,  for  the  Mallory  contract,  $200, 
and  he  will  be  entitled  to  receive  from  the  Benneys  $376,  being 
the  balance  due  on  their  purchase  besides  the  interest,  and  from 
Palmer  $50,  being  the  balance  due  on  his  purchase ;  while 
Perry  must  sustain  a  dead  loss  of  $875,  with  interest  on  that 
sum  from  the  4th  of  July,  1838,  the  date  of  the  deed  to  Thomp- 
son and  Godfrey. 

But  we  do  not  think  the  vice  chancellor  was  right  in  suf^)os- 
ing  that  the  Mallory  contract  was  still  operative.  Mallory  him- 
self testifies  that  he  had  given  up  the  possession  of  the  land  and 
abandoned  that  contract,  and  had  written  to  that  effect  to  Perry. 
Perry  made  no  objections,  but  has  uniformly  expressed  his  de- 
termination not  to  consider  it  of  any  binding  force  or  effect 
That  a  written  contract  may  be  waived  by  parol  is  well  settled. 
(17  Ves.  356.  2  John.  Rep,  405.)  The  contract  was  then  dead ; 
nor  was  it  in  the  power  of  Mallory  or  any  one  acting  under  him 
to  resuscitate  it.  (1  Caines^  Rep.  47.  3  John.  Ca.  60.  5  John. 
Rep.  87.  9  Cawen's  Rep.  46.  13  John.  Rep.  359.)  He  in- 
formed Leonard,  both  before  and  at  the  time  of  making  the 
assignment  to  him,  that  the  contract  had  been  given  up. 
Leonard  having  taken  it  with  a  full  knowledge  of  that  fact,  and 
from  a  man  who  was  out  of  the  possession  to  which  he  would 
have  been  entitled,  had  it  still  been  operative,  acquired  no  right 
to  enforce  it  Roraback,  in  making  the  purchase  from  Leonard, 
either  acted  as  the  agent  of  Perry,  or  in  hostility  to  him.  If  he 
acted  as  Perry's  agent,  then  the  purchase  enured  to  his  benefit, 
and  the  subsequent  assignment  was  in  fraud  of  Perry's  rights, 
and  could  not  avail  the  assignee.  But  if  he  acted  in  hostility 
to  Perry's  rights,  or  made  the  purchase  in  his  own  behalf  there 
are  other  fatal  objections  to  his  acquiring  any  rights  und^  it 
It  bad  been  expressly  abandoned  by  Mallory,  and,  although 
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Lieonard,  when  it  was  first  assigned  to  him,  had  endeavored  to 
obtain  possession  of  the  property,  yet,  he  too  had  subsequently 
given  it  up  and  abandoned  the  contract.  There  had  also  been 
a  default  in  making  the  fiist  payment.  By  the  terms  of  the 
contract,  Perry  was  to  give  a  deed  when  the  consideration  should 
be  paid  as  therein  mentioned.  Two  himdred  dollars  was  to  be 
paid  within  one  year  from  its  date.  That  period  expired  on 
the  26th  day  of  November,  1835,  and  yet  that  sum  had  not 
been  paid  on  the  11th  of  June,  1836,  when  the  contract  was 
assigned  to  Roraback.  It  is  true,  that  courts  of  equity  often 
give  relief  where  there  has  been  a  failure  in  strictly  complying 
with  the  terms  of  a  contract.  But  that  is  only  done  where 
there  is  some  excuse  for  such  failure.  Such  reUef  is  never 
granted  to  a  purchaser  where  the  failure  has  arisen  from  a  de- 
termination on  his  part  to  abandon  the  contract,  and  the  vendor 
has  acquiesced  in  such  abandonment,  and  has  in  consequence 
made  an  agreement  to  sell  the  land  to  another  purchaser,  and 
has  put  him  in  possession  of  the  property.  The  prior  contract 
would  then  be  a  nullity.  It  is  immaterial  whether  Roraback, 
at  the  time  of  the  assignment  to  him,  was  acquainted  with 
these  facts  or  not.  An  assignee  of  a  contract  takes  the  same 
subject  to  all  existing  equities  in  favor  of  the  other  party  against 
the  assignor ;  although  such  assignee  may  not  have  received 
any  notice  of  them  at  the  time.  (2  Vesey,  691, 764.  1  P.  Wms. 
496.  1  Vesey,  123.  4  Vesey.jun,  21.  2  John.  Ch.  Rep.  401.) 
But  there  was  enough  in  this  case  to  charge  the  assignee 
with  notice.  Although  the  assignor  would  have  been  entitled 
to  the  possession  of  the  land  by  the  terms  of  the  contract,  had 
it  not  been  waived  or  abandoned,  yet  he  was  notoriously  out 
of  possession.  Leonard  was  in  fact  a  resident  of  another 
state,  where  Roraback  sought  for  him.  Torrey  was  then 
actually  in  possession  under  a  subsequent  contract  with  Perry. 
All  these  circumstances  were  sufficient  to  put  Roraback  upon 
inquiry,  and  if  he  did  not  choose  to  make  it,  he  and  those 
claiming  under  him  should  be  the  sufferers,  and  not  the  other 
party.  But  if  Leonard  had  not  in  fact  abandoned  the  prop- 
erty, and  made  default  in  the  performance  of  one  of  the 
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conditions  on  which  he  was  to  be  entitled  to  a  deed,  yet  it  was 
notorious  that  his  claim  was  contested  at  the  time  by  a  person 
then  in  possession.  His  right  was  disputed,  (and  in  fact,  under 
the  circumstances,  pretended,)  and  he  had  not  been  in  posses- 
sion of  the  premises  for  the  space  of  a  year  before  the  assign- 
ment. The  circumstances  bring  it  directly  within  the  mischief 
intended  to  be  prevented  by  the  statute  against  champerty  and 
maintenance,  (2  R,  IS,  691,  §  6,)  and  strongly  illustrate  the 
wisdom  of  its  provisions.  Had  the  contract  remained  in  the 
possession  of  either  Mallory  or  Leonard,  there  would  have  been 
no  difficulty ;  but  the  transfer  of  it  gave  rise  to  an  immediate 
controversy,  and  has  subsequently  been  productive  of  a  long, 
vexatious,  and  expensive  litigation. 

The  assignment  to  Mr.  Sibley  is  Uable  to  the  same,  if  not 
stronger  objections.  It  was  made  after  the  two  unsuccessful 
attempts,  one  by  himself,  and  the  other  by  Gen.  Adams,  to  in- 
duce Perry  to  acknowledge  the  existing  validity  of  the  contract, 
and  to  comply  with  its  terms.  It  was  strongly  argued  by  the 
plaintiffs'  counsel,  that  Perry,  in  his  conversations  with  Gen. 
Adams  and  Mr.  Sibley,  did  acknowledge  that  the  contract  was 
then  operative,  and  that  he  intended  to  perform  it  Now  it  is 
by  no  means  probable  that  Perry,  after  the  strong  determination 
to  annul  it,  expressed  in  his  letter  of  the  8th  of  April,  1835, 
adduced  in  evidence  by  the  plaintiffs,  and  after  having  made 
another  agreement  with  Torrey  for  the  sale  to  him  of  the  same 
land,  would  be  willing  to  revive  the  Mallory  contract.  True, 
he  did  not  express  to  Gen.  Adams  or  Mr.  Sibley,  any  decided 
determination  to  avoid  it.  That  may  have  been  owing  to  his 
respect  for  gentlemen  of  their  high  character  and  standing. 
Gen.  Adams  testified  that  Perry  said  in  substance,  (though  he 
did  not  recollect  the  exact  words,)  that  he  expected  to  fulfil  the 
contract,  but  he  was  some  uncertain  about  it.  If  the  recollec- 
tion of  this  witness  is  correct,  there  is  no  positive  recognition  of 
the  contract.  His  testimony,  too,  was  given  under  circumstances 
which,  notwithstanding  his  unquestioned  respectability,  do  not 
entitle  it  to  any  controling  influence.  He  was  interested  at  the 
time,  and  speaks  merely  of  the  substance  of  what  was  said ;  and 
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it  is  well  settled  that  no  great  reliance  can  be  placed  on  such 
testimony.  His  memory,  too,  appears  to  be  very  indistinct. 
He  does  not  recollect  whether  he  tendered  the  amount  then  due, 
($200,)  or  the  whole  consideration  money,  ($2750.)  He  says 
that  he  cannot  state  the  amount  further,  than  that  on  the  morn- 
ing when  he  started,  Roraback  had  a  few  hundred  dollars, 
(which,  according  to  Roraback's  testimony,  was  not  handed  to 
him,)  the  witness  had  a  few  hundred  dollars,  and  he  went  to  a 
neighbor  and  got  a  few  hundred  dollars  more.  He,  however, 
states  one  circumstance  which  strongly  marks  the  character  of 
what  was  said  and  done  at  this  interview — that  he  determined 
in  the  same  year  to  have  nothing  more  to  do  with  the  business. 
There  is  nothing  in  the  conversation  with  Mr.  Sibley,  from 
which  it  can  be  reasonably  inferred  that  Perry  at  that  time  re- 
cognized the  validity  of  the  contract.  And  the  conclusion 
which  Mr.  Sibley  drew  from  what  was  then  said,  may  be  infer- 
red from  the  fact,  that,  with  all  his  resources,  he  made  no 
attempt  to  enforce  it  during  the  seven  years  while  it  was  in  his 
possession.  The  evidence  is  'by  no  means  sufficient  to  prove 
the  alleged  waiver,  and  it  ought  not  to  be  Ughtly  inferred 
against  the  party's  own  interest. 

The  assignment  to  Wood  was  liable  to  still  stronger  objec- 
tions. He  was  doubtless  well  informed  by  his  father-in-law  of 
all  the  circumstances  attending  the  transaction.  Besides,  he 
must  have  seen  that  the  consideration  expressed  in  the  assign- 
ment was  much  less  than  what  he  paid — in  fact  merely  nomi- 
nal. And  he  knew  that  Sibley  refused  to  make  the  assignment 
at  all,  except  on  the  express  condition  that  he  should  not  impli- 
cate himself  in  any  way,  or  give  a  remedy  back  on  him,  and 
that  there  was  to  be  no  recourse  back  to  him  in  any  event.  All 
this,  coming  as  it  did  from  an  able  counsellor,  was  sufficient  to 
put  Wood  on  his  guard.  It  was  said  on  the  argument  that 
Perry  had  sanctioned  the  purchase  of  this  contract  by  Wood, 
and  expressed  his  determination  to  give  a  conveyance  under  its 
provisions.  To  prove  this,  the  plaintiffs  introduced  Thompson 
as  a  witness.  He  testified  that  Perry,  after  giving  him  instruc- 
tions relative  to  the  sale  of  the  lands,  not  based  upon,  but  at 
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variance  with  the  Mallory  contract,  duected  him  to  say  that  if 
the  witness  made  any  bargain  binding  Torrey  to  give  a  deed, 
if  he  was  satisfied  from  any  information  that  Torrey  was  going 
to  make  him  trouble  on  the  Mallory  contract,  the  deed  would 
be  made  subject  to  it ;  and  that  he  communicated  the  sub- 
stance of  that  conversation  to  Wood.  What  was  said  was 
based  upon  the  supposition  that  Torrey  might  give  some  trouble. 
There  was  no  probability  of  that  if  a  deed  was  to  be  given  to 
Wood  under  a  sale  effected  by  Torrey  himself  And  if  there 
had  been  any,  Torrey  could  easily  have  removed  it  by  a  release. 
That,  therefore,  afforded  no  good  reason  for  the  purchase  of 
the  Mallory  contract.  Neither  was  there  any  promise  to  exe- 
cute a  deed  under  it  on  any  contingency.  Perry  could  not  have 
intended  to  revive  that,  when  the  effect  of  it  would  have  been 
not  only  to  repudiate  his  contract  with  Torrey,  but  to  annul  the 
title  of  Thompson  and  Godfrey  to  the  land  which  he  had  con- 
veyed to  them,  and  made  him  responsible  on  his  warranty 
deed  for  that  land.  Perry  merely  declared  that  if  there  was 
any  probability  of  trouble  from  Torrey  on  the  Mallory  contract, 
his  deed  would  be  made  subject  to  it.  That  could  not  cer- 
tainly be  tortured  into  a  declaration  that  the  deed  would  be 
made  under  it.  His  sole  object  was  to  avoid  litigation ;  not 
certainly  to  revive  a  contract  which  would  cause  both  trouble 
and  litigation.  Had  Wood  purchased  it  with  a  view  of 
extinguishing  an  outstanding  incumbrance,  and  charging 
Perry  for  the  consideration  money,  that  would  have  been 
well  enough.  But  the  facts  afforded  no  excuse  for  his  pro- 
curing it  with  the  view  of  defeating  the  title  under  which  he 
had  made  his  purchase,  and  had  entered  into  and  then  held 
possession  of  the  land.  That  the  law  would  not,  and  ought 
not  to,  tolerate. 

The  whole  history  of  the  transfer  of  the  Mallory  contract 
shows  that  it  was  considered  by  the  parties  as  of  at  least 
doubtful  validity.  It  was  assigned  to  Leonard  for  one  dollar, 
to  Roraback  for  not  exceeding  twenty-five  dollars,  to  Sibley  (as 
expressed  in  the  assignment  to  him)  for  one  hundred  dollars, 
and  to  Wood  for  two  hundred  dollars.    The  last  mentioned 
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sum  was  all  that  he  gave  for  what  was  to  transfer  to  him 
property,  for  a  part  of  which,  as  has  been  before  remarked, 
he  was  to  pay  $3200.  But  the  contract  was  dead  before  it 
was  assigned  at  all.  Nothing  had  occurred  to  restore  its 
vitaUty,  and  Wood  was  precluded,  under  the  circumstances, 
from  setting  it  up  to  defeat  the  title  under  which  he  had 
purchased  and  entered  into  and  retained  possession  of  the  land 
in  dispute. 

The  parties  are  not  entitled  to  any  reUef  in  this  suit.  So  hx 
as  relates  to  the  Benneys  and  Palmer,  they  have  undoubtedly 
made  their  purchases  and  expended  their  money  in  good  faith. 
If  they  can  prove  by  competent  testimony  any  valid  right  to 
have  their  contracts  fulfilled  by  the  Perrys,  they  ought  to  have 
an  opportunity  to  do  so,  when  freed  from  their  existing  connec- 
tion with  Wood.  As  to  Wood,  all  that  he  can  claim  imder  his 
contract,  if  that  is  valid  against  Perry,  is,  to  retain  possession " 
of  the  land  until  he  is  reimbursed  for  his  expenditures.  If  he 
can  prove  the  recognition  of  his  contract  by  Perry,  and  that 
there  is  any  thing  due  to  him  for  such  expenditures,  he  can 
avail  himself  of  that  defence  at  law ;  and  there  is  no  necessity 
for  his  resorting  to  the  equity  side  of  this  court. 

The  decree  of  the  late  vice  chancellor  of  the  seventh  circuit 
must  be  reversed,  the  injunctions  must  be  dissolved,  and  the 
bill  must  be  dismissed,  unconditionally  as  to  Wood,  but  without 
prejudice  to  the  rights  of  the  other  complainants  (whatever 
they  may  be)  under  their  contracts  with  Torrey,  and  the  com- 
plainants must  pay  the  costs  of  the  defendant  Perry  in  this 
suit,  including  her  costs  on  the  appeal. 
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Barron  vs.  The  People. 

A  criminal  case  cannot  he  moved  out  of  its  order  on  the  calendar,  by  the  de&iOr 

dant,  unless  the  notice  of  ai]^ument  states  his  intention  of  bringing  it  on  out  of 

its  Older. 
A  judgment  against  the  defendant,  in  a  criminal  case,  will  not  be  reversed  by 

default    But  the  court  must  be  satisfied  that  there  was  error  in  the  record,  or 

proceedings,  of  the  court  below. 
That  part  of  the  97th  rule  which  gives  to  the  counsel  for  the  people,  alone,  the  right 

to  move  cases  out  of  their  order  on  the  calendar,  applies  only  to  the  first  week  in 

term.    After  that,  cither  party,  on  a  four  days'  notice,  may  bring  on  the  argument 

of  the  cause  out  of  its  order. 

The  plaintiff  in  error  was  convicted,  at  the  oyer  and  terini- 
ner  in  New- York,  of  grand  larceny,  and  brought  a  writ  of 
error  to  this  court  on  a  bill  of  exceptions  taken  at  the  trial, 
during  the  third  week  of  the  term. 

H.  H.  Burlock,  for  the  plaintiff  in  error,  upon  a  general 
notice  of  argument  of  four  days,  moved  on  the  argument  of  the 
writ  of  error,  out  of  its  order  on  the  calendar,  under  the  97th 
rule  of  the  court. 

The  Court  said  the  notice  of  argument  was  defective,  in 
not  stating  the  party's  intention  to  bring  on  the  argument  of 
the  cause  out  of  its  order  on  the  calendar. 

On  a  subsequent  day,  after  the  service  of  a  new  notice  of 
argun^ent,  by  the  plaintiff's  attorney,  specifying  his  intention 
of  bringing  the  cause  on  for  argument  out  of  its  order  on  the 
calendar,  on  that  day — 

Mr.  Burlock  moved  for  judgment  of  reversal  by  default;  the 
district  attorney  not  appearing  on  behalf  of  the  people. 
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The  Court  said  they  would  not  reverse  a  judgment  by 
default,  in  a  criminal  case.  That  a  convicted  criminal  could 
not  be  got  out  of  the  state  prison  by  default ;  but  that  they 
must  be  satisfied  there  was  error  in  the  record,  or  proceedings, 
of  the  court  below.  And  they  directed  the  plaintiff's  counsel 
to  argue  the  cause  ex  parte ;  which  the  counsel  was  proceed- 
ing to  do,  when 

/.  McKeon,  district  attorney,  for  the  people,  came  into  court 
and  objected  that  the  plaintiff  had  no  right  to  bring  on  the 
argument  of  the  cause  out  of  its  regular  order  on  the  calendar. 
He  insisted  that  the  district  attorney  alone  had  that  right, 
under  the  97th  rule. 

By  the  Court.  That  pgirt  of  the  rule  which  gives  to  the 
counsel  for  the  people,  alone,  the  right  to  move  cases  out  of 
their  order,  applies  only  to  the  first  week  in  term.  After  that, 
either  party,  on  a  four  days'  notice,  may  bring  on  the  argument 
of  the  cause  out  of  its  order  on  the  calendar. 


Same  Term.    Before  the  same  Justices, 
Halliday  vs.  Noble  and  others. 

Where  an  ftppBcadon  is  made  to  an  officer,  by  a  receiTer  of  as  insolvent  corporation, 
for  a  warrant  to  bring  a  debtor  before  such  officer  for  exaounation,  pnrsaant  to 
the  statute,  (2  R.  S.  464,  S  42 ;  Jd,  469,  §f  67,  68,  73;  Id.  43,  %  12,)  the  petition 
for  that  purpose  should  state  the  fiu;ts  upon  which  the  application  is  founded,  pos- 
itively, and  not  in  the  alternative. 

If  the  petition  states  that  the  person  proceeded  against  has  in  his  possession,  either 
individually  or  as  administrator,  &c.,  some  property  belonging  to  the  petitioner; 
that  such  person,  for  the  estate  of  his  intestate,  is  indebted  to  the  petitioner ;  and 
that  he,  either  individually  or  as  such  administrator,  has  in  his  hands  a  laige 
amount  of  OMuey,  belonging  to  the  petitioner ;  which  he  has  not  accounted  for  or 
Vol.  J.  18 
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delivared  over  to  him;  eiich  petition  will  be  defective,  and  will  not  anthonze  the 

issuing  of  a  warrant 
If  the  person  against  whom  an  application  of  this  nature  is  made,  is  indebted  only 

as  an  administrator,  he  is  not  a  person  liable  to  be  proceeded  against,  under  the 

statute. 
If  a  plea  is  bad  in  substance,  the  plaintiff  is  entitled  to  judgment,  upon  demurrer, 

although  his  replication  is  bad. 
Where  a  declaration  chaxges  the  defendant  with  having  committed  a  trespass  on  a 

particular  day,  if  the  defendant  pleads  an  act  of  his  done  on  a  previous  day,  as  a 

justification,  he  should  traverse  the  commission  of  the  trespass  on  any  other  day, 

either  before,  or  after,  the  day  mentioned  in  his  plea,  and  before  the  coomience- 

ment  of  the  suit 
In  such  a  case,  the  justification,  if  true,  applies  only  to  the  particular  day  laid  in  the 

plea;  and  without  a  traverse  it  would  imply  an  admission  that  the  trespass  com- 
plained of  was  committed  on  any  other  day  than  that. 
A  special  plea,  in  an  action  for  an  assault,  battery,  and  false  imprisonment,  ought 

either  to  deny  the  trespass  alleged  in  the  declaration,  or  to  state  such  facts  as  will 

show  that  the  imprisonment  was  lawful. 

On  error  from  the  superior  court  of  the  city  oPNew-York. 
The  facts  are  stated  in  the  opinion  of  the  court.  On  the  de- 
cision of  the  cause  in  the  superior  court,  the  following  opinion 
was  delivered  by  Chief  Justice  Jones,  upon  the  demurrer  of  the 
defendant  Livingston. 

"  Jones,  Ch.  J.  The  real  question  between  the  parties,  is 
whether  there  was  sufScient  ground  for  the  recorder  to  issue  the 
warrant,  and  if  not,  did  the  party  take  such  agency  in  procur- 
ing the  warrant,  as  to  expose  him  to  an  action  for  trespass. 

The  gist  of  the  case  is  whether  the  recorder  could  grant  the 
warrant  on  the  '  information  and  belief  of  the  party  himself. 
There  is  no  question  between  the  parties  as  to  the  jurisdiction 
of  the  recorder  to  grant  the  warrant  on  the  appUcation  of  the 
receiver,  when  a  man  was  supposed  to  be  in  possession  of  prop- 
erty belonging  to  this  insolvent  corporation,  or  to  owe  debts. 

The  act  gives  jurisdiction  in  such  cases  to  the  recorder,  and 
authorizes  him  to  act  on  the  oath  of  the  party,  which  is  made 
evidence  as  to  the  possession  of  property  by,  and  the  indebted- 
ness of,  the  party  to  be  examined.  Therefore  the  question  is, 
whether  this  testimony,  given  on  oath  by  the  party  was  suffi- 
cient, that  is,  <  on  his  information  and  belief.'    The  party  did 
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not  swear  to  the  &ct  that  Halliday  was  in  possession  of  property 
belonging  to  Noble  as  receiver,  but  states  it  on  his  information 
and  belief  which  he  got  from  the  plaintiff  in  the  suit.  The 
act  says  that  the  fact  is  to  be  proved  on  the  oath  of  the  party, 
to  his  satisfaction,  and  there  is  a  case  which  would  show  that 
it  leaves  him  to  be  satisfied,  and  that  this  establishes  the  fact 
legally. 

The  conclusion  to  which  the  court  comes  on  that  question,  is 
not  material  in  this  case.  It  is  admitted,  that  whatever  might  be 
the  effect  of  a  want  of  jurisdiction,  under  certain  circumstances, 
there  was  sufficient  jurisdiction  in  this  case  to  protect  the  officer 
who  had  the  warrant.  It  was  not  one  of  those  cases  of  lack  of 
jurisdiction,  such  as  expose  a  sheriff  to  an  action.  And  the  only 
question  is,  did  the  party  make  himself  a  volunteer  in  the  case, 
and  a  party^  the  arrest,  supposing  it  unwarrantable  ?  Did 
the  party  stand  in  the  same  situation  as  the  plaintiff,  or  any 
stranger  that  might  interfere?  What  was  the  act  of  the 
party?  He  says  the  only  agency  he  had  in  it,  was  to  deUver 
the  warrant  from  the  recorder,  at  the  request  of  the  attor- 
ney in  the  suit,  to  the  sheriff.  And  the  question  is,  did  it 
make  him  a  party,  so  as  to  render  him  liable  to  an  action  for 
trespass  ? 

We  think  not.  It  is  clear  that  the  clerk  of  an  attorney,  by 
taking  a  warrant  to  the  sheriff,  does  not  expose  himself  to  an 
action.  It  would  be  his  duty  to  do  so,  without  knowing  what 
the  process  might  be,  in  a  matter  in  which  he  was  merely  made 
the  channel  of  conveyance,  and  we  cannot  see  why  Livingston 
does  not  stand  in  the  same  capacity.  Though  not  a  clerk,  he 
was  made  the  conduit  pipe  to  convey  the  writ  to  the  sheriff,  and 
it  would  be  going  too  far  to  say  that  every  man  without  interest 
or  intent,  maikes  himself  a  party  to  the  arrest  of  a  defendant, 
because,  merely  from  courtesy,  or  any  other  reason,  he  takes 
the  process  from  the  attorney,  or  any  other  person,  to  the  sher- 
iff, and  dehvers  it  to  him  ;  and  that  without  giving  any  direc- 
tion to  the  sheriff,  he  should  expose  himself  to  an  action. 

We  therefore  think,  that  showing  this,  was  a  sufficient  bar- 
to  the  action,  and  that  the  demurrer  was  well  taken  ]  and  we 
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think  the  same  reasoning  applies  to  Lamberson,  the  attorney, 
who  does  no  more  than  follow  the  direction  of  his  client,  and 
applies  to  the  recorder  for  a  writ,  and  sends  it  to  the  officer  ; 
especially  in  this  case,  where  the  attorney  did  all  in  his  power 
to  render  the  process  inoffensive  to  the  party,  by  directing  his 
promise  to  be  taken  for  his  appearance,  thus  showing  the  ab- 
sence of  any  premeditated  malice  to  injure  him. 

Judgment  for  the  defendant,  with  liberty  to  the  plaindflT  to 
reply  de  novo,  <fcc. 

Halliday  v.  Laniberson,  The  like  judgment  in  all  re- 
spects." 

E,  Sandfordy  for  the  plaintiff  in  error.  The  judgment  giv- 
en for  the  defendant  upon  the  demurrers  of  the  plaintiff  to  the 
rejoinders  of  the  defendants  respectively,  were  erroneous,  and 
ought  to  be  reversed ;  because  the  petition  of  John  Noble,  which 
is  set  forth  in  the  several  replications  of  the  plaintiff  to  the  pleas 
of  the  defendants  respectively,  did  not  give  to  the  recorder  any 
jurisdiction  to  issue  a  warrant  against  the  plaintiff.  The  only 
foundation  for  the  jurisdiction  of  the  recorder  was  the  petition. 
And  that  being  defective,  the  warrant  was  unauthorized  and 
void,  and  consequently  the  alleged  justification  under  it  wholly 
failed.  The  statute  gives  to  receivers  of  the  effects  of  insolvent 
corporations  the  powers,  and  imposes  upon  them  the  duties  in 
respect  to  giving  notice,  that  are  conferred  by  law  upon  trus- 
tees to  whom  the  assignment  of  an  insolvent  debtor  may  be 
made.  (2  R,  S.  469,  §  68,  70.)  The  notice  they  are  thus  re- 
quired to  give,  will  be  found  in  2  R.  S.  42,  43,  i  8,  sub.  1,  2. 
The  same  statute  gives  a  forfeiture  of  double  the  amount  of  the 
debt  in  case  of  any  concealment.  No  question  arises  on  the 
pleadings,  as  to  the  notice.  The  statute  further  provides, 
"  Whenever  the  trustees  shall  show  by  their  own  oaths,  or  other 
competent  proof,  to  the  satisfaction  of  any  officer  named,  &c., 
that  any  person  who  shall  not  have  rendered  an  account  is  in- 
debted to  the  debtor,  or  has  property  in  his  possession  belonging 
to  such  debtor,  such  officer  shall  issue  a  warrant  commanding, 
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&c.,  to  cause  such  person  to  be  brought  before  him  to  be  exam- 
ined."   (2  A  ^.  43,  §  12.) 

Here,  the  material  facts  set  forth  in  the  petition  are  stated 
merely  upon  the  information  and  belief  of  the  petitioner ;  first; 
in  general  terms,  without  naming  the  informant;  and  secondly, 
upon  information  derived  from  L.  Livingston,  Esq. ;  without 
annexing  the  affidavit  of  Livingston.  The  oath  of  Mr.  Noble 
was,  that  he  had  read  the  petition,  and  that  the  same  was  true 
of  his  own  knowledge,  except  as  to  matters  stated  on  informa- 
tion or  belief,  and  he  beUeved  those  to  be  true.  He  states  of 
his  knowledge  his  appointment,  and  that  he  caused  notice  to  be 
published  ;  but  every  thing  relating  to  the  plaintiff  is  stated  to 
be  on  his  information  and  belief,  except  that  the  plaintiff  has  not 
dehvered  any  money,  property,  or  things  in  action  to  him,  ex- 
cept some  books.  The  matter  set  forth  in  the  petition,  as  the 
foundation  for  the  warrant  against  the  defendant,  being  mere 
hearsay  and  wholly  unsupported  by  any  oath,  did  not  constitute 
a  showing  upon  the  oath  of  the  receiver,  or  other  competent 
proof,  of  any  fact  entitling  the  officer  to  act,  or  which  can  sup- 
port his  motion  in  the  premises. 

The  statute  contemplates  legal  evidence.  True,  it  makes  the 
party  a  witness  in  his  own  favor.  But  the  testimony  he  gives 
must  be  of  a  legal  character,  and  of  the  same  nature  which  is 
required  in  other  cases.  The  petitioner  must  testify  as  to  facts 
within  his  own  knowledge,  the  same  as  any  other  witness. 
See  Vosburgk  V;  Welsh,  (11  John,  175,)  where  the  court  says, 
in  order  to  give  the  officer  jurisdiction,  the  proof  must  be  at  least 
colorable.  If  he  acts  upon  any  evidence  short  of  legal  proof,  he 
is  a  trespasser. 

The  4th  amendment  to  the  constitution  of  the  United  States 
declares  that  no  warrant  shall  issue  without  oath.     {See  Ex 

parte  Burford,  3  Cranch,  448 ;  Es  parte ,  7  Hitt,  137.) 

The  act  to  establish  a  uniform  system  of  naturalization,  (2  Stat, 
at  Large,  153,)  declares  that  the  court  shall  be  satisfied  as  to 
the  applicant's  being  entitled  to  the  benefits  of  the  act ;  and  it 
contains  a  proviso  that  the  oath  of  the  applicant  .shall  in  no 
case  be  admitted  to  prove  his  residence.    In  the  case  above 
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referred  to  in  7th  HUl,  the  court  says,  the  satisfactory  proof  re* 
quired  by  the  statute  must  be  legal  proof.  In  Whitney  v.  Shu- 
felt,  (1  Denio,  692,)  the  objection  was  not  to  the  sufficiency  of 
the  facts,  if  properly  proved,  but  because  the  petition  did  not 
state  that  the  facts  were  within  the  petitioner's  knowledge.  {See 
also  matter  of  Bliss,  7  Htll,  187 ;  People  v.  Recorder  of  Al- 
bany, 6  Id.  429.)  Where  a  party  is  permitted  to  be  a  wit- 
ness in  his  own  favor,  there  can  be  no  hardship  in  requiring 
him  to  make  legal  proof.  He  must  state  facts  within  his  own 
knowledge ;  and  nothing  is  to  be  taken  by  intendment.  It  has 
been  so  repeatedly  adjudged  by  this  court,  that  it  must  be  shown 
in  support  of  these  proceedings  that  the  proper  oath,  application, 
and  complaint  was  made,  to  authorize  the  issuing  of  the  war^ 
rant,  that  the  question  cannot  be  deemed  open  for  argument 
here.  {See  Hill  v.  Stocking,  6  Hill,  314  ;  Matter  of  Faulk- 
ner, 4  Id.  598 ;  Ex  parte  Robinson,  21  Wend.  672 ;  Cannell 
V.  Lascelles,  20  Id.  77 ;  Ex  parte  Haynes,  18  Id.  611 ;  Smith 
V.  Luce,  14  Id.  23:7  ;  Loder  v.  Phelps,  13  Id.  46;  Tallmany. 
Bigelow,  10  Id.  420 ;  Brown  v.  Hinchman,  9  John.  75.) 

The  plaintiff  was  actually  arrested,  pre\aous  to  being  re- 
quired to  sign  the  promise  to  appear.  The  process  directed  the 
sheriff  to  take  the  body.  If  he  made  the  aiTest  by  virtue  of  the 
warrant,  no  verbal  direction  not  to  arrest  would  excuse.  As  to 
what  is  an  arrest,  see  Gold  v.  Bissell,  (1  We7id.  210 ;)  2  Car. 
4*  Payne,  361 ;  6  Barn.  4*  Cress.  528.  It  is  an  arrest  if  the 
party  submits  to  the  process.  {Bull.  N.  P.  62.)  But  there 
is  no  averment  or  proof,  here,  that  the  sheriff  did  not  arrest 
the  plaintiff.  On  the  contrary,  it  is  admitted  that  he  did 
arrest  him. 

A.  S.  Garr,  for  the  defendant  Noble.  The  matters  stated 
in  the  defendant  Noble's  second  plea  show  that  he  had  a  right 
to  apply  to  the  recorder  for  a  warrant  to  bring  before  him  the 
plaintiff  to  be  examined ;  and  that  the  recorder  had  jurisdistion 
in  the  case.  The  facts  set  Iforth  in  that  plea  not  being  denied 
by  the  replication,  the  plaintiff  has  thereby  admitted  the  exist- 
ence of  a  state  of  facts,  which,  upon  their  being  shewn  to  the 
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satiefaction  of  the  recorder,  made  it  the  duty  of  that  officer  to 
issue  the  warrant  under  which  the  defendant  justifies.  The 
replication  is  bad,  because  the  new  matter  stated  as  inducement 
to  the  traverse,  is  not  sufficient  in  substance  to  defeat  the  allega- 
tion in  the  plea,  (1  Chit,  on  Plead.  7th  Am.  ed.  654.  Steph. 
on  Plead.  3d  ed.  183,  184.  Gould  on  Plead,  ch.  7,  §§  14,  64, 
p.382,4tl5,ofUted.) 

The  petition  and  affidavit  upon  which  the  warrant  was  issued, 
were  sufficient  to  authorize  the  recorder  to  issue  the  same.  The 
statute  imder  which  he  acted,  only  requires  that  it  should  be 
shewn  to  his  satisfaction,  that  there  was  ^'  good  reason  to  be- 
lieve," &c.  It  does  not,  like  the  statutes,  (2  R.  S.  230,  orig-.  §  28 ; 
Id.  228,  orig.  i  19 ;  Laws  o/1831, 404,  §  35 ;  2R.S.3,i  5,)  that 
were  in  question  in  the  cases  of  Tallman  v.  Bigelow,  (10  Wend. 
420 ;)  Loder  v.  Phelps,  (13  Id.  46 ;)  Comfort  v.  Gillespie,  {Id. 
404 ;)  Smith  v.  Luce,  (14  Id.  237 ;)  and  Ex  parte  Robinson, 
(21  Id.  672,)  require  an  affidavit  of  '^  the  facts  and  circumstan- 
ces "  on  which  the  application  is  grounded.  (2  R.  S.  43,  §  12. 
Ex  parte  Pitch,  2  Wend.  298.  Cases  dted  by  Cowen,  J.  in 
Ex  parte  Haynes,  18  Id.  612  to  614.  Matter  of  Faulkner,  4 
HtU,  598.  Matter  of  Bliss,  7  Id.  189.)  Admitting,  for  the  sake 
of  argument  only,  that  the  proof  was  insufficient,  the  issuing  of 
the  warrant  by  the  recorder  was  an  error  of  judgment,  and 
not  an  excess  of  jurisdiction,  and  the  proceeding  was  erroneous 
only,  and  not  void.  ( Van  Steenbergh  v.  Kortz,  10  John.  167. 
1  CowevUs  TreaJtise,  2d  ed.  406.  Harm^on  v.  Br  other  son,  1  De- 
nio,  537.)  In  this  case  the  court  held  that  the  judicial  officer 
was  not  a  trespasser ;  and  said,  ''  whether  the  attorney  is  liable 
is  a  question  which  was  not  discussed  at  the  bar,  and  will  not 
therefore  be  considered."  Where  a  court  or  officer  has  jurisdic- 
tion of  the  matter  and  of  the  person,  the  decision,  although 
erroneous,  is  valid  until  reversed ;  and  its  correctness  cannot  be 
collaterally  examined  in  another  suit.  {Brown  v.  Crowl, 
5  Wend.  299.)  Where  a  process  is  erroneous  or  voidable  only, 
trespass  does  not  lie.  {Reynolds  v.  Corp,  3  Caines,  267.  2 
/^Iw.  N.  P.  116.  King  v.  Parks,  19  /oAn.  376.  Butler  y. 
Potter,  17  Id.  146.    Bidddl  v.  Pakeman,  2  O.,  M.  ^  Rase. 
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30.  S.  C,  3  DowL  P,  C.  714.)  Even  if  the  recorder,  in  issuing 
his  warrant,  exceeded  his  jurisdiction,  still  the  defendant  is  not 
a  trespasser ;  he  having  merely  stated  his  case  to  the  recorder. 
{Carratt  v.  Morley,  I  Ad,  ^  Ellis  K  S.  28.  S.  C,  1  Gale  ^ 
Davison,  275.  West  v.  Smallwood,  3  Mees,  ^  WeU,  418. 
Cave  V.  Mountain,  1  Man,  4*  Granger,  257.  Painter  v.  Liv- 
erpool Gas  Co.,  3  Ad.  ^  Ellis,  433.)  If  any  action  lies,  it  is 
case  and  not  trespass.  {Elsee  v.  Smith,  1  Dowl.  ^  Ryl.  97. 
Hopkins  v.  Crowe,  7  Carr.  ^  P.  373.) 

Livingston  Livingston,  for  the  defendants  Lamherson  and 
Livingston.  The  matters  set  forth  in  the  second  plea  of  the 
defendant  Lamherson,  and  in  the  third  and  fourth  pleas  of  the 
defendant  Livingston,  are  a  complete  justification  ;  inasmuch 
as  John  Noble,  as  the  receiver  of  the  corporation,  had  a  right 
to  apply  to  the  recorder  for  a  warrant  to  bring  before  him  the 
plaintiff,  to  be  examined  ;  the  recorder  having  jurisdiction  of 
the  matter.  (2  i2. /S.  464,  §  42.  /d.  469,  §§  67, 68,  72.  7^.43, 
§  12.)  The  matters  that  are  stated  in  the  pleas  and  admitted 
in  the  replication,  constitute  'a  complete  defence  to  the  action. 
The  pleadings  admit  that  such  a  state  of  facts  did  exist  as,  if 
shewn  to  the  satisfaction  of  the  recorder,  would  have  justified 
the  issuing  of  the  warrant.  The  replication  is  bad ;  because 
the  new  matter  stated  as  inducement  to  the  traverse  is  not  suf- 
ficient, in  substance,  to  defeat,  nor  does  it  even  contradict,  the 
allegations  in  the  pleas.  (1  ChU.  on  Plead.  5th  Am.  ed.  538. 
G(mld  on  PI.  ch.  7,  §}  14, 64,  p.  382,  415.  Stepk.  on  PI.  208, 
1st  ed.)  The  plaintiff  should  have  denied  that  it  was  shewn 
to  the  satisfaction  of  the  recorder,  and  not  have  set  forth  the 
evidence  that  was  produced  before  the  recorder  to  satisfy  him. 
For  pleading  the  petition  is  pleading  the  evidence  of  facts,  in- 
stead of  pleading  facts  themselves,  and  therefore  the  repUcation 
is  demurable.  {Com/mercial  Bank  v.  Canal  Commissioners, 
10  Wmd.  32.  1  Saund.  Plead.  ^  Ev.  417.  1  Chittjfs  PI 
207.)  Even  had  the  plaintiff  joined  issue  on  the  averment  that 
it  was  shown  to  the  satisfaction  of  the  recorder,  &c.,  the  repli- 
cation woidd  have  been  demurable ;  inasmuch  as  that  is  an 
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immaterial  averment.  For  the  warrant  is  set  forth  in  the 
pleadings,  and  is  signed  by  the  recorder  under  his  seal,  in  which 
he  states  that  it  hath  been  shewn,  shewn  to  his  satisfaction,  &c. 
The  plaintiff  should  have  denied  the  issuing  of  the  warrant, 
and  every  other  subsequent  material  averment.  It  was  unne- 
cessary that  the  application  to  the  recorder  should  have  been 
made  by  an  attorney.  And  by  the  pleadings,  it  does  not  appear 
that  either  of  the  defendants,  Lamberson  or  Livingston,  present- 
ed the  petition  to  the  recorder,  or  signed  the  warrant  as  an  at- 
torney, or  otherwise,  or  did  any  thing  in  the  premises,  except 
deliver  the  warrant  Jo  the  sheriff,  as  the  agent  or  attorney  of 
the  receiver.  If  these  defendants  are  sought  to  be  connected 
in  any  other  way  with  the  alleged  trespass,  the  plaintiff  should 
have  replied  tliat  they  acted  as  the  attorneys  in  presenting  the 
petition,  or  that  they  signed  or  issued  the  warrant,  or  directed 
the  sheriff  to  arrest  the  plaintiff,  or  did  some  other  act  to  con- 
nect them  with  the  alleged  trespass.  The  mere  delivering  of 
a  warrant,  regular  on  its  face,  to  the  sheriff,  does  not  make  the 
person  delivering  it  a  party  to  the  proceeding.  Private  persons 
taking  process  from  a  judge,  are  much  more  protected  than 
officers.  {Beatty  v.  Perkins^  6  Wend,  382.)  The  warrant  is 
regular  on  its  face,  and  will  protect  the  officer  and  the  defendants 
Lamberson  and  Livingston :  it  was  issued,  not  by  the  defen- 
dants, but  by  the  recorder,  under  his  seal.  It  is  not  an  impris- 
onment when  a  warrant  is  only  used  as  a  summons,  and  the 
plaintiff  goes  voluntary  before  a  magistrate.  In  this  case  the 
warrant  was  used  only  as  a  summons.  The  endorsement  on 
the  back  waived  the  arrest  under  the  warrant,  and  directed  the 
officer  to  take  the  plaintiff's  promise  to  appear.  (4  Phillip's 
Ev.  201,  n.  i  Shergold  v.  Halloway,  2  Slrange's  Rep.  1002. 
4  Comyiis  Dig.  tit.  Imprisonnfent,  H.  7,  p.  626,  Am.  ed.  1825.) 
The  warrant  being  regular  on  its  face,  and  having  on  it  the 
endorsement  not  to  arrest  the  plaintjff,  the  defendant  who  de* 
livered  it  to  the  sheriff  would  have  been  protected  if  the  plain- 
tiff had  been  arrested,  although  the  pfficer  might  not,  in  con- 
sequence of  his  disobeying  the  endorsement.  But  in  this  case 
there  is  no  evidence  of  an  arrest.  The  officer  was  not  directed 
Vol.  L  19 
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to  take  a  promise  in  writing.  Nor  was  there  in  fact  any  inter- 
ference with  the  liberty  of  the  plaintiff.  The  affidavit  of  mere 
belief,  ice,  is  sufficient  under  the  statutes  authorizing  the  war- 
rant. Those  statutes  differ  from  the  statutes  respecting  jus- 
tices' courts,  and  the  act  to  abolish  imprisonment  for  debt,  and 
as  to  absconding  debtors,  &c.  The  latter  mentioned  statutes 
require  the  facts  and  circumstances  to  be  stated  under  oath, 
and  the  former  does  not.  {Justices^  Act,  2  R,  S,  228,  §  19.  Id, 
43,  §  12 ;  664,  §  42,  Absconding  Debtors,  2  R.  S.  3,  §  6.  Non 
Imprisonment  Act,  Laws  of  1831,  p.  396.  Ex  parte  Haynes, 
18  Wend.  614.)  All  the  cases  cited  by  the  counsel  for  the  plain- 
tiff in  error  were  under  statutes  requiring  facts  and  circumstan- 
ces to  be  stated.  The  statute  under  which  this  proceeeding 
was  had,  does  not  require  competent  proof ;  but  merely  proof 
that  there  is  reason  to  believe.  The  former  statute,  (1  jR.  L, 
of  1813,  p,  163,  §  23,)  requires  proof  to  the  satisfaction  of  the 
judge.  And  under  that  statute  it  has  been  held  that  proof  upon 
information  and  belief  was  sufficient.  {Ex  parte  Fitch,  2 
Wend,  298.) 

If  a  court  or  officer  have  jurisdiction  of  the  subject  matter, 
the  correctness  of  the  decision  cannot  be  examined  collaterally 
in  a  civil  suit.  {Cowen  ^  HUPs  Notes  to  3  Phillips'  Ev.  973. 
Buquet  v.  Wat/cins,  1  Miller's  Lou,  Rep.  131.)  In  this  case  the 
recorder  acted  judicially,  in  grantmg  the  warrant ;  and  an  error 
in  his  decision  does  not  make  the  warrant  void.  But  it  is  valid 
until  the  decision  is  reversed  ;  and  until  reversed  it  is  a  protec- 
tion to  all  parties.  {Tollman  v.  Bigelow,  10  Wend.  420. 
Reynolds  v.  Corp,  3  Caines,  270.  Brown  v.  Crowl,  6  Wend. 
298.  West  V.  Sm^lwood,  3  Mees.  ^  Wels.  418.  Van  Stern- 
berg V.  Kortz,  10  John.  167.  Bidler  v.  Potter,  17  Id.  145.) 
Where  the  court  has  jurisdiction  over  the  subject  matter,  and 
the  process  does  not  show  want  of  jurisdiction  on  its  face,  as  to 
the  person  or  place,  it  is  not  void,  but  is  a  protection  to  an 
officer  for  all  ministerial  acts  done  by  virtue  of  that  process. 
{Savacoolv.B(mghtoni5Wmd.l%{).  Bull.N.P.Si.  WUles,32. 
Cleaveland  v.  Rogers,  6  Wend.  442.  Smith  v.  Shaw,  12  John, 
887.     Coon  v.  Congden,  12  Wend.  499.     Carratt  v.  Mosley,  1 
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Oak  ^  Davistm,  276.)  It  appeared  upon  the  face  of  this 
warrant  that  the  recorder  had  sufficient  evidence  as  to  the  facts 
set  forth  in  the  petition.  This  was  enough  to  furnish  a  protec- 
tion to  the  officer.  No  action  for  fabe  imprisonment  under 
process  that  is  voidable  only  and  not  void,  is  maintainable  until 
the  process  is  set  aside.  So  long  as  it  continues  in  force,  its  valid- 
ity cannot  be  attacked  in  a  collateral  proceeding.  {Riddell  v. 
Pakemarij  2  Cromp,  4*  Mee.  Rep.  30.  3  DowL  Prac.  Ca^.  714. 
Reynolds^.  Corp^ 3  Caines, 270.  Brownv.  Crawly 6  Wend. 298.) 
A  justice's  execution,  regular  on  its  face,  is  a  protection  to  the 
officer,  whether  the  magistrate  had,  or  had  not,  jurisdiction  of 
the  case,  and  whether  his  proceedings  were  regular  or  irregular; 
although  the  suit  was  commenced  by  warrant,  and  no  proof 
appeared  to  authorize  the  issuing  thereof;  and  although  it  did 
not  appear  that  any  affidavit  of  indebtedness  had  been  made  by 
the  parties.  (Coon  v.  Congden,  12  Wend.  496.  The  People 
V.  Cooper^  13  Id.  384.  Cave  v.  Mountain^  1  Man.  ^  Gran. 
257.)  On  an  attachment  issued  under  the  justices'  act,  (2  R. 
8.  228,)  upon  affidavits  on  mere  belief,  the  court  on  certiorari 
set  aside  the  proceedings,  on  the  ground  that  the  justice  erred 
in  the  application  of  the  rules  of  law ;  but  said  there  probably 
was  enough  to  protect  the  justice,  and  all  others  acting  under 
the  same  until  its  reversal.  {Tollman  v.  Bigelow^  10  Wend. 
420.)  [Cady,  J.  Is  there  any  case  deciding  that  proceedings 
of  this  nature  may  be  commenced  against  executors  or  admin- 
istrators ?]  I  am  not  aware  of  any  decision  upon  the  subject ; 
but  I  think  it  clear  that  the  statute  authorizes  proceedings 
i^ainst  administrators,  as  well  as  against  other  persons. 
[Cady,  J.  We  very  much  doubt  it.]  The  proceeding  here 
was  against  the  plaintiff  in  his  individual  as  well  as  in  his  rep- 
resentative character.  [Cady,  J.  You  cannot  proceed  against 
him  as  administrator,  any  more  than  you  could  proceed  against 
an  administrator  as  an  absent  debtor.  And  if  the  claim  is  in 
the  alternative  it  amounts  to  nothing.  So  far  as  relates  to  the 
call  upon  the  administrator  to  render  an  account  of  the  debts  due 
by  his  intestate,  Noble  had  no  right  ^to  such  an  account  It  is 
impossible  for  an  administrator  to  render  such  an  account] 
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E,  Sandford,  in  reply.  It  is  requisite  not  only  that  the  offi- 
cer applied  to  shall  have  jurisdiction,  but  that  the  application 
be  made  in  proper  legal  form.  The  plaintiff  in  this  case  was 
not  a  proper  person  to  be  proceeded  against  in  this  manner. 
It  was  a  case  within  the  decision  in  6  HilL  The  administra- 
tor had  no  means  of  rendering  an  account.  He  could  not  have 
any  personal  knowledge.  Besides,  it  was  not  his  debt.  It  was 
the  debt  of  his  intestate.  The  property  was  alleged  to  be  in 
his  possession  either  as  administrator  or  individually.  The 
statute  means  legal  proof — such  proof  as  would  be  received  in 
a  court  of  justice. 

By  the  Court.  On  the  20th  of  July,  1841,  John  Noble,  one 
of  the  defendants,  was,  by  the  court  of  chancery,  appointed  a 
receiver  of  the  property  and  effects  of  The  New- York  Northern 
Fire  Insurance  Company.  And  on  the  13th  of  August  there- 
after, he  published  such  notice  as  is  required  by  2  R.  S.  469, 
§  70.  On  the  24th  of  November,  he  presented  a  petition  to  the 
then  recorder  of  the  city  of  New- York,  setting  forth,  in  substance, 
his  appointment  as  receiver ;  that  he  had  published  such  notice 
as  is  above  mentioned,  and  that  he  had  been  informed,  and 
verily  believed,  that  the  plaintiff  had  in  his  custody  or  posses- 
sion, either  individually,  or  as  administrator,  <fcc.  with  the  will 
annexed  of  Robert  Halliday,  deceased,  some  property  belonging 
to  the  petitioner,  as  such  receiver.  And  that  the  plaintiff,  for 
the  estate  of  the  said  Robert  Halliday,  deceased,  was  indebted 
to  the  petitioner,  as  such  receiver,  and  that  the  plaintiff,  either 
individually  or  as  such  administrator,  had  in  his  hands  a  large 
amount  of  money,  belonging  to  the  petitioner  as  such  receiver, 
and  had  such  property,  &c.  in  his  possession,  or  custody,  and 
was  so  indebted  prior  to,  and  on  the  13th  of  August  then 
last.  That  the  plaintiff  had  not  delivered  any  money,  prop- 
erty, or  thing  in  action,  to  the  petitioner,  except  some  books 
belonging  to  the  said  company.  That  he,  the  petitioner,  had 
been  informed  and  believed,  that  the  plaintiff  had  informed 
Livingston  Livingston,  before  the  appointment  of  the  petitioner 
as  receiver,  that  he,  the  plaintiff,  had,  as  administrator  of  Rob- 
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ert  Halliday,  deceased,  between  $3000  and  $4000,  belonging 
to  the  said  company,  and  was  ready  to  pay  it  over,  as  soon  as 
there  should  be  any  person  legally  entitled  to  receive  it.  That 
the  plaintiff  had  declined,  and  refused,  to  pay  the  same,  or  any 
part  thereof,  and  pretended  that  he  had  no  funds  belonging  to 
the  corporation.  The  petitioner  therefore  prayed,  that  a  war- 
rant might  be  issued  by  the  recorder,  commanding  the  sheriff  of 
the  city  and  county  of  New- York,  or  any  constable  of  that  city, 
to  cause  the  plaintiff  to  be  brought  before  the  recorder  at  such 
time  and  place  as  might  be  necessary  and  proper,  for  the  pur- 
pose of  examining  the  plaintiff,  pursuant  to  the  statute  in  such 
case  made  and  provided.  The  petition  was  signed  by  the  de- 
fendant John  Noble,  and  by  the  defendant  Frederick  W. 
Lamberson,  as  attorney,  and  was  verified  as  follows : 

"  State  of  New- York.    City  and  County  of  New- York,  ss  : 

On  this  20th  day  of  November,  1841,  before  me,  came  John 
Noble,  the  above  named  petitioner,  who  being  duly  sworn,  did 
depose  and  say,  that  he  had  read  the  foregoing  petition,  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  matters  which  are  therein  stated 
to  be  on  his  information  and  belief,  and  as  to  those  matters  he 
believes  il  to  be  true.  Franklin  Brown, 

Commissioner  of  Deeds." 

On  the  twenty-fourth  day  of  November,  1841,  the  said  re- 
corder, under  his  hand  and  seal,  issued  a  warrant  directed  to 
the  sheriff  of  the  city  and  county  of  New- York,  and  to  any  con- 
stable thereof,  in  substance  as  follows  : 

Whereas  John  Noble,  of  the  city  of  New- York,  receiver  of 
the  property,  estate,  and  effects,  <fcc.  of  the  New- York  North- 
em  Fire  Insurance  Company,  hath  shown  by  his  own  oath,  to 
my  satisfaction,  that  there  is  good  reason  to  believe  that  Ed- 
ward C.  Halliday,  either  individually  or  as  administrator  with 
the  will  annexed,  &c.,  of  Robert  Halliday,  deceased,  was  in- 
debted to  the  said  John  Noble  as  such  receiver,  and  hath  not 
rendered  an  account  of  such  indebtedness,  pursuant  to  the  stat- 
ute in  such  case  made  and  provided ;  and  that  he  hath  prop- 
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erty  in  his  possession  or  custody  belonging  to  such  receiver. 
These  are,  therefore,  in  the  name  of  the  people  of  the  state  of 
New- York,  to  command  you,  and  every  one  of  you,  to  cause 
the  said  Edward  C.  Halliday  to  be  brought  before  me,  at  my 
office,  in  No.  20  Nassau-street,  in  the  city  of  New- York,  on  the 
third  day  of  December  next,  at  eleven  o'clock  in  the  forenoon, 
for  the  purpose  of  being  examined.  The  warrant  was  deUvered 
to  the  said  sheriff,  and  was  served  by  him.  The  defendants, 
in  their  pleas,  do  not  agree  as  to  the  mode  of  service. 

The  plaintiff  in  this  suit  declaredt  against  the  defendants  in 
an  action  for  an  assault,  battery,  and  false  impiisonment ;  and 
in  the  declaration  alleged  that  on  the  second  day  of  December, 
1841,  the  defendants  assaulted,  beat  and  imprisoned  him,  for 
the  space  of  two  days.  The  defendants  pleaded  separately, 
and  each  of  them  pleaded  the  general  issue,  and  one  or  more 
special  pleas.  The  first  special  plea  of  the  defendant,  John 
Noble,  is  in  substance  as  follows  :  1.  That  he  was,  on  the  20th 
day  of  July,  1841,  by  the  court  of  chancery,  appointed  a  re- 
ceiver of  the  property  and  effects  of  the  New- York  Fire  Insu- 
rance Company.  2.  That  on  the  13th  of  August,  1841,  he 
published  a  notice  according  to  law,  requiring  all  persons  in- 
debted to  the  company,  to  render  him  an  account  by  the  26th 
day  of  September  then  next,  of  all  sums,  &c.,  and  to  pay  the 
same,  and  requiring  all  persons  having  in  their  possession  any 
property  of  the  corporation,  to  deliver  the  same  to  him.  3.  That 
at  the  time  of  the  publication  of  the  said  notice,  the  plaintiff,  as 
administrator  with  the  will  annexed  of  Robert  Halliday,  de- 
ceased, was  indebted  to  the  said  corporation  in  the  sum  of 
$3908,22 ;  and  had  property  in  his  possession  belonging  to  the 
said  corporation,  of  the  value  of  $4000 ;  and  that  he  did  not 
render  an  account  of  the  said  debt,  nor  pay  the  same,  nor  de- 
liver the  property  to  the  defendant  as  required  by  law.  4.  That 
<Hi  the  24th  of  November,  1841,  he  showed  by  his  own  oath,  to 
the  satisfaction  of  the  then  recorder  of  the  city  of  New- York, 
that  there  was  good  reason  to  beUeve  that  the  plaintiff,  either 
individually,  or  as  administrator  as  aforesaid,  was  indebted  to 
the  said  corporation,  or  had  in  his  possessicm  prq)erty  belongiog 


1847.]  IN  THE  SUPREME  COURT.  151 


Halliday  v.  Noble. 


to  the  said  corporation ;  and  that  the  plamtiffhad  not  rendered 
an  account  as  required  by  the  said  notice.  5.  That  thereupon 
the  recorder  issued  a  warrant,  setting  it  out  as  above  men- 
tioned, which  warrant  he  deUvered  to  the  sheriff  of  New- York, 
as  he  lawfully  might ;  who,  on  the  2d  day  of  November,  1841, 
arrested  the  plaintiff,  and  caused  him  to  be  brought  before  the 
said  recorder,  &c.,  as  he  lawfully  might ;  which  are  the  sup- 
posed trespasses,  &c. 

To  this  plea  the  plaintiff  replied,  setting  out  the  said  petition, 
and  the  jurat,  and  alleging  that  it  was  presented  to  the  recorder 
on  the  24th  day  of  November,  1841 ;  and  concludes  his  repli- 
cation with  a  traverse,  that  the  defendant  showed  by  his  own 
oath,  to  the  satisfaction  of  the  recorder,  &c.  To  this  replica- 
tion the  defendant,  John  Noble,  rejoined,  admitting  that  he 
presented  such  petition  to  the  recorder,  and  re-assertiug  that  he 
did  show  by  his  own  oath,  &c.,  as  in  his  second  plea  was  alleged, 
and  concluded  to  the  country.  To  that  rejoinder  the  plaintiff 
put  in  a  general  demurrer,  and  thereby  admitted  that  the  de- 
fendant Noble  did  show  by  his  own  oath,  as  was  alleged  in  the 
plea  and  rejoinder. 

The  question  upon  this  demurrer  is,  whether  the  matter  which 
the  defendant  alleges,  in  his  plea  and  rejoinder,  he  showed  by 
his  own  oath,  to  the  satisfaction  of  the  recorder,  was  sufficient 
to  authorize  the  recorder  to  issue  the  warrant  set  out  in  the 
plea  ?  The  matter  alleged  is  put  in  the  alternative — "  That 
the  plaintiff  individually,  or  as  administrator,  was  indebted,  &c., 
or,  had  in  his  possession  property,  &c."  ,  It  is  altogether  uncer- 
tain from  the  matter  alleged,  whether  the  plaintiff  owed  in  his 
individual,  or  representative  character,  or  whether  he  was  in- 
debted at  all,  or  whether  he  had  property  in  his  possession  be- 
longuig  to  the  corporation.  If  the  plaintiff  was  indebted  only 
as  an  administrator,  he  was  not  a  person  Uable  to  be  proceeded 
against  under  the  statute.  (I  John,  Cases,  375.  In  the  mat- 
ter of  Hurd,  9  WemtA65,    2R.S.3,iZ.) 

And  the  allegation  being  that  the  plaintiff  was  indebted 
either  individually,  or  as  administrator,  it  was  left  altogether 
uncertain  whether  he  was,  or  was  not,  a  perscm  liable  to  be  pio- 
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ceeded  against.  Should  a  person  go  before  a  magistrate  and 
make  oath  that  his  neighbor,  John  Doe,  had  stolen,  or  borrowed 
his  axe,  the  magistrate  would  have  no  right  to  issue  a  waixant 
to  arrest  John  Doe  for  a  theft ;  because  such  an  oath  would 
render  it  wholly  uncertain  whether  the  accused  had  committed 
any  offence  so  as  to  subject  himself  to  an  arrest.  So  in  this 
case,  if  the  defendant  had  made  oath  before  the  recorder,  in 
the  most  positive  terms,  that  the  plaintiff  did  individually,  or  as 
administrator,  owe  the  corporation,  or  had  property  belonging 
to  the  corporation,  it  would  not  have  been  sufficient  to  legalize 
the  warrant  issued  against  him. 

The  defendant  Livingston  Livingston  pleaded  three  special 
pleas.  Only  two  of  them,  however,  are  to  be  examined.  His 
second  special  plea  is  in  substance  that  the  defendant  John 
Noble  was  appointed  a  receiver,  and  published  such  notice  as 
is  above  mentioned.  That  at  the  time  of  the  publication  of 
such  notice,  the  plaintiff,  as  the  administrator  with  the  will 
annexed  of  Robert  Halliday,  deceased,  was  indebted  to  the 
said  corporation  in  the  sum  of  $3908,22,  and  had  property  in 
his  possession  belonging,  &c.  and  that  he  had  not  accounted 
for  or  paid  the  said  money,  or  delivered  the  said  property ;  and 
that  the  said  receiver  by  his  own  oath  showed  to  the  satisfac- 
tion of  the  recorder  that  there  was  good  reason  to  believe  that 
the  plaintiff  had  in  his  possession,  either  individually  or  as  the 
administrator  as  aforesaid,  some  property  belonging,  &c. ;  and 
that  the  plaintiff  or  the  estate  of  the  said  Robert  Halliday, 
deceased,  was  indebted  to  the  said  receiver;  and  that  the 
plaintiff,  either  individually  or  as  such  administrator,  had  in 
his  hands  a  large  sum  of  money  belonging  to  the  said  receiver, 
and  had  such  property,  &c.  in  his  possession,  and  had  not 
deUvered  to  the  said  receiver  any  account  of  such  indebted- 
ness, &c.  And  that  thereupon  the  recorder  issued  a  warrant 
which  is  set  out  in  the  plea.  That  the  defendant,  for  and  on 
behalf  of  Frederick  W.  Lamberson,  the  attorney  in  the  warrant 
named,  as  he  lawfully  might,  afterwards,  and  before  the  return 
thereof,  to  wit,  on  the  24th  day  of  November,  1841,  delivered 
the  said  warrant  to  the  sheriff.    That  on  the  warrant  wap 
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endoreed  a  direction  to  the  sheriff  to  take  the  plaintiff's  written 
promise  to  appear  at  the  return  of  the  warrant.  That  the 
sheriff,  under  and  by  virtue  of  the  said  \varrant,  as  he  lawfully 
might,  informed  the  plaintiff  of  the  warrant,  and  requested 
him  to  give  a  promise  in  writing  to  appear,  &c.  which  the 
plaintiff  did,  and  appeared  accordingly ;  which  are  the  same 
trespasses  in  the  declaration  mentioned,  and  whereof  the  plain- 
tiff hath  complained.  To  this  plea  the  plaintiff  replied,  by 
alleging  that  the  defendant,  John  Noble,  presented  his  petition 
to  the  recorder,  and  then  setting  out  the  petition  and  jurat,  and 
traversing  that  John  Noble  did  by  his  own  oath  show  to  the 
satisfaction  of  the  recorder,  as  m  the  plea  was  alleged.  To 
that  replication  the  defendant,  Livingston  Livingston,  demur- 
red ;  and  thereby  he  admitted  that  the  defendant,  John  Noble, 
did  not  show  by  his  own  oath,  to  the  satisfaction  of  the  recorder, 
as  was  alleged  in  his  plea..  If  that  allegation  in  the  plea  was 
material  to  the  defendant's  defence,  then  he  has,  by  admitting 
it  to  be  untme,  defeated  his  defence.  But  if  it  be  an  immate- 
rial allegation,  then  the  traverse  in  the  plaintiff's  replication  is 
bad,  and  the  demurrer  well  taken.  But  then  the  question 
arises,  is  the  plea  good  ?  If  the  plea  be  bad  in  substance,  the 
plaintiff  is  entitled  to  judgment,  although  his  replication  may 
be  bad.  The  plea  professes  to  answer  the  whole  declaration. 
The  declaration  contains  three  counts,  in  each  of  which  the 
defendant  is  charged  with  having  committed  an  assault,  bat- 
tery and  false  imprisonment,  on  the  2d  day  of  December,  1 841. 
The  plea  contains  no  answer  whatever  to  these  three  distinct 
trespasses  alleged  to  have  been  committed  on  the  2d  day 
of  December,  1841 ;  but  alleges  that  on  the  24th  day  of 
November,  1841,  the  defendant  deUvered  a  certain  warrant  to 
the  sheriff.  If  the  defendant  intended  to  plead  this  act  of  his 
on  the  24th  day  of  November,  1841,  as  a  justification  of  the 
trespass  alleged  in  the  declaration,  he  should  have  traversed 
the  commission  of  the  trespasses  on  any  other  day,  either 
before,  or  after,  the  day  mentioned  in  his  plea,  and  before  the 
commencement  of  the  suit.  The  justification,  if  true,  applies 
only  to  the  particular  day  laid  in  the  plea,  and  without  tha 
Vol.  i  20 
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traverse  would  therefore  imply  an  admission  that  the  trespass 
complained  of  was  committed  on  any  other  day  than  that 
{GoiilcPs  Pleadings  359,  ch.  6,  pt.  11,  §  99,  and  the  cases  there 
cited.) 

Again ;  a  special  plea  in  an  action  for  an  assault,  battery  and 
false  imprisonment,  ought  either  to  deny  the  trespass  alleged 
in  the  declaration,  or  to  state  such  facts  as  will  show  that  the 
imprisonment  was  lawful.  But  in  this  special  plea  there  is  no 
denial  of  the  trespass  alleged  in  the  declaration,  nor  any  state- 
ment of  such  facts  as  can  justify  the  imprisonment.  Strike 
out  of  the  defendants'  plea  the  allegation  that  the  defendant 
Noble  did  show  by  his  own  oath,  to  the  satisfaction  of  the 
recorder,  <kc.  which  the  defendant  by  his  demurrer  admits  to 
be  immaterial  or  untrue,  and  the  plea  will  contain  no  matter 
upon  which  the  plaintiff  could  safely  take  issue.  The  plea 
throughout  is  in  the  affirmative,  and  contains  nothing  except 
that  which  the  plaintiff  did  traverse,  which  it  was  necessary 
for  him  to  deny.  It  is  believed,  therefore,  that  the  superior 
court  erred  in  giving  judgment  for  the  defendant  on  his 
demurrer. 

The  fourth  plea  of  the  defendant  Livingston  Livingston, 
varies  from  his  second  plea  in  this  :  instead  of  stating  how  the 
recorder  gained  jurisdiction,  it  is  alleged  therein  that  the 
recorder  having  jurisdiction  of  the  premises,  under  and  by  vir- 
tue of  the  fourth  title  of  the  eighth  chapter  of  the  third  part, 
and  the  second  title  of  the  fifth  chapter  of  the  second  part  of 
the  revised  statutes,  issued  a  warrant,  &c.  The  plaintiff  in 
his  replication  to  that  plea,  set  out  the  petition  and  jurat  before 
stated,  and  alleged  that  they  were  presented  to  the  recorder, 
and  upon  that  petition,  so  signed  and  verified,  the  recorder  did 
issue  the  warrant  under  his  hand  and  seal,  in  the  words  and 
figures  in  the  defendant's  fourth  plea  set  forth.  And  then 
traverses  that  the  recorder  had  jurisdiction,  in  the  manner  set 
out  in  the  defendant's  fourth  plea.  The  defendant  demurred 
to  that  replication,  and  thereby  admitted  that  the  recorder  had 
not  jurisdiction,  as  was  alleged  in  the  fourth  plea ;  which  plea 
IB  deemed  bad  in  substance,  for  repisons  similar  to  those  which 
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have  been  stated  in  relation  to  the  defendant's  second  special 
plea. 

The  special  plea  of  the  defendant  Frederick  W.  Lamberson, 
and  the  pleading  which  followed  it,  are  so  like  the  second 
special  plea  of  the  defendant  Livingston  Livingston,  and  the 
repUcation  to  the  same,  and  the  demurrer  to  that  repUcation, 
that  it  is  not  deemed  necessary  to  say  more  in  relation  thereto^ 
than  that  the  judgment  of  the  superior  court  in  his  favor  is 
erroneous.  It  is  therefore  ordered  that  the  judgment  of  the 
superior  court,  in  favor  of  the  defendants  John  Noble,  Living- 
ston Livingston,  and  Frederick  W.  Lamberson,  be  reversed. 


Same  Term.    Before  the  same  Justices. 
Smith  vs^  Kerr. 

Tlie  dedtntioni  of  a  defendaat  in  a  ilander  suit,  made  daring  an  attempt  to  arbi- 
trate, that  he  had  latisfied  the  plaintiff  by  writing  to  his  brother,  and  exculpating 
the  plaintiff,  are  not  admissible  in  evidence  in  favor  of  the  defendant ;  although 
such  declarations  tend  to  prove  one  branch  of  the  defence,  viz.  accord  and  satis- 
faction. 

Where,  on  the  trial  of  a  cause,  improper  evidence  was  received,  yet  if  it  appears  to 
the  court  that  such  evidence  could  not  have  materially  influenced  the  juiy  in  ar- 
riving at  their  verdict,  a  new  trial  will  not  be  granted  for  that  cause. 

80  in  respect  to  an  erroneous  charge  of  the  judge. 

Words  imputing  the  commission  of  a  crioie  are  privileged,  if  addreaed  to  police  offi- 
cers while  engaged  in  the  investigatbn  of  such  crime,  it  seems. 

Slander,  tried  at  the  New- York  circuit,  in  1844,  before 
Kent,  C.  J.  The  slander  consisted  in  charging  the  plaintiff 
with  stealing  the  defendant's  money.  And  the  words  were  ut- 
tered in  the  presence  of  police  officers  who  were  employed  by 
the  defendant  to  make  investigations  respecting  a  theft  or  rob- 
bery which  had  been  committed  in  his  store.  There  was  no 
evidence  that  any  other  person  was  present  at  the  time  the 
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charge  was  madd.  The  defendant  pleaded  the  general  issue. 
Upon  the  trial  a  witness  testified  that  subsequent  to  the  utter* 
ing  of  the  slander  the  plaintiff  had  said  to  the  defendant  that 
if  the  latter  would  write  to  his  brother,  at  Albany,  stating  plain- 
tiff's innocence,  the  plaintiff  would  be  satisfied.  The  defen- 
dant's brother  testified  to  the  receipt  of  a  letter  from  the  defen- 
dant about  a  week  after  the  money  was  stolen,  which  letter  he 
supposed  was  lost ;  that  he  had  looked  for  it  among  his  letters 
add  papers  two  or  three  times  and  could  not  find  it,  and  sup- 
posed he  had  destroyed  it.  The  witness  being  asked  to  state 
the  contents  of  the  letter,  the  plaintiff's  counsel  objected,  on  the 
ground  that  the  declarations  of  the  defendant  were  inadmissi- 
ble in  his  own  favor.  But  the  court  allowed  the  witness  to 
state  the  contents  of  the  letter*  To  which  decision  exception 
was  taken.  The  plaintiff  also  excepted  to  other  decisions  of 
the  judge  respecting  the  admission  of  testimony,  and  to  his 
charge ;  which  exceptions  will  appear  from  the  opinion  of  the 
court.  The  jury  having  found  a  verdict  for  the  defendant,  the 
plaintiff,  upon  a  case,  moved  for  a  new  trial 

E.  C  Gray,  for  the  plaintiff.  The  judge  erred  in  permitting 
parol  evidence  to  be  given  of  the  contents  of  the  letter.  The 
loss  of  the  letter  was  not  sufficiently  proved.  Neither  should 
the  witness  Robinson  have  been  allowed  to  testify  as  to  the  de- 
clarations of  the  defendant,  in  his  own  favor,  at  the  time  of  the 
negotiation  for  an  arbitration.  The  judge  erred  in  charging 
the  jury  that  the  words  uttered  were  privileged,  if  addressed  to 
the  police  officers  in  their  official  capacity.  The  defendant  was 
not  privileged  to  state  any  thing  more  than  the  circumstances, 
and  his  suspicions.  At  all  events,  if  any  privilege  existed,  as 
respected  the  police  officers,  it  would  not  excuse  a  declaration 
made  to  them  when  other  persons  were  present,  in  his  own 
store. 

H,  W.  Robinson,  for  the  defendant.  As  the  evidence  showed 
that  the  words  used  were  addressed  to  police  ofllcers  while  en- 
gaged in  the  investigation  of  a  robbery,  they  were  privileged. 
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(1  Stark,  on  Slan,  202.  Johnson  v.  Evans,  3  Esp,  Rep,  32. 
11  Adol  ^  Ellis,  380.  20  Wetid.  488.  12  Id.  546.)  The 
charge  made  by  the  defendant  was  justifiable,  under  the  cir- 
cumstances, as  being  necessary  to  the  detection  of  crime  and 
the  discovery  of  the  criminal.  (2  Wm.  Black.  Rep.  959. 
Styles'  Rep.  142.) 

By  the  Court.  The  only  objection  to  the  ruling  of  the 
circuit  judge,  as  to  the  admissibility  of  evidence,  which  we  es- 
teem worthy  of  notice,  was  taken  during  the  examination  of 
the  witness  Robinson.  After  he  had  testified  to  an  attempt 
made  by  the  parties  to  arbitrate,  be  was  asked  by  the  defen- 
dant's counsel,  whether  the  defendant  did  not  say,  during  the 
negotiations  to  effect  an  arbitration,  that  he  had  satisfied  the 
plaintiff  by  writing  to  his  brother.  This  was  objected  to  by  the 
plaintiff's  counsel,  but  the  court  allowed  the  question  to  be  put, 
and  the  witness  answered,  that  the  defendant  claimed  during 
those  negotiations  that  he  had  satisfied  the  plaintiff  by  writing 
to  his  brother,  William  Kerr,  and  exculpatmg  the  plaintiff, 
which  was  all  he  desired.  This  does  not  appear  to  have  been 
competent  evidence  ;  and  its  reception  might  be  a  ground  for 
ordering  a  new  trial,  under  other  circumstances.  But  the  ques- 
tion arises  on  a  case,  and  if  this  evidence,  although  objectiona- 
ble, could  not  have  materially  influenced  the  jury  in  arriving 
at  their  verdict,  a  new  trial  ought  not  to  be  granted  for  this 
cause.  It  is  true,  that  the  evidence  tended  to  prove  one  ground 
of  the  defence,  to  wit,  accord  and  satisfaction.  But  the  facts 
which  it  was  claimed  constituted  that  branch  of  the  defence 
were  already  made  out  by  other  evidence,  and  there  was  no 
controversy  as  to  those  facts. 

It  was  clearly  proved,  that  on  one  occasion  when  the  parties 
were  together,  the  defendant  said  he  was  sorry  for  what  had 
occurred,  and  would  do  any  thing  in  his  power  for  the  plaintiff. 
To  which  the  plaintiff  replied,  that  all  he  wished  was  that  the 
defendant  would  write  to  his  brother,  William  Kerr,  in  Albany; 
and  it  is  proved  that  a  letter  had  been  so  written  by  the  defen- 
dant, by  which  he  entirely  exculpated  the  plaintiff.    As  to  thi% 
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there  was  no  controversy  in  point  of  fact,  and  the  objectionable 
evidence  was  merely  cumulative  upon  a  point  of  fact  which 
was  clearly  established  before.  It  could  not  have  affected 
the  finding  of  the  jury  as  to  the  point  of  fact  to  which  it  was 
directed,  and  the  verdict  ought  not  to  be  disturbed  for  this 
cause. 

The  charge  of  the  circuit  judge  was  substantially  correct  It 
does  not  appear  from  the  evidence,  that  any  words  imputing  a 
c];ime  to  th6  plaintiff,  were  uttered  by  the  defendant  in  the  pre- 
sence of  any  persons  except  the  two  police  officers  with  whom 
the  plaintiff  was  in  communication,  for  the  purpose  of  detecting 
a  crime.  Therefore  that  portion  of  the  judge's  charge  in  which 
he  stated  that  the  defendant  would  not  be  Uable  to  this  action 
for  making  the  statement  to  pohce  officers,  although  done  in 
the  presence  and  hearing  of  others,  could  not,  even  if  erroneous, 
have  had  any  material  influence  upon  the  decision  of  the  jury. 

New  trial  denied. 


Same  Term.    Before  the  same  Justices.       i/Joi* 
GiLMORE  and  others  vs.  Spies. 

A  person  who  puts  his  name  upon  a  negotiable  note — in  the  absence  of  clear  and  direct 
evidence  of  an  intention  to  become  a  joint  maker  or  guarantor  thereof---is  to  be  r»> 
garded  only  in  the  light  of  an  endorser ;  and  as  aasuoiing  no  other  responaibiUty 
than  that  which  an  ordinary  endoreement  of  a  negotiable  note  imports. 

Where  a  note,  specifying  no  place  of  payment,  was  made  and  endorsed  in  the  dty 
of  New- York,  where  it  bore  date,  by  persons  residing  in  Mexico  at  the  time,  and 
who  continued  to  reside  there  until  the  note  became  due;  and  the  &ct  of  their 
residing  in  Mexico  was  known  to  the  holder  of  the  note,  yet  he  took  no  steps  to 
have  the  note  presented  for  payment  at  their  place  of  residence,  when  it  became 
payable,  but  kept  it  in  his  possession  in  the  city  of  New- York,  and  merely  gave 
notk»,  by  letter,  to  the  maker  and  endorser  that  the  note  was  due  and  not  paid ; 
UAd,  that  this  was  not  such  a  demand,  and  notice  of  non-payment,  m  the  law 
xeqnires,  to  charge  the  endoner. 
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The  dreomstaiice  that  the  maker  of  a  note  rendee  in  a  foreign  oountiy,  afforda  no 
excuse  to  the  payee,  or  holder,  for  not  following  him  with  the  note  and  demanding 
payment  there,  so  far  as  the  endorser  is  concerned  \  unless  the  payee  or  holder  hajT* 
protected  himself  from  the  necessity  of  doing  so,  by  specifying  some  other  place 
of  payment,  in  the  body  of  tlie  note. 

The  holder  of  a  note  not  payable  at  any  particular  place,  must  present  the  same  for 
payment,  at  maturity,  at  the  known  place  of  residence  of  the  maker,  though  it  be 
in  a  foreign  country ;  if  he  means  to  hold  the  endorser. 

Error  from  the  superior  court  of  the  city  of  New- York. 
The  action  in  the  court  below  was  by  Spies  against  Gilmore 
and  J.  Jewett  and  G.  W.  Jewett.  The  plaintiff,  in  the  first 
count  of  his  declaration,  declared  upon  a  bond  executed  by  Gil- 
more as  the  alleged  debtor,  and  by  the  other  defendants  as  his 
sureties,  unto  the  plaintiff  claiming  to  be  the  creditor  of  Gilmore, 
under  the  55th  section  of  the  statute  relative  to  attachments 
against  absconding,  concealed  and  non-resident  debtors,  (2  R. 
S.  12,)  and  the  act  amendatory  of  that  section.  {Laws  of 
1833,  ch.  52,  §  1.)  The  condition  of  that  bond  was,  that  the 
obligors  would  pay  to  each  attaching  creditor  the  amount  justly 
due  and  owing  from  Gilmore  to  him,  at  the  time  he  became  an 
attaching  creditor,  on  account  of  any  debt  claimed  and  sworn 
to  by  him,  with  interest,  and  costs  of  the  attachment.  The 
breach  assigned  was  that  there  was  due  from  Gilmore  to  the 
plaintiff,  at  the  time  of  his  becoming  the  attaching  creditor,  the 
sum  of  $737,93 ;  which  indebtedness  arose  upon  a  joint  and 
several  note  for  $530,07,  dated  September  16,  1835,  made  by 
Gilmore  and  one  John  Furlong,  payable  to  the  order  of  the 
plaintiff,  six  months  after  date.  The  second  count  was  upon  a 
several  note  made  by  Gilmore  and  Furlong,  of  the  same  date 
and  amount,  and  payable  at  the  same  time.  The  third,  fourth, 
fifth  and  sixth  counts  charged  Gilmore  as  the  guarantor  of  a 
note  of  the  same  date  and  amount,  and  payable  at  the  same 
time,  made  by  John  Furlong.  The  defendants  pleaded  the 
general  issue,  and  gave  notice,  1st.  That  Gilmore  was  not  in- 
debted to  the  plaintiff  at  the  time  of  giving  the  bond ;  2d.  Pay- 
ment; 3d.  That  Gilmore  was  surety  for  Furlong,  and  was 
discharged  by  time  being  given  to  Furlong,  without  Gilmore's 
consent ;  and  4th.  Set-off. 
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On  the  trial  the  plaintiff  gave  in  evidence  the  following  note : 

."$530,07-100.  New- York,  Sept.  16th,  1835. 

Six  months  after  date  I  promise  to  pay  to  the  order  of  Mr. 
Adam  W.  Spies,  five  hundred  and  thirty  07-100  dollars,  value 
received.  (Signed)  John  Furlong. 

[Due  March  16-19.]    (Endorsed)       Robert  Gilmore." 

He  also  proved  that  the  note  was  given  at  the  store  of  the 
plaintiff  in  the  city  of  New- York ;  and  that  Gilmore  and  Fur- 
long both  resided  at  Matamoras,  in  Mexico.  The  cause  of 
giving  the  note  was  this :  Furlong  being  indebted  to  the  plain- 
tiff, came  to  his  store  With  Gilmore,  and  applied  for  six  months 
further  credit ;  offering  to  give  Gilmore  as  security.  The 
plaintiff  accepted  the  proposal ;  whereupon  the  note  was  drawn, 
signed  by  Furlong,  and  endorsed  on  the  back  by  Gilmore, 
and  the  old  note  was  given  up  to  Furlong.  When  the  note 
fell  due,  letters  were  written  by  a  clerk  of  the  plaintiff,  to  each 
of  the  parties  Furlong  and  Gilmore,  at  Matamoras,  informing 
them  of  the  non-payment  of  the  note,  and  asking  payment  of  it. 
These  letters  were  sent  by  the  first  vessel  that  sailed  after  the 
maturity  of  the  note.  It  was  also  proved  that  Furlong  was  in 
the  city  of  New- York  after  the  last  note  was  given. 

The  defendants  objected  to  the  testunony  in  relation  to  the 
sending  of  notice  to  Gilmore  after  the  maturity  of  the  note, 
and  the  testimony  was  received  subject  to  the  objection.  The 
defendants  also  objected  to  the  giving  of  the  note  in  evidence ; 
on  the  groimd  that  there  was  no  breach  alleged  in  the  decla- 
ration under  which  it  could  be  received. 

The  counsel  for  the  defendants  insisted  that  Gilmore  was  an 
endorser  of  the  note  in  question,  and  only  liable  upon  condition 
of  a  demand  of  payment,  at  the  expiration  of  the  days  of  grace 
and  notice  of  non-payment ;  and  that  there  being  no  evidence 
of  a  demand  of  payment,  and  notice  of  non-payment,  the  plain- 
tiff had  not  made  sufficient  proof  to  entitle  him  to  recover.  But 
the  judge  charged  the  jury  that  under  the  circumstances  of 
the  case,  as  they  appeared  in  evidence,  no  demand  of  payment 
upon  Furlong,  the  maker  of  the  note,  or  notice  of  the  non-pay- 
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ment  thereof  to  Gilmore,  was  required  by  law,  to  entitle  ihb 
plaintiff  to  bis  action  against  tbe  defendants ;  and  tbat  the 
absence  or  want  of  evidence  of  such  demand  and  notice  con- 
stituted no  defence  to  the  suit 
The  jury  found  a  verdict  for  the  plaintiff. 

A.  Crist,  for  the  plaintiffs  in  error.  1.  Robert  Gilmore,  the 
alleged  debtor  and  one  of  the  defendants,  was  an  endorser  of 
the  note  in  question ;  and  therefore  only  liable,  on  condition  of 
a*  demand  of  payment  at  the  expiration  of  the  days  of  grace, 
and  notice  of  non-payment.  His  name  was  written  in  blank  on 
the  back  of  the  note.  This  is  in  legal  effect  an  endorsement 
{Dean  v.  Hall,  17  Wend.  214.  See^ury  v.  Hungerford,  2  Hill, 
80.  Hall  V.  Newcombe,  3  Id.  233.  S.  C.  in  error,  7  Id.  416.) 
There  is  nothing  in  the  case  to  show  that  the  defendant,  Gil- 
more,  contracted,  or  intended  to  contract,  a  different  obligation. 
The  letter  from  the  plaintiff  shows  that  he  considered  the  defen- 
dant Gihnore  as  standing  in  the  situation  of  endorser.  No  de- 
mand of  payment  was  made,  or  notice  of  non-payment  given. 
2.  There  is  nothing  in  this  case  which  dispensed  with  the 
demand  of  payment,  and  the  notice  of  non-payment.  The  de- 
fendant Gilmore  was  not  privy  to  the  consideration.  He  was 
a  mere  accommodation  endorser;  and  he  might  have  been 
charged  and  made  liable  as  endorser.  If  this  be  so,  the 
plaintiff  had  no  right  to  offer  the  note  in  evidence  under  the 
declaration.  The  declaration  coimts  against  him  as  surety, 
and  as  guarantor ;  but  not  as  endorser.  No  place  of  payment 
is  mentioned  in  the  note.  The  maker  and  endorser  resided  out 
of  the  state  when  the  note  was  given,  and  when  it  became  due. 
( Taylar  v.  Snyder,  3  Denio,  145.  Bradley  v.  Phelps,  2  Roaij 
326.  Williams  v.  Matthews,  3  Ciywen,  262.  Berry  v.  Rob- 
insan,  9  Johfi.  Rep.  121.  Anderson  v.  Drake,  14  Id.  114.) 
The  general  rule,  respecting  demand  of  payment,  as  laid  down 
in  Woodworth  v.  Bank  of  America,  (19  John.  391,)  is  that 
where  no  particular  place  of  payment  is  designated  in  a  prom- 
issory note,  the  holder  is  bound  to  demand  payment  of  the 
maker  personally,  or  at  his  residence.    There  is  but  one  exoep^ 
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tion  to  that  rule,  viz.  where  the  maker  has  left  the  state  sub- 
sequent to  the  execution  of  the  note.  {Magnider  v.  Bank 
of  Washington,  9  Wheat.  698.)  If  the  maker  pf  a  note  resides 
out  of  the  state  at  the  time  of  giving  it,  a  personal  demand,  or 
demand  at  his  residence,  is  necessary.  A  notice  of  non-payment 
without  a  previous  demand,  where  a  demand  is  necessary,  is  a 
mere  nullity.  3.  There  was  no  breach  assigned  in  the  declara- 
tion under  which  the  plaintiff  could  give  the  note  in  evidence, 
or  under  which  he  could  recover.  4.  The  plaintiff  gave  the 
maker.  Furlong,  time ;  and  Gilmore,  the  endorser,  thereby  be- 
came discharged. 

C.  O^Conor,  for  the  defendant  in  error.  1.  The  case  of 
Hall  V.  Newcombj  (7  HUl,  420,)  has  determined  that  a  person 
becoming  surety  for  another,  in  the  manner  adopted  in  this 
case,  must  be  treated  and  charged  as  an  endorser.  2.  The 
note  in  question  having  been  given  and  dated  at  New- York, 
and  both  maker  and  endorser  having  been  domiciled  out  of  the 
United  States,  (viz.  in  Mexico,)  at  the  maturity  of  the  note,  the 
plaintiff  below  was  excused  from  making  a  regular  demand, 
and  from  giving  notice  of  non-pa}rment.  {Chitty  on  Bills,  8th 
Am.  ed.  400,  485;  note  6,  and  causes  cited.  Anon.  Ld.  Raym, 
743.  Magruder  v.  Bank  of  Washington,  9  Wheat.  Rep.  698. 
Anderson  v.  Drake,  14  John.  Rep.  117.  Geer  v.  Lyhrand,  3 
Ohio  Rep.  319.  Dennie  v.  Walker,  7  NeuhHamp.  Rep.  200. 
Hepburn  v.  Toledans,  10  Martinis  Rep.  643.  2  Louis.  Rep. 
511,  N.  S.  Moore  v.  Coffield,  1  Dev.  Law  Rep.  247.  Taylor 
V.  Snyder,  3  Denio,  146.)  Where  a  maker  of  a  note  changes 
his  residence,  if  it  be  to  another  place  within  the  state,  the 
holder  must  demand  pa3rment,  and  give  notice  of  non-payment 
But  the  rule  is  otherwise  if  he  crosses  the  state  line.  If  the 
principle  of  requiring  notice  to  be  given  to  parties  residing  in 
foreign  countries  be  established,  it  will  apply  as  well  to  short 
notes,  notes  having  but  a  few  days  to  run,  as  to  long  notes.  If 
the  rule  is  to  be  extended  to  foreign  countries,  it  certainly  must 
be  confined  within  certain  limits.  And  how  are  the  courts  to 
draw  the  line  ?    Is  it  to  be  between  civilization  and  barbarism  ? 
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Or  is  distance  to  be  the  test?  Or,  is  the  rule  to  be  extended 
only  to  commercial  countries  ?  Suppose  the  maker,  or  endor- 
ser, resides  in  a  country  in  a  state  of  war,  and  actually  under 
military  discipline.  How  is  notice  to  be  given  in  such  a  case  ? 
Numerous  other  difficulties  might  be  mentioned  as  attending 
the  extension  of  the  rule  to  foreign  countries.  W^  should  only 
compel  a  party  to  go  so  far,  in  order  to  give  notice,  as  our  laws 
will  afford  him  a  protection. 

When  tlie  maker  or  endorser  resides  in  a  foreign  country 
when  the  note  falls  due,  a  demand  is  not  necessary.  And  if 
demand  is  not  necessary,  notice  of  non-payment  is  not ;  for  the 
one  is  dependent  upon  the  other.  3.  The  endorser  Gilmore 
was  liable  to  Spies,  his  immediate  endorsee,  under  the  common 
counts,  which  are  included  in  the  breaches  assigned.  {State 
Bank  V.  Hurd,  12  Mass.  Rep,  172.  1  Cowen's  Treatise,  232. 
Cfrant  v.  Vaughan,  3  Burr,  1525,  approved  in  12  John,  Rep, 
95.  MandeviUe  v.  Riddle,  1  Cranch,  95.)  4.  The  ground 
of  variance  was  not  taken  below,  with  sufficient  distinctness. 
( Watson  V.  McLaren,  19  Wend,  559,  563.  Pomeroy  v.  Unr 
derhill,7HUl,388,) 

By  the  Court.  The  case  of  Hall  v.  Newcomb,  (3  HiU, 
233,)  and  same  case  in  error,  (7  id.  416,)  has  settled  the  ques- 
tion with  respect  to  the  effect  to  be  given  to  such  an  endorse- 
ment as  was  made  by  Gilmore  upon  the  note  in  question. 
In  the  absence  of  clear  and  direct  evidence  of  an  intention  to 
become  a  joint  debtor,  or  guarantor  of  the  note,  the  party  here, 
by  putting  his  name  upon  it,  (the  note  being  drawn  as  a  nego- 
tiable note,)  can  be  regarded  only  in  the  light  of  an  endorser, 
and  as  assuming  no  other  responsibility  than  that  which  an 
endorsement  of  a  negotiable  note  imports.  In  this  case  there 
is  no  evidence  to  show  that  Gilmore  intended  to  become  bound 
in  any  other  capacity,  or  that  the  creditor,  Mr.  Spies,  expected 
any  thing  more  of  him. 

Such  being  the  case,  the  next  question  is,  whether  Mr.  Spies 
could,  under  the  circumstances,  dispense  with  a  demand  or 
presentment  for  pajrment  when  the  note  fell  due,  and  with  due 
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notice  of  non-payment  to  the  endorser,  and  still  hdd  the 
endorser  t 

The  note  was  made  and  endorsed  in  the  city  of  New-York, 
where  it  hears  date.  It  was  drawn  payable  six  months  after 
date,  but  no  place  of  payment  is  designated  in  the  note.  Gil- 
more  endorsed  it  for  the  accommodation  of  Furlong,  the  maker. 
Both  maker  and  endorser  were,  at  the  time,  in  the  city  of  New- 
York,  though  they  were  residents  of  Matamoras,  in  Mexico ; 
and  the  fact  that  they  resided  at  Matamoras,  and  were  doing 
business  there,  at  the  time  of  giving  the  note,  and  at  the  time 
it  fell  due,  was  well  known  to  Mr.  Spies.  Yet  he  took  no  steps 
to  have  the  note  presented  for  payment  at  Matamoras,  when 
it  became  payable,  but  kept  it  in  his  own  possession  in  the  city 
of  New- York.  He  however  gave  notice,  by  letters  written 
immediately  after  the  maturity  of  the  note,  to  both  Furlong 
and  Gilmore,  that  the  note  was  due  and  was  not  paid ;  which 
letters  were  transmitted  by  the  first  vessel  that  could  be  found 
going  from  New- York  to  Matamoras,  and  which  left  New- 
York  about  a  week  after  such  letters  were  written. 

This  was  not  such  a  demand  and  notice  of  non-pajnnent  as 
the  law  requires,  to  charge  the  endorser.  The  note,  although 
made  and  dated  in  New- York,  was  not  by  its  terms  payable 
there.  The  creditor  did  not  ask  for  such  a  stipulation  in  the 
note,  and  the  circumstance  that  the  maker  resided  in  a  foreign 
country  is  no  excuse  for  not  following  him  with  the  note,  so 
far  as  the  endorser  is  concerned ;  unless  the  payee  or  holder 
protects  himself  from  the  necessity  of  doing  so,  by  specifying 
some  other  place  of  payment,  in  the  body  of  the  note.  No  case 
has  been  shown,  either  in  England  or  this  country,  in  which 
the  law  has  been  held  otherwise.  On  the  contrary,  the  law  as 
laid  down  in  the  case  recently  reported  of  Tat/lor  v.  Snyder^ 
(3  Denio,  145,)  we  think  shows  very  correctly  and  conclusively, 
that  under  circumstances  like  the  present,  it  was  the  duty  of 
Mr.  Spies  to  present  the  note  for  payment  at  the  known  place 
Qf  i-esideuce  of  the  maker,  though  in  a  foreign  countiy,  if  he 
meant  to  hold  the  endorser.  We  think,  therefore,  that  the 
9Mpei:iQr  court  e^ed;  and  that  their  judgmenX  must  be  revei:sed» 
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BvRRALL  vs.  Jacot  and  others. 

The  payee  of  an  inatrument  in  theae  worda,  "  New-Yoik,  May  12, 1837.  Meamk 
J.  S.  B.  &  J.  Gent  Pleaae  deliver  to  C.  B.  jr.  thirty-aix  dosen  Stone  Sl  Ca  axaii 
D.  E.  S.  A.  Co.,"  on  the  face  of  which  waa  written  "  accepted,  J.  S.  B.  &  J.— 
when  called  for,"  cannot  recover  upon  the  same,  against  the  acceptors,  under  the 
common  money  counts. 

The  acceptance  of  such  an  order,  by  the  persona  upon  whom  it  is  drawn,  will  noi 
amount  to  a  aalo  of  the  axes  specified  therein,  to  the  payee. 

Such  an  acceptance  aroounte  only  to  a  promise  to  deliver  the  property  at  a  future 
time,  on  request  It  bb  a  special  undertaking ;  and  in  order  to  recover  ujwn  it,  the 
payee  most  declare  upon  it  as  such. 

This  was  an  action  of  assumpsit,  tried  at  the  New- York 
circuit,  before  Edmonds,  circuit  judge.  The  declaraticm  con* 
tained  only  the  common  money  counts ;  to  which  the  defen- 
dants pleaded  the  general  issue.  Upon  the  trial  of  the  cause^ 
the  circuit  judge  directed  a  nonsuit  to  be  entered  ;  and  a  mo- 
tion was  now  made  to  set  the  same  aside. 

F.  Sayre,  for  the  plaintiff.  Upon  the  testimony  on  the  part 
of  the  plaintiff,  the  jury  would  have  been  authorized  to  render 
a  verdict  for  the  plaintiff  for  the  value  of  the  axes,  under  the 
count  for  money  had  and  received ;  and  the  judge  erred  in  or- 
dering a  nonsuit  {BaUet/  v.  Johnson^  9  Cowen,  115.  Nelson 
V.  Blighty  1  John.  Cos.  205.  Sturtevant  v.  Waterburyf  2 
Hall,  453.  Israel  v.  Douglass,  1  Hen,  Black.  239.  QutH 
V.  Hanford,  1  HUl,  83.) 

H  B.  Cowles,  for  the  defendants.  The  nonsuit  was  prop- 
erly granted,  and  should  not  be  set  aside.  The  paper  called 
an  order,  or  acceptance,  was  void  by  the  statute  of  frauds. 
( Watson  V.  Rmuiall,  20  Wend.  201.  Mason  v.  MungeTj 
6  Hilly  &13.)  It  was  not  admissible  under  the  declaration  and 
bill  of  particulars  i&  the  cause.  It  was  not  admissible  in  evi* 
dence  under  the  common  counts,  (6  HUl,  613 ;)  and  the  pliu»* 


166  CASES  IN  LAW  AND  EdUITY  [SErr.SO 


Bamll  V.  Jaoot 


tiff  could  not  have  recovered  upon  it  under  the  common  counC 
He  should  have  declared  specially  upon  the  contract ;  setting 
forth  the  consideration :  the  more  especially  as  it  was  a  spe- 
cial executory  contract  not  payable  in  money,  or  importing  or 
expressing  a  consideration.  1.  It  was  not  a  bill  of  exchange, 
and  cannot  be  declared  on,  or  in  any  way  treated  as  such.  It 
does  not  import  a  consideration,  and  by  its  acceptance  no  funds 
can  be  presumed  to  be  in  the  hands  of  the  acceptors.  (1  Cow- 
en's  Tr,  160.  6  Cowen's  Rep.  108.)  2.  It  is  not  payable  in 
money ;  and  it  cannot  be  treated  as  money.  ( Underhill  v. 
Pomroy^  2  Hill,  603.  Brown  on  Actions,  515,  516.  29  Law 
Lib.  N.  S.  367.)  3.  The  words  value  received  are  not  con- 
tained in  it.  (Saxton  v.  Johnson,  10  John.  418.)  4.  If  it  had 
any  validity  whatever,  it  was  a  contract  in  respect  to  which  a 
consideration  should  have  been  averred  and  proved.  {Atkinson 
V.  Manks,  1  Cowen's  Rep.  692,  706,  7,  8.) 

There  was  no  sufficient  consideration,  expressed  or  proved, 
for  the  undertaking  of  the  defendants.  The  plaintiff  was  not 
entitled  to  recover  in  his  own  name  for  any  claun  D.  Stone  & 
Co.  might  have  had  against  the  defendants  for  axes,  or  the 
proceeds  of  them ;  nor  upon  any  claim  the  plaintiff  might  have 
against  D.  Stone  &  Co.  The  plaintiff,  upon  the  evidence, 
couid  not  have  maintained  an  action  of  trover.  {Austin  v. 
Ghraves,  4  Taunt.  445.  White  v.  Wilkes,  5  id.  176.  Hal- 
lenbake  v.  Pish,  8  Wend.  547.)  If  he  chooses  to  bring  as- 
sumpsit, his  rights  must  be  governed  by  the  rules  incident 
to  that  action.  {Howell  wl  Ball,  5  B.  ^  Ad.  504.  6  B.^ 
Aid.  652.) 

There  was  not  sufficient  evidence  either  that  the  defendants 
had  sold  the  axes,  or  received  the  proceeds  of  them. 

By  the  Court.  The  plaintiff  seeks,  upon  the  common 
money  counts,  to  recover  against  the  defendants  the  proceeds  of 
an  alleged  sale  of  certain  axes,  under  the  following  circumstan- 
ces. D.  E.  Stone  &  Co.,  on  tlie  12th  of  May,  1837,  made  and 
delivered  to  the  plaintiff  an  instrument  in  writing  in  these 
words : 
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«  New-York,  May  12, 1837. 
Messrs.  Jacot,  Smith,  Boyce  &  Jones, 

Gent.  Please  deliver  to  Charles  Burrall,  jr.  thirty-six 
dozen  Stone  &  Co.  axes. 

(Signed,)  D.  E.  Stone  &  Co." 

On  the  face  of  this  was  written  ^'  accepted,"  and  signed  '<  Ja« 
cot.  Smith,  Boyce  &  Jones — ^when  called  for." 

The  firm  of  D.  E.  Stone  &  Co.,  at  the  date  of  this  instru- 
ment, had  from  one  to  two  hundred  dozen  axes  deposited  with 
the  defendant,  which  they  withdrew  from  the  latter  by  orders 
at  various  times.  In  May,  1843,  the  plaintiff  caused  the  order 
in  question  to  be  presented  to  the  defendants,  and  a  demand  of 
payment  to  be  made  on  them,  in  general  terms.  The  defen- 
dants appeared  to  be  surprised  at  the  presentation  of  the  order, 
and  replied  that  they  had  not  had  any  of  that  description  of 
axes  on  hand  for  three  or  four  years,  and  that  their  account 
with  Stone  &  Co.  was  closed  and  had  been  settled  for  years, 
and  it  was  their  impression  that  this  claim  had  been  paid. 
The  book-keeper  of  the  defendants  was  called  as  a  witness  for 
the  plaintiff,  and  testified  that  in  the  year  1837  the  defendants 
were  in  the  habit  of  purchasing  axes  of  D.  E.  Stone  &  Co. 
They  never,  to  witness'  knowledge,  sold  those  axes  on  com- 
mission ;  they  were  not  commission  merchants.  Sometimes 
Stone  &  Co.  sent  axes  to  the  store  of  the  defendant  and  stored 
them  there  until  D.  E.  Stone  &  Co.  could  sell  or  dispose  of 
them* 

This  is  the  substance  of  the  plaintiff's  case.  The  defendant 
moved  for  a  nonsuit,  for  several  reasons ;  and  among  them,  that 
the  plaintiff  could  not  recover  under  the  common  money  counts. 
And  the  circuit  judge  nonsuited  the  plaintiff. 

The  acceptance  of  the  order  in  question  by  the  defendants, 
under  the  circumstances  attending  it,  did  not  amount  to  a  sale 
of  the  thirty-six  dozen  of  axes  to  the  plaintiff.  There  was  no 
designation  or  setting  apart  of  these  axes  from  the  one  or  two 
hundred  dozen  which  the  drawers  of  the  order  had  at  the  time 
in  the  possession  of  the  defendants.    There  was  no  delivery  of 
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the  axes,  or  any  circumstances  from  which  a  present  delivery 
could  he  inferred.  The  acceptance  amounted  only  to  a  prom- 
ise to  deliver  at  a  future  time,  on  request  It  was  a  special 
imdertaking;  and  in  order  to  recover  upon  it,  the  plaintiff 
should  have  counted  upon  it  as  such. 

But  even  admitting  that  the  acceptance  of  the  order  amount- 
ed to  a  transfer  of  the  property,  the  plaintiff  could  not  recover 
undei*  the  money  counts.  There  was  no  evidence  of  a  sale  of 
the  axes  by  the  defendants.  On  the  contrary,  it  appears  that 
the  axes  of  Stone  6c  Go.  were  deposited  with  the  defendants 
till  the  owners  could  sell  them,  and  that  the  one  or  two  hundred 
dozen  on  hand  at  the  date  of  this  order  were  all  subsequently 
withdrawn  from  the  defendants'  possession,  by  orders  from  Stone 
&>  Co.,  and  the  whole  account  was  closed  several  years  before 
the  plaintiff  presented  his  order,  and  demanded  payment  of 
the  defendants.  The  idea  that  the  defendants  ever  received 
any  money,  or  any  thing,  for  their  axes,  after  the  date  of  the 
order  in  question,  is  entirely  negatived  by  the  evidence  in  the 
case. 

We  are  clear  that  the  nonsuit  was  properly  granted  on  the 
trial,  and  that  the  circuit  judge  erred  in  setting  it  aside. 

Motion  to  set  aside  nonsuit  denied. 


Same  Term.    Before  the  same  Justices. 

AiNSLiE  and  wife  v*.  The  Mayor,  &c.  op  New- York. 

When  an  action  of  ejectment  is  bionght  against  the  actual  oocnpanti  of  the  premiiei, 
and  a  judgment  is  recovered  therein  againut  the  defendants,  and  an  action  of  tx«s- 
paas  is  subsequently  brought,  by  the  plaintiffs  in  the  ejectment  suit,  against  the 
persons  under  whom  such  occupants  held  the  premises,  for  the  recovery  of  the 
mesne  profits,  such  plaintiffs,  to  entitle  themselves  to  recover  in  the  latter  aecton, 
nuntafaow,  1st  llxat  tiiey  had,  ai  tbethse  the  trespasses  meateted  ill  tlM 
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ration  were  committed,  the  actual  possession  of  the  premises,  or  a  title  thereto ; 
2d.  That  the  defendants  entered  upon  the  possession  of  the  plaintiffs,  and  expel- 
led them,  and  kept  them  out  of  possession ;  3d.  That  the  defendants,  by  their 
agents,  or  tenants,  received  the  rents,  issues  and  profits  while  the  plaintiffs  were 
kept  out  of  possession ;  4tb.  That  the  plaintiffs  bad,  before  the  commencement 
of  the  action  for  mesne  profits,  re-entered  upon  the  premises,  and  regained  poesee- 
sion  thereof. 

And  if  the  plaintiffs  prove  all  these  facts,  and  thus  show  a  right  to  recover,  they  can 
only  be  allowed  to  recover  the  rents  and  profits  of  such  part  o(  the  premises  as  is 
proved  to  have  been  held  by  the  defendants'  authority  \  and  for  the  time  during 
which  they  were  so  held,  and  the  value  thereof 

If  the  evidence  does  not  establish  each  of  these  facts,  the  plaintiffs  should  be  non- 
suited. 

The  judgment  record  in  an  action  of  ejectment  against  the  actual  occupants,  is  no 
evidence  of  the  plaintiff's  title  or  possession,  in  an  action  for  mesne  profits,  brought 
against  the  persons  of  whom  such  occupants  held  the  premises ;  where  such  per- 
sons do  not  claim  under  the  defendants  in  the  ejectment  suit. 

Such  a  record  is  no  evidence  against  any  one,  other  than  the  defendants  named 
therein,  or  persons  claiming  under  them  by  title  accruing  after  the  commencement 
of  the  ejectment  suit. 

The  action  of  ejectment,  as  now  used,  is  created  by  statute,  and  is  to  have  the  effect 
which  is  declared  by  statute,  and  no  other. 

Formerly,  the  action  of  ejectment  was  a  mere  possessory  action,  and  concluded  no 
one,  either  as  to  the  title,  or  the  possession,  except  as  to  the  time  between  the  day 
of  the  demise  and  the  recovery.  Even  the  party  against  whom  the  judgment  was 
rendered  was  at  liberty  to  bring  a  new  action,  and  again  litigate  as  to  the  posses- 
sion, as  often  as  he  pleased. 

But  by  the  revised  statutes,  a  judgment  in  an  action  of  ejectment,  unless  a  new  trial 
be  granted,  concludes  the  parties  to  the  action,  and  all  persons  claiming  under 
them  by  a  title  accruing  after  the  commencement  of  the  suit 

The  only  difference  between  prima  facie,  and  conclusive,  evidence  is,  that  the  former 
may,  and  the  latter  cannot,  be  contradicted. 

The  fact  that  persons  who  are  not  parties  to  an  ejectment  suit,  undertake  the  defence 
of  such  suit,  and  fail  therein,  will  not  furnish  the  slightest  evidence  of  the  plain- 
tiff's title,  or  possession,  in  an  action  against  such  persons  for  mesne  profits. 

In  an  action  of  trespass  for  mesne  profits,  the  plaintiff  is  entitled  to  recover  damages 
firom  the  time  of  the  demise  aa  laid  in  the  declaration  in  the  ejectment  suit,  although 
a  period  of  more  than  six  years  be  covered ;  provided  the  defendant  has  not  pleaded 
the  statute  of  limitations. 

The  plaintiffs  having  recovered  a  judgment  in  ejectment 
against  the  actual  occupants  of  the  premises  in  question, 
brought  this  suit  for  mesne  profits,  against  the  defendants,  as 
the  parties  of  whom  the  occupant  held.  The  facts  are  set  forth, 
with  particularity,  in  the  opinion  of  the  court 
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T,  Sedgwick^  for  the  plaintiffs.  The  evidence  shows  that 
the  defendants  claimed  title  to  the  premises ;  that  their  lessees 
were  in  the  occupation  thereof,  or  some  part  thereof;  and  that  the 
defendants  assumed  the  defence  of  the  ejectment  suit.  These 
facts  being  proved,  the  judgment  in  the  ejectment  suit  became 
conclusive  evidence  of  the  right  of  the  plaintiffs  to  recover  against 
the  defendants  in  this  suit ;  or  at  least  prima  facie  evidence. 
{Hunter  v.  Butts,  3  Camp.  Rep,  455.  Chisac  v.  Reijiicker, 
11  Wheat.  280.  Baconw.  Abeel,  3  /oAn.  481.  Jackson  v.  Randally 
11  Id.  405.  Langdyke  v.  Burhans,  Id.  461.  Jackson  v.  Comis, 
7  Cowen,  36.)  As  to  the  amount  of  the  damages.  This  being 
an  action  of  trespass,  the  jury  would  not  be  at  liberty  to  give 
any  thing  in  their  discretion,  beyond  the  actual  annual  value 
of  the  premises.  But  they  could  not  give  less  than  that  value. 
To  this  should  be  added  the  costs  in  the  ejectment  suit.  ( Good- 
title  V.  Tombs,  3  Wils.  128.  Dewey  v.  Osborne,  4  Cowen,  329. 
Brovm  v.  Galloway,  Peters^  C.  C.  Rep.  292.  Aslin  v.  Barker, 
2  Burr.  665.  Bacon  v.  Abeel,  3  John.  Rep.  481.)  The  stat- 
ute of  limitations  not  having  been  pleaded,  the  plaintiffs  are 
entitled  to  recover  from  the  time  of  the  ouster  as  laid  in  the 
declaration  in  the  ejectment  suit. 

WiUis  Hall,  for  the  defendants.  Improper  evidence  was 
admitted  on  the  part  of  the  plaintiffs.  1.  The  testimony  of 
Mr.  SedgVTick  should  not  have  been  received.  The  proceedings 
in  the  ejectment  suit,  and  the  acts  of  Messrs.  Emmett  <fc  Cow- 
drey  did  not  bind  the  defendants ;  who  were  not  in  any  way 
connected  with  them  by  proof.  2.  The  declarations  of  the 
comptroller  of  the  city  of  New- York,  to  the  witness  John  Mor- 
rell,  were  improperly  admitted.  3.  The  corporation  received 
no  proper  notice  of  the  ejectment  suit ;  and  never  authori2ed 
the  same  to  be  defended.  4.  All  the  testimony  concerning 
what  transpired  in  that  suit  was  clearly  irrelevant.  The  defen- 
dants were  not  shown  to  have  been  notified  of  that  suit.  (6 
HiU,  335.  11  Wheat.  296, 297.  3  Camp.  455.  7  Term  Rep. 
112.  2  Burr.  Rep.  668.  6  Wend.  534.  2  John.  Rep.  369.) 
6.  The  witness  Morrell  was  improperly  allowed  to  give  parol 
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evidence  of  the  lease  or  leases  under  w^ich  he  held  as  tenant 
of  the  corporation.  6.  The  leases  from  Morrell,  and  Ainslie  and 
wife,  to  the  ferry  company  were  improperly  admitted  in  evidence. 

The  motion  for  a  nonsuit  should  have  been  granted.  1 .  The 
plaintiffs  showed  no  title  to  the  lands  in  question,  and  no  pos- 
session. This  was  necessary,  to  enable  them  to  recover.  (1 
John.  Rep.  511,  512.  Id.  133.  8  Wend.  687.)  2.  No  act 
which  can  be  construed  into  an  act  of  trespass  was  proved 
against  the  defendants. 

The  verdict  ought  to  be  set  aside  because  of  the  excessiveness 
of  the  damages. 

Bt  the  Court.  This  was  an  action  of  trespass,  commenced 
of  January  term,  1845,  and  tried  in  April  of  that  year,  when 
a  verdict  was  taken  for  the  plaintiffs,  for  $2000,  to  be  augment* 
ed  or  reduced  by  the  circuit  judge;  subject  to  the  opinion  of  the 
court  on  a  case,  with  liberty  to  either  party  to  turn  the  same 
into  a  bill  of  exceptions  or  special  verdict. 

The  circuit  judge  afterwards  gave  judgment  on  the  case  so 
made,  in  favor  of  the  plaintiffs,  and  increased  the  amount  of 
the  damages  to  $2040,  and  the  cause  is  now  brought  before 
this  Ciourt,  on  an  appeal  from  the  judgment  given  by  the  circuit 
judge. 

The  declaration  contains  three  counts.  In  the  first  count, 
the  premises  upon  which  the  trespass  is  alleged  to  have  been 
committed,  is  bounded  on  the  north  by  the  south  side  of  Grand- 
street,  in  the  village  of  Williamsburgh ;  on  the  east  by  a  lot 
called  <' corporation  lot,"  as  laid  down  on  a  map  made  by 
Charles  Loss ;  on  the  west  by  high  water  mark,  in  the  East 
river,  and  on  the  south  by  a  line  twenty-five  feet  south  of  Grand- 
street,  in  the  said  village. 

The  premises  described  in  the  second  count,  are  the  same  as 
in  the  first  count,  except  that  they  are  bounded  by  low,  instead 
of  high  water  mark,  in  the  B^t  river ;  and  the  premises  de- 
scribed in  the  third  count,  are  the  same  as  those  described  in 
the  two  first  counts,  except  that  they  extend  into  the  East  river 
00  as  to  include  a  pier  on  the  south  side  of  Williamaburgh 
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ferry.  It  is  alleged  in  each  count  of  the  declaration,  that  the 
defendants,  on  the  first  day  of  December,  1836,  with  force  broke 
and  entered  into  the  said  premises,  and  expelled  the  plaintiffs 
from  their  possession,  and  kept  them  so  expelled  from  that  day 
until  the  third  Tuesday  of  July,  in  the  year  1842,  (about  five 
years  and  six  months,)  and  during  that  time,  took  the  rents, 
issues  and  profits,  being  of  the  yearly  value  of  $500.  The  de- 
fendants pleaded  the  general  issue.  The  plaintiflfs  proved  by 
Theodore  Sedgwick,  Esq.  that  they  did,  in  January,  1836, 
commence  an  action  of  ejectment  against  John  Morrell  and 
Hiram  Ross.  The  plaintiffs  then  called  John  MoiTell,  one  of 
the  defendants  in  the  action  of  ejectment,  who  on  his  direct 
examination  testified  in  substance  that  a  declaration  in  an  ac- 
tion of  ejectment  was  served  on  him.  That  he  took  the  decla- 
ration to  the  defendants'  comptroller,  who  said  he  would  take 
charge  of  it,  and  if  the  witness  had  not  given  notice  of  it,  he 
would  have  rendered  himself  liable.  The  plaintiffs  next  read 
in  evidence  a  certificate  of  D.  D.  Field,  Esq.  who  acted  as 
counsel  for  the  plaintiffs  on  the  trial  of  the  said  action  of  eject- 
ment, which  proved  that  Peter  A.  Cowdrey,  Esq.  appeared  as 
counsel  for  the  defendants  in  the  action  of  ejectment  and  that 
he  was  counsel  for  the  corporation  of  the  city  of  New- York,  and 
insisted  on  the  trial  that  the  said  .corporation  was  the  owner 
of  the  premises,  and  set  up  a  title  in  the  corporation,  based 
on  a  deed  from  Thomas  Morrell  to  the  corporation,  dated  the 
3d  day  of  Ai/gust,  1805.  And  that  he  subsequently  insisted 
that  a  part  of  the  premises  belonged  to  the  state,  and  that  the 
action  should  have  been  brought  in  the  county  of  New- York. 
That  after  the  evidence  was  closed  and  the  counsel  had  sum- 
med up,  the  defendants'  counsel  requested  the  court  to  charge 
the  jury  that  the  land  between  high  and  low  water  mark 
belonged  to  the  state.  That  he,  the  witness,  was  not  confident 
as  to  the  ground  then  taken  as  to  the  land  between  high  and 
low  water  mark.  He  recollects  that  the  deed  above  referred  to 
purports  to  convey  the  land  down  to  high  water  mark,  and  that 
no  other  paper  title  was  set  up  on  the  part  of  the  defendants 
in  the  action  of  ejectment.    The  plaintififs  then  read  the  said 
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deed  in  evidence.  One  lot  therein  mentioned,  is  described  as 
follows :  "  All  that  certain  lot,  piece  or  parcel  of  land,  situate, 
lying  and  being  at  Bushwick  aforesaid,  at  a  place  commonly 
called  Morrell's  point,  on  the  south  side  of  a  new  street  or  road 
immediately  to  be  laid  out  and  opened  at  Morrell's  point,  near 
the  sassafras  tree,  where  the  old  store  house  stood ;  beginning 
at  high  water  mark  and  running  easterly  along  the  southerly 
line  of  the  said  street  or  road  one  hundred  feet ;  thence  running 
southerly  at  right  angles  to  the  distance  of  twenty-five  feet ; 
thence  running  parallel  with  the  said  road  to  the  East  river  one 
hundred  feet ;  and  thence  along  the  said  river  to  the  place  of 
beginning,  twenty-five  feet.  The  said  lot  containing  in  breadth, 
in  front  and  rear,  at  each  end,  twenty-five  feet ;  and  in  length, 
on  each  side,  twenty-five  feet?^  The  plaintiffs  proved  by  Jere- 
miah Johnson,  that  he  had  known  Williamsburgh  above  half 
a  century,  and  been  familiar  with  the  shore  in  its  natural  state, 
before  Grand-street  was  opened,  or  any  docks  or  piers  built. 
That  high  water  mark  at  the  foot  of  Grand-street,  was  about 
ten  feet  west  of  the  westerly  line  of  Ghrand-street.  The  plain- 
tiffs offered  in  evidence  the  record  of  the  judgment  in  the  said 
action  of  ejectment.  It  was  objected  to  by  the  defendants' 
counsel.  The  objection  was  overruled,  and  the  record  read  in 
evidence.  In  the  declaration  set  out  in  that  record,  the  plain- 
tiffs claimed  an  undivided  half  of  the  premises  in  question,  as 
tenants  in  common  with  the  children  of  Lucretia  Morrell  de- 
ceased, and  John  Morrell ;  and  that  the  defendants,  John  Mor- 
rell and  Hiram  Ross,  ejected  the  plaintiffs  on  the  first  day  of 
December,  1836.  The  ejectment  was  tried  on  the  second  Mon- 
day in  April,  in  the  year  1842;  when  a  verdict  was  found  in 
favor  of  the  plaintiffs  for  an  undivided  half  of  the  premises  in 
question,  and  the  record  of  judgment  was  signed  on  the  24th 
day  of  May,  1842.  Noah  Waterbury,  a  witness  on  the  part  of 
the  plaintiffs,  testified  that  he  was  a  member  of  the  Williams- 
burgh ferry  company.  That  the  company  had  a  lease  from 
the  defendants  for  the  ferry  from  Grand-street  in  the  village  of 
Williamsburgh,  to  Grand-street  in  the  city  of  New- York,  from 
1827  to  1842.    The  lease  was  given  in  evidence  by  the  plain- 
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tiffs,  and  the  property  demised  is  therein  described  as  follows : 
^^  All  that  ferry  estabUshed  at  the  foot  of  Grand-street  in  the 
city  of  New- York,  over  and  across  the  East  river  to  MorrelPs 
point,  where  the  boats  now  land,  on  Nassau  Island,  with  all  and 
singular  the  rights,  members,  profits  and  advantages  and  appur- 
tenances thereof."  The  lease  is  dated  on  the  8th  day  of  Octo- 
ber, 1827,  and  was  for  the  term  of  fifteen  years  and  three  months 
from  the  1st  day  of  February,  then  last  past.  The  rent  reserved, 
was  for  the  first  year  and  three  months,  $75 ;  for  the  next 
seven  years,  $150  yearly,  and  for  the  last  seven  years,  $250  a 
year,  payable  quarterly.  The  witness  Noah  Waterbury  further 
testified,  that  the  rent  referred  to  in  the  lease  was  increased. 
The  rent  actually  paid  by  the  company  was  $430  per  annum, 
under  that  lease.  The  pier  and  bulkhead  forming  the  pre- 
mises described  in  the  declaration  in  this  suit,  were  used  for  the 
purpose  of  the  ferry,  and  the  floats  of  the  company.  The  floats 
were  used  for  the  ferry,  and  were  attached  to  the  piers  on  both 
sides  of  the  slip,  for  the  purpose  of  protecting  their  boats  in 
coming  in  and  going  out.  In  October,  1841,  a  new  lease  of  the 
ferry  was  granted  by  the  defendants,  which  the  plaintifls  read 
in  evidence.  The  property  thereby  demised  is  described  as  fol- 
lows: '^  All  that  ferry  estabUshed,  and  to  be  established,  from 
the  foot  of  Grand-street  in  the  city  of  New- York,  over  and  across 
the  East  river,  to  the  foot  of  Grand-street  in  WiUiamsburgh, 
where  the  boats  now  land,  or  to  the  foot  of  the  street  next  to 
Grand-street,  on  the  north  or  south  thereof.  And  also,  from  the 
foot  of  Grand-street  in  the  city  of  New- York,  to  the  foot  of 
south  of  7th  street,  in  the  town  of  Williamsburgh,  or  the  foot 
of  the  street  next  to  south  of  7th  street,  on  the  north  or  south 
thereof,  with  all  and  singular  the  rights,  members,  privileges, 
advantages,  fixtures  and  appurtenances  thereof  belonging  to  the 
parties  of  the  first  part."  The  rent  reserved  was  $6000;  and 
payable  quarterly.  The  lessees,  were  at  their  own  expense,  to 
provide  good  and  suflOicient  bridges,  floats,  ferry  accommodations 
and  fixtmes  at  each  landing  place  of  the  said  ferry,  excepting 
a  new  bulkhead  and  pier  at  the  foot  of  Grand-street  in  the  city 
of  New- York,  which  were  to  be  built  at  the  expense  of  the  les- 
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sors  in  case  the  same  should  be  deemed  necessary.  The  witness 
last  mentioned,  further  testified,  that  upon  the  termination  of  the 
ejectment  suit,  the  ferry  association  held  of  James  Ainslie  and 
John  Morrell,  part  of  the  premises  described  in  the  declaration 
in  this  suit,  and  paid  $500  per  annum  rent,  for  eight  years. 
They  also  agreed  to  build  a  pier,  to  revert  to  the  lessees  at  the 
end  of  their  lease.  That  the  pier  has  been  built,  and  cost  $800. 
The  counsel  for  the  plaintiffs  read  that  lease  in  evidence,  which 
was  objected  to  by  the  defendants'  counsel,  and  the  objection 
was  overruled.  The  lease  is  dated  on  the  26th  day  of  April, 
1842,  which  was  after  the  verdict,  and  before  the  judgment  in 
the  action  of  ejectment,  and  was  made  by  James  Ainslie,  one 
of  the  plaintiffs  in  tUe  ejectment,  and  by  John  Morrell,  one  of 
the  defendants  in  that  suit.  The  property  demised  by  that 
lease,  is  described  as  follows :  "  All  that  certain  piece  and  parcel 
of  land,  and  land  under  water,  situate,  lying  and  being  in  the 
village  of  WiUiamsburgh,  in  the  county  of  Kings,  and  state  of 
New- York,  commencing  on  the  southerly  side  of  Grand-street, 
twenty-five  feet  westerly  from  the  northwesterly  corner  of  a 
two  story  frame  dwelling  house  lately  occupied  by  Hiram  Ross, 
and  running  thence  southerly  at  right  angles  with  Grand-street 
one  hundred  feet ;  thence  westerly  on  a  line  parallel  with  the 
southerly  line  of  Grand-street,  into  the  East  river  as  fan  as  the 
right  of  the  parties  of  the  first  part  does,  or  may,  by  any  act  of 
the  legislature  establishing  a  permanent  water  line  for  said 
village,  extend ;  thence  northerly  along  said  water  line,  one 
hundred  feet,  to  a  point  where  it  would  be  intersected  by  the 
southerly  line  of  Grand-street,  if  extended  in  that  direction ; 
thence  easterly  along  said  last  mentioned  line,  to  the  point  and 
place  of  beginning.  And  also,  all  and  singular  the  tenements, 
docks,  piers,  bulkheads,  hereditaments  and  appurtenances,  with 
the  rent,  dockages,  cranage  and  profits  thereof,  with  all  the 
rights  and  privileges  thereunto  belonging  or  in  any  wise  apper- 
taining." This  lease  was  for  the  term  of  eight  years,  from  the 
first  day  of  May,  1842,  reserving  a  rent  of  $500,  payable  quar- 
terly. It  contains  a  recital  of  the  title  under  which  the  lessees 
profess  to  claim. 
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Robert  Seeley,  a  witness  for  the  plaintiffs,  testified  that  he 
occupied  a  part  of  the  premises  described  in  the  declaration  in 
this  suit,  at  a  rent  of  $200  per  annum.  The  counsel  for  the 
plaintiffs  offered  to  read  the  lease  in  evidence,  which  was  ob- 
jected to  by  the  defendants'  counsel.  The  objection  was  over- 
ruled ;  and  the  lease  read  in  evidence.  The  lease  bears  date 
on  the  8th  day  of  June,  in  thfe  year  1842,  and  was  for  eight 
years  from  the  first  day  of  May  then  last  past ;  and  was  made 
by  John  Morrell  and  James  AinsUe  to  the  said  Robert  Seeley, 
of  "  All  that  certain  lot  of  ground,  situate  in  the  village  of 
Williamsburgh  aforesaid,  on  the  southerly  side  of  Grand-street, 
near  the  ferry ;  being  twenty-five  feet  in  width  in  front  and 
rear,  and  one  hundred  feet  in  depth  oh  each  side ;  bounded 
northerly  in  front  by  Grand-street,  easterly  by  a  lot  of  ground 
marked  *  corporation  lot,'  on  Loss'  map,  filed  in  the  clerk's 
ofiice  of  said  county,  southerly  by  land  of  John  Morrell,  and 
westerly  by  ground  leased  to  Noah  Waterbury  and  others, 
with  the  appurtenances."  It  was  agreed  that  the  charter  of 
the  city  of  New- York  might  be  referred  to.  The  plaintiffs  of- 
fered no  other  evidence,  and  the  defendants'  counsel  moved  for 
.A  n5ii^i^it,  on  the  ground  that  the  plaintiffs  had  not  shown  any 
title  to  the  premises  in  the  declaration  mentioned,  nor  to  any 
part  thereof; .  nor  that  the  defendants  had  committed  any  tres- 
pass thereupon,  or  had  ever  been  in  possession  thereof.  Which 
motion  was  overruled,  and  the  counsel  for  the  defendants  ex- 
cepted. 

Daniel  Ewen,  a  witness  for  the  defendants,  testified  that  he 
was  a  corporation  surveyor  of  the  city  of  New- York ;  and  on 
being  shown  the  map  of  the  corporation  property  at  Williams- 
burgh, he  said  it  was  correct.  It  was  agreed  that  the  said  map 
might  be  refen-ed  to.  On  being  shown  a  map  of  the  said  prop- 
erty, he  said  it  was  substantially  correct.  That  he  made  the 
survey  for  that  map  in  1842.  Before  1827,  the  pier  was  as  is 
indicated  by  the  pink  color.  After  that,  it  was  filled  out,  and 
made  to  conform  to  the  blue  lines.  The  corporation  have  built 
a  pier,  or  bulkhead,  at  the  end  of  the  premises  described  in  the 
declaration  in  this  cause.    It  appears  on  the  map  just  shown  to 
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him,  and  is  marked  in  pencil,  "  addition  to  the  pier  made  b]r 
the  corporation  since  1827,  and  recent  bulkhead  built  by  the 
corporation." 

The  plaintiffs,  to  entitle  themselves  to  recover,  were  bound  to 
show — 

I.  That  they  had,  at  the  time  the  trespasses  mentioned  in 
the  declaration  were  committed,  the  actual  possession  of  the 
premises  in  question,  or  that  they  then  had  a  title  to  the  said 
premises.  2.  That  the  defendants,  by  some  person  or  persons 
acting  for  them,  and  by  their  authority,  entered  upon  the  pos- 
session of  the  plaintiffs,  and  expelled  them,  and  kept  them  out 
of  possession.  3.  That  the  defendants,  by  their  agents  or  ten- 
ants, received  the  rents,  issues  and  profits  of  the  premises,  while 
the  plaintiffs  were  kept  out  of  possession.  4.  That  the  plain- 
tiffs had,  before  the  commencement  of  this  action,  re-entered 
upon  the  said  premises  and  regained  possession  thereof.  (19 
Wend,  507.  9  John.  Rep.  61.  2  John.  Cos.  27.)  And,  6.  If 
the  plaintiffs  had  proved  all  the  preceding  facts,  and  thus  shown 
a  right  to  recover,  they  could  only  be  allowed  to  recover  the 
rents  and  profits  of  such  part  of  the  premises  in  question,  a^ 
was  proved  to  have  been  held  by  the  defendants'  autho^ 
for  the  time  during  which  they  were  so  held, 
thereof.  {Arlin  v.  Parkin,  2  Burr.  Rep.  668. 
§48.) 

If  the  evidence  above  set  forth  did  not  establish  ] 
facts  above  stated,  the  plaintiffs  ought  to  have  been 
What  evidence  did  the  plaintiffs  give  of  title  to  the 
question,  or  any  part  of  them  ?  They  offered  no  deed 
dence  for  the  purpose  of  showing  that  they,  or  any  person  under 
whom  they  claim,  had  title  prior  to  the  time  when  the  trespas- 
ses complained  of  are  alleged  to  have  been  committed.  What 
evidence  did  they  give,  that  they  had  before,  or  at  the  time, 
the  trespasses  complained  of  wete  committed,  the  actual  posses- 
sion of  the  premises  in  question?  None,  whatever.  No  wit- 
ness was  called  to  prove  that  the  plaintiffs,  or  s^ny  person  under 
whom  they  claimed,  had  ever  had  the  actual  possession  of  the 
premises,  at  any  tune  before  AprU^  1841.    Not  content  with 

Vol.  I.  23 


]78  CASES  IN  LAW  AND  EdtnTT  [Sbpt.  30 


^  0111 


AinsUe  v.  The  Mayor,  &c.  of  New-Yodb 

omitting  to  prove  that  they  ever  had  possession,  they  called 
Noah  Waterbury,  and  proved  by  him,  that  the  ferry  company, 
of  which  he  was  a  member,  had  the  undisturbed  occupation  of 
the  pier  mentioned  in  the  third  count  of  the  declaration  in  this 
cause,  from  October}  1827,  to  February,  1842 ;  and  to  prove  who 
had  possession  before  1827,  no  evidence  was  given.  The  plain- 
tiffs, therefore,  in  the  opinion  of  the  court,  wholly  failed  to  prove 
that  they  had  title  to,  or  possession  of,  the  premises  in  question; 
id  ought,  for  that  cause,  if  for  no  other,  to  have  been  non- 
suited. The  plaintiffs  were  allowed,  notwithstanding  the  ob- 
jection of  the  counsel  for  the  defendants,  to  read  in  evidence 
the  record  of  a  Judgment  in  an  action  of  ejectment.  Although 
the  plaintiffs'  counsel  admitted  on  the  argument,  that  the  re- 
cord was  not  conclusive  evidence  of  the  plaintiffs'  title  or  pos- 
session, as  against  the  defendants  in  this  suit;  yet  he  was 
imderstood  to  insist,  that  the  record  was  prima  fade  evidence 
against  the  defendants  in  this  action,  of  every  fact  of  which  it 
was  conclusive  evidence  against  John  Morrell  and  Hiram  Ross,' 
the  defendants  in  the  action  of  ejectment.  Can  this  be  so  ? 
That  record  is  conclusive  evidence  of  the  plaintiffs'  title  and 
possession,  as  against  the  defendants  therein  named ;  but  it 
has  no  force  against  any  one  else,  except  that  which  the  legis- 
lature hath  given  to  it.  2  R.  S,  309,  §  36,  declares  that  such 
record  shall  be  conclusive  as  to  the  title  established  in  such  ac- 
tion, upon  the  party  against  whom  the  same  is  rendered ;  and 
against  all  persons  claiming  from,  through,  or  under  such  party, 
hy  title  accruing  after  the  comniencemerU  of  such  action. 
And  the  only  difference  between  prima  facie,  and  conclusive 
evidence,  is  understood  to  be,  that  the  former  may,  and  the  lat- 
ter cannot,  be  contradicted.  Can  this  record,  as  against  the 
defendants  in  this  suit,  be  prima  facie  evidence  of  the  plaintiffs' 
title  or  possession,  so  as  to  make  it  necessary  for  the  defendants 
to  give  evidence  to  contradict  the  plaintiffs'  title  or  possession? 
The  action  of  ejectment,  as  now  used,  is  created  by  statute, 
and  is  to  have  the  effect  which  is  declared  by  statute,  and  no 
other.  Formerly,  the  action  of  ejectment  was  a  mere  possessory 
action,  and  concluded  no  one,  either  as  to  the  title  or  posses- 
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sion,  except  as  to  the  time  between  the  day  of  the  demise  and 
the  recovery.  Even  the  party  against  whom  the  judgment  was 
rendered  was  at  liberty  to  bring  a  new  action  and  again  litigate 
as  to  the  possession,  as  often  as  he  pleased.  But  by  the  revised 
statutes,  a  judgment  in  an  action  of  ejectment,  unless  a  new 
trial  be  granted,  concludes  the  parties  to  the  action,  and  all 
persons  claiming  under  them,  by  a  title  accruing  after  the  com- 
mencement of  the  action.  The  defendants  in  this  action  do 
not  claim  under  the  defendants  in  the  action  of  ejectment,  and 
consequently,  the  record  in  the  action  of  ejectment  is  no  evi- 
dence against  them,  of  the  plaintiffs'  title,  or  possession.  The 
record  is  conclusive  evidence  against  John  Morrell  and  Hiram 
Ross,  the  defendants  named  therein,  that  on  the  first  day  of 
January  in  the  year  1836,  the  plaintiffs  had  title  to,  or  the  ac- 
tual possession  of,  one  undivided  half  of  the  premises  described 
in  the  declaration.  But  there  is  no  law  making  that  record 
prima  facie  evidence  against  any  one,  other  than  the  defen- 
dants named  therein,  or  persons  claiming  under  them.  The 
evidence  that  John  Morrell  gave  the  declaration  in  the  action 
of  ejectment  to  the  defendants'  comptroller,  and  that  he  prom- 
ised to  take  care  of  it,  and  said  that  if  he,  John  Morrell,  had 
not  given  notice  of  the  ejectment  he  would  have  been  liable, 
did  not  furnish  a  presumption  in  favor  of  the  plaintiffs'  title,  or 
possession.  Nor  did  the  evidence  of  what  Peter  A.  Cowdrey  ever 
said,  and  did,  tend  to  show  that  the  plaintiffs  ever  had  title  to, 
or  possession  of  the  said  premises^  or  any  part  thereof.  The 
record,  therefore,  in  connection  with  the  other  evidence  in  the 
cause,  ought  not  to  have  been  read  as  evidence  of  the  plaintiffs' 
title,  or  possession,  at  the  time  the  trespass  mentioned  in  the  de- 
claration was  committed.  Were  it  conceded  that  the  defen- 
dants in  this  suit  took  on  themselves  the  defence  of  the  action 
of  ejectment,  and  failed  therein,  it  would  not  furnish  the  slight- 
est evidence  of  the  plaintiffs'  title  or  possession,  as  against  these 
defendants;  because  they  may  have  had  a  perfect  title,  and  the 
defendants  in  the  ejectment  may  have  admitted  the  plaintiffs' 
title  in  such  a  manner  as  to  be  concluded  by  the  admission. 
And  the  defendants  in  this  action  are  not  to  be  prejudiced  by 


180  CASES  IN  LAW  AND  EaUITY  [Sept.  30 


Ainslie  v.  The  Mayor,  &c.  of  New-York. 

any  thing  which  the  defendants  in  the  ejectment  have  said, 
or  done.  And  as  the  plaintiffs  failed  to  prove  that  they  had 
title  or  possession  when  the  trespass  mentioned  in  the  declara- 
tion was  committed)  they  ought  to  have  been  nonsuited.  Had 
the  plaintiffs  succeeded  in  showing  that  they  had  the  title,  or 
the  actual  possession,  of  the  premises  in  question,  when  the 
trespass  complained  of  was  committed,  it  would  then  have  been 
necessary  for  them  to  prove  that  the  defendants,  by  some  per- 
son or  persons  acting  by  their  authority,  entered  upon  the  plain- 
tiffs' possession  and  expelled  them,  and  kept  them  out  of 
possession,  as  is  alleged  in  ih6  declaration.  But  they  gave  no 
evidence  of  such  trespass  and  expulsion  by  persons  acting  by 
the  authority  of  the  defendants.  The  record  is  conclusive  evi- 
dence against  John  Morrell  and  Hiram  Ross,  that  they  entered 
upon  the  possession  of  the  plaintiffs,  and  wrongfully  withheld 
from  them  the  possession  of  some  part  of  the  said  premises ;  but 
it  is  difficult  to  imagine  how  that  which  is  conclusive  evidence 
against  John  Morrell  and  Hiram  Ross,  that  they  committed  the 
trespass,  can  be  prima  facie  evidence  that  the  defendants  in 
this  action  committed  the  same  trespass.  To  charge  the  de- 
fendants for  the  acts  of  John  Morrell  and  Hiram  Ross,  it  was 
necessary  for  the  plaintiffs  to  prove,  otherwise  than  by  the  re- 
cord, that  John  Morrell  and  Hiram  Ross  did  commit  the  trespass 
complained  of,  and  by  the  authority  of  the  defendants.  But 
the  plaintiffs  gave  no  such  evidence.  They  did  not  prove  that 
Hiram  Ross  ever  entered  on  the  premises  in  question,  or  had 
possession  thereof  for  one  moment.  But  they  did  prove  that 
John  Morrell  was  the  lessee  of  the  defendants,  of  the  lot  called 
'<  corporation  lot,"  which  is  no  part  of  the  premises  in  question ; 
and  that  he  built  a  stoop  which  extended  over  that  lot  on  to  the 
east  part  of  the  premises  in  question,  but  they  did  not  prove 
that  in  building  that  stoop  he  acted  by  the  authority  of  the  de- 
fendants, or  ever  paid  to  them  one  cent  for  the  rent  thereofl 
The  plaintiffs  did  not  prove  that  John  Morrell  ever  had  possea- 
fdon  of  any  part  of  the  premises  in  question,  other  than  the  land 
covered  by  the  said  stoop.  But,  on  the  contrary,  the  plaintiffii 
proved  by  Noah  Waterbury,  that  the  ferry  company,  of  which 
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he  was  a  member,  from  October,  1827,  to  February,  1842,  used 
the  pier  mentioned  in  the  declaration,  and  the  bulkhead  not 
mentioned  therein,  for  tbe  ferry  and  the  floats  of  the  company, 
and  thereby  the  plaintiffs  disproved  the  allegations  in  the  record 
of  the  judgment  in  the  action  of  ejectment,  that  John  Morrell 
and  Hiram  Ross  entered  upon  the  possession  of  the  pier,  and 
withheld  the  same  from  the  plaintiffs.  The  plaintiffs  cannot 
in  this  action  be  entitled  to  recover  for  the  use  had  of  the  pier 
by  the  ferry  company,  without  showing  that  they,  the  plaintiffs, 
had  the  title  to,  or  the  possession  of,  the  pier,  and  that  the  ferry 
company  ousted  them  by  the  authority  of  the  defendants.  ^ 
This  the  plaintiffs  have  not  made  an  effo^  to  prove.  By  the 
lease  of  1827,  made  by  the  defendants  to  the  ferry  company, 
nothing  but  the  ferry  was  demised ;  the  pier  is  not  mentioned 
therein.  The  rents,  which  the  ferry  company  agreed  to  pay, 
and  have  paid,  were  for  the  ferry,  and  for  that  only.  And 
to  the  ferry  the  defendants  are  entitled,  by  their  charter,  and  the 
plaintiffs  make  no  claim  thereto.  The  plaintiffs  did  not  prove 
that  the  defendants,  by  their  agents,  had  ever  received  any 
of  the  rents  and  profits  of  any  part  of  the  premises  in  question. 
And  what  evidence  did  they  give,  that  before  the  commence^ 
ment  of  this  action,  they  had  re-entered  upon  the  premises  de- 
scribed in  the  declaration,  and  regained  possession  thereof? 
No  legal  evidence  whatever  has  been  given  of  that  fact.  If, 
with  the  record  of  the  judgment  in  the  action  of  ejectment 
against  John  Morrell  and  Hiram  Ross,  the  plaintiffs  had  given 
in  evidence  a  writ  of  possession  issued  on  that  judgment,  and 
proved  that  by  virtue  thereof  John  Morrell  and  Hiram  Ross 
had  been  turned  out,  and  they,  the  plaintiffs,  put  into  possession 
of  any  part  of  the  premises  in  question,  they  would  have  shown 
by  competent  evidence,  that  they  had  lawfully  regained  pos- 
session of  such  part  of  the  premises  in  question.  {Jackson  v. 
Combs,  7  Cowen,  36.  Chime  v.  Reinicker,  11  Wheat.  280.) 
But  no  writ  oT  possession  executed  was  offered  in  evidence ; 
and  without  that,  the  record  of  judgment  ought  to  have  bem 
excluded. 
If  the  pkintiffs  had  proved  a  title,  or  prior  possession,  and 
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that  the  said  John  Morrell  and  Hiram  Ross,  as  the  agents  of 
the  defendants,  have  entered  upon  the  possession  of  the  plain* 
tifis,  and  kept  them  out,  and  received  the  rents  and  profits  for 
the  defendants,  it  would  have  been  necessary  for  the  plaintiffs 
to  prove  how  long  John  Morrell  and  Hiram  Ross  had  engaged 
the  premises,  and  what  was  the  value  thereof.  In  the  case  of 
Aslin  v.  Parkin^  (2  Burr,  Rep,  668,)  Lord  Mansfield  says, 
that  '^  as  to  the  length  of  time  the  tenant  has  occupied  the 
premises,  the  judgment  proves  nothing ;  nor  as  to  the  value. 
And,  therefore,  it  was  proved  in  this  case,  (and  must  be  in  all,) 
how  long  the  defendants  enjoyed  the  premises,  and  what  the 
value  was."  And  by  2  R.  S.  311,  §  48,  it  is  declared  that  on 
the  trial  of  an  issue  joined  in  the  proceedings  to  recover  the 
mesne  profits,  "  The  plaintiff  shall  be  required  to  establish,  and 
the  defendant  may  controvert,  the  time  when  such  defendant 
entered  into  possession  of  the  premises ;  the  time  during  which 
he  enjoyed  the  mesne  profits  thereof,  and  the  value  of  such 
property."  It  has  already  been  shown  that  there  is  no  evidence 
in  the  case  proving  that  Hiram  Ross  ever  had  possession  of  any 
part  of  the  premises  for  a  single  day.  Or,  that  John  Morrell 
ever  occupied  any  part  of  the  premises  in  question,  except  the 
land  covered  by  a  stoop  which  he  built.  And  no  witness  was 
called  to  prove  the  value  of  any  part  of  the  said  premises ;  nor 
was  such  value  proved  by  any  admissible  evidence.  The 
plaintiffs,  for  the  double  purpose  of  showing  that  they  have 
regained  possession,  and  proving  the  value  of  the  premises, 
were  allowed,  although  objection  was  made,  to  read  in  evidence 
the  two  leases  before  mentioned,  and  made  by  James  Ainslie, 
one  of  the  plaintiffs,  and  John  Morrell,  one  of  the  defendants. 
These  leases  were  not  admissible  evidence  for  any  purpose. 
They  were  no  better  evidence  that  James  Ainslie  had  regained 
possession,  or  of  the  yearly  value  of  the  premises  demised,  than 
the  declarations  of  James  Ainslie  or  John  Morrell  would  have 
been.  If,  to  show  that  he  has  regained  possession,  or  to  show 
what  was  the  value  of  the  premises  in  question,  from  1836  to 
1842,  the  plaintiffs  can  give  in  evidence  a  lease  afterwards 
made  by  himself,  he  can  recover  what  sum  he  pleases ;  for  it 
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would  noi  be  difficult  for  him  to  find  some  irresponsible  person 
to  accept  a  lease  reserving  such  rent  as  the  lessor  may  choose 
to  insert ;  and  if  the  ferry  company  were  in  fact  the  tenants  of 
the  defendants,  as  to  the  pier,  then  the  lease  to  them  from 
James  Ainslie  and  John  Morrell  is  utterly  void  as  to  the  de- 
fendants. (1  jR.  iS.  744,  §  3.)  There  was  no  judgment  against 
the  ferry  company  under  which  they  could  have  been  turned 
out  of  possession.  And  ^if  that  company  were  not,  as  to  the 
pier,  the  tenants  of  the  defendants,  and  the  plaintiffs  have  been 
prior  to  and  since  the  year  1827,  the  owners  of  the  pier,  then 
most  clearly  the  company,  and  not  the  defendants,  were  respon- 
sible to  the  plaintiffs  for  the  use  and  occupation  of  the  pier.  If, 
to  entitle  the  defendants  to.  a  new  trial,  it  were  necessary  to 
examine  the  ground  upon  which  the  circuit  judge  estimated 
the  damages,  it  might  be  shown  that  he  fell  into  several  mis- 
takes as  to  matters  of  fact. 

The  following  extract,  from  the  opinion  of  the  circuit  judge, 
shows  how  he  arrived  at  the  conclusion  that  the  plaintiffs  were 
entitled  to  recover  $2040  damages.  "  It  seems,  that  prior  to 
the  recovery  in  ejectment,  the  defendants  received  as  rent  of  a 
part  of  these  premises,  $430  a  year,  and  since  the  recovery 
$500  a  year  rent  has  been  paid  for  the  same  part  of  the  prem- 
ises, and  $200  a  year  for  the  residue  thereof.  How  much  was 
paid  for  this  latter  part  prior  to  the  recovery  does  not  appear. 
It  is  perhaps  fair  to  presume,  situated  as  the  premises  are,  and 
have  been  for  several  years,  that  all  parts  of  them  were  in  as 
much  demand  prior  to  the  recovery  as  since. 

"The  demise  is  laid  in  the  declaration  at  1st  December,  1836, 
and  there  being  no  plea  of  the  statute  of  Umitations,  the 
damages  are  to  be  calculated  from  that  time.  Taking  then 
the  rent  at  $630  a  year,  for  five  years  and  five  months,  and 
allowing  interest  upon  it  from  the  end  of  each  year,  and  the 
costs  as  taxed  at  $130,  and  allowing  these  plaintiflTs  one  half  of 
that  sum,  as  their  suit  is  only  for  a  moiety,  and  they  would  be 
entitled  to  $2040,67,  for  which  amount  there  must  be  judgment 
for  the  plaintififs. 
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Rent  from  1  Dec.  1836  to  Dec.  '37, 

Int.  to  1  May,  '42,  4  y'rs  5  m's, 
Rent  from  1  Dec.  '37  to  Dec.  1,  '38, 

Int.  as  above  3  y'rs  5  m's,  .  . 
Rent  from  1  Dec.  '38  to  1  Dec.  '39, 

Int.  2  y'rs  5  m's, 

Rent  from  1  Dec.  39  to  1  Dec.  '40, 

Int.  1  y.  5  m's, 

Rent  from  1  Dec.  '40  to  1  Dec.  41,  . 

Int.  5  m's, 

Rent  from  1  Dec.  '41  to  1  May,  '42, 

Costs  of  ejectment,      .... 


$630 
194,77 
630,00 
150,67 
630,00 
106,67 
630,00 

62,47 
630,00 

18,37 
262,60 
136,00 

$4081,36 


$2040,67" 
The  annual  rent  of  $430,  which  the  defendants  received 
from  the  feiTy  company,  was  received  exclusively  for  the  ferry. 
Not  one  cent  of  it  was  received  for  the  pier,  or  for  any  other 
part  of  the  premises  mentioned  in  the  plaintiffs'  declaration. 
In  relation  to  the  land  leased  to  Robert  Seeley,  and  for  which 
he  was  to  pay  an  annual  rent  of  $200,  the  circuit  judge  as- 
sumed that  all  that  land  was  a  part  of  the  premises  in  question. 
Whereas  only  one  fourth  part  of  it  was  a  part  of  the  premises 
described  m  the  plaintiffs'  declaration.  The  land  leased  to 
Robert  Seeley,  extends  from  Grand-street,  south  one  hundred 
feetl  The  premises  described  in  the  declaration  extend  from 
Grand-street,  only  twenty-five  feet.  It  is  evident,  therefore, 
that  the  damages  as  settled  by  the  circuit  judge  are,  by  reason 
of  his  mistake  as  to  matters  of  fact,  excessive.  But  indepen- 
dent of  the  damages,  a  new  trial  ought  to  be  granted.  The 
costs  to  abide  the  event. 
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Hoffman  vs.  Dunlop  and  others. 

A  release  executed  to  one  of  Beveral  joint  covenantors  in  a  charter-party,  absolute  ill 
its  terms,  and  containing  no  reference  to  the  "  act  for  the  relief  of  partners  and 
joint  debtors,"  passed  April  18,  1838,  does  not  fall  within  the  provisions  of  that  act 

Such  a  release  is  to  be  construed  vi^ith  reference  to  the  common  law.  And  viewed 
in  that  light,  it  is  a  discharge  of  all  the  joint  covenantors. 

Covenant  on  a  charter-party.  At  the  trial,  before  Kent,  C. 
Judge,  at  the  New- York  circuit  in  October,  1844,  the  defen*- 
dants  Drew,  Dunlop,  Stevens  and  J.  C.  Heartt,  severally  pleaded 
in  bar,  puis  darrein  continuance,  a  general  release  from  the 
plaintiff  to  J.  C.  Heartt  and  the  legal  representatives  of  R.  P. 
Heartt  deceased,  two  of  the  covenantors.  To  these  pleas  the 
plaintiff  demurred  ;  and  assigned  for  causes  of  demurrer  that 
under  the  act  entitled  ^'an  act  for  the  reUef  of  partners  and  joint 
debtors,"  passed  April  18,  1838,  the  plaintiff  might  lawfully 
release  and  discharge  two  of  the  joint  covenantors  without  re- 
leasing or  discharging  the  other  covenantors,  or  impairing  his 
remedy  against  them.    The  defendants  joined  in  demurrer. 

E.  Hoffman,  for  the  plaintiff.  The  plaintiff,  by  releasing  the 
Heartts,  did  not  discharge  the  other  defendants.  It  was  not 
his  intention  to  discharge  all  the  defendants.  This  is  mani* 
fest  from  the  release  itself,  and  from  the  fact  that  it  was  exe- 
cuted by  the  light  of  the  act  of  April,  1838.  {Laws  of  1838,  p. 
243.)  That  act  authorizes  the  discharge  of  one  of  several  part* 
ners  and  joint  debtors,  without  releasing  the  others.  And  it 
was  not  necessary  to  refer  to  the  law,  because  the  law  forms 
a  part  of  every  contract ;  and  the  act  of  1838  was  as  much  a 
part  of  this  contract  as  if  its  provisions  had  actually  been  writ- 
ten or  embodied  in  the  charter-party.  {Ogden  v.  Saunders^ 
12  Wheat.  240.    1  Peters,  64.    People  v.  Purdy,  2  HUl,  39.) 

The  law  of  1838  was  passed  for  the  express  purpose  of  abro- 
gating the  common  law  doctrine,  that  the  discharge  of  one  joint 
debtor  discharges  all.    A  release  of  one  joint  debtor  is  no  dis- 
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charge  of  the  others ;  unless  it  appears  that  it  was  the  inten- 
tion to  discharge  them  all.  {Cowen^s  TV.  2d  ed.  556.  1  Bos. 
^PuL  138.    16 /oAn.  233,  250.) 

The  court  will  allow  the  plaintiff  to  enter  a  noZZe  prosequi  as 
to  the  defendant  J.  C.  Heartt,  and  to  take  a  judgment  against 
the  other  defendants ;  inasmuch  as  his  plea  sets  up  a  matter 
going  to  his  individual  discharge  alone.  {Bank  of  Columbia 
V.  Oakley,  4:  Wheat.  235.) 

H.  B.  CowleSj  for  the  def^dants.  The  release  does  not  come 
within  the  act  of  1838.  That  act  merely  covers  cases  of  com- 
promise or  composition.  The  demurrers,  though  professing  to 
assign  causes,  do  not  set  up  the  essential  point,  or  present  any 
question  of  law.  The  question  was,  whether  the  plaintiff  did 
not  discharge  two  of  the  defendants  without  discharging  the 
others ;  whereas  the  demurrer  says  that  he  might  have  released 
two,  without  discharging  the  others.  In  The  Bank  of  Pough- 
keepsie  v.  Rbotson,  (5  Hill,  "160,)  Bronson,  J.  said  that  the  act 
of  1838  seems  not  to  contemplate  the  giving  of  a  technical 
release  to  one  of  the  partners  or  joint  debtors.  And  he  decided 
that  if  a  creditor  executes  a  technical  release  to  one  of  several 
joint  debtors,  absolute  in  its  terms,  and  not  qualified  by  a  refer- 
ence to  the  act,  it  will  operate  as  a  discharge  of  all. 

Here  the  action  was  brought  upon  a  joint  covenant,  and  the 
release  contained  no  reference  to  the  act  of  1838.  The  release 
pleaded  was  therefore  a  bar  to  the  action.  (7  John.  207.  1 
^HUl,  185.  5  Id.  461.)  [Cady,  J.  The  pleas  do  not  state 
that  the  release  discharged  the  cause  of  action  set  forth  in  the 
declaration.  The  release,  as  set  out,  professes  to  discharge  all 
demands,  ice.  against  the  persons  released.  Now  the  right  of 
action  upon  the  charter-party  is  not  a  demand ;  and  the  release 
does  not  appear  to  embrace  it.  The  pleader  should  have  applied 
the  release  to  that  cause  of  action,  and  not  have  lejft  it  to  the 
court  to  apply  it.]  The  pleas  only  attempt  to  state  facts ;  leav- 
ing the  court  to  apply  the  law  to  those  facts.  Had  the  pleas 
stated  that  by  the  release  the  cause  of  action  in  this  suit  was 
dischargedj  this  would  have  been  pleading  matter  of  law. 
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The  covenant  sued  on  was  a  joint  covenant.  {Plait  an 
Cov.  116,  122,  123.)  And  if  the  Heartts  were  released,  then 
all  the  covenantors  were  discharged. 

By  the  Court.  The  release  pleaded  does  not  fall  within 
the  provisions  of  the  act  of  1838.  It  must  be  construed  with 
reference  to  the  common  law ;  and  viewed  in  that  Ught,  it  is  a 
discharge  of  all  the  defendants. 

Judgment  for  the  defendants  on  the  demurrer ;  with  leave  to 
the  plaintiff  to  reply  on  payment  of  costs. 


Same  Term.    Before  the  same  Justices. 
In  the  matter  of  Paul  Bruni. 

The  act  of  congress  entitled  '^  An  act  to  provide  for  the  appreliension  and  deliTeiy 
of  deserters  from  certain  foreign  vessels  in  the  ports  of  the  United  States/'  passed 
March  2d,  1829,  confers  no  power  upon  any  but  courts  and  officers  of  the  United 
States.  And  no  court,  judge,  justice,  or  other  magistrate  of  this  state,  can  law- 
fully assume  to  execute  its  requirements. 

The  proceedings,  upon  an  application  under  that  act,  against  an  alleged  deserter 
from  a  foreign  vessel,  must  show  that  the  person  proceeded  against  deserted  from 
the  vessel  while  in  a  port  of  the  United  States. 

Unless  that  fact  appeals,  the  officer  to  whom  application  is  made  will  not  obtain 
jurisdiction  to  act  upon  the  complaint 

It  is  in  the  discretion  of  the  court  either  to  allow  a  writ  of  certiorari  in  the  fint 
instance,  or  to  grant  an  order  to  show  cause. 

The  supreme  court  has  power  to  review,  upon  certiorari,  the  proceedings  of  a  ma- 
gistrate of  this  state  who,  while  professmg  to  exercise  a  jurisdiction  conferred  by 
act  of  congress,  acts  in  the  name  of  the  people  of  this  state,  by  writs  of  the  people, 
directed  to  state  officers. 

This  matter  came  before  this  court  on  the  return  of  two  cer- 
tioraris ;  one  directed  to  Judge  Edwards  of  the  supreme  court, 
and  the  other  to  William  W.  Drinker,  one  of  the  special  justices 
appointed  under  the  laws  of  this  state  for  preserving  the  peace 
in  the  city  of  New- York.    The  facts  of  the  case  are  these : 
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Paul  Bruni,  a  Swiss,  shipped  on  board  the  French  steamship 
Philadelphia,  a  vessel  in  the  employ  of  the  French  Transatlan- 
tic Steam  Navigation  Company,  in  the  month  of  July  last,  as 
a  domestic,  for  the  voyage  from  Cherbourg  in  France,  to  New- 
York,  and  back.  On  the  arrival  of  the  steamer  at  New- York, 
Bruni  left  the  vessel,  alleging  that  he  had  been  cruelly  treated 
by  the  captain.  Application  was  then  made  to  Mr.  Drinker, 
the  Special  justice,  for  the  arrest  of  Bruni  as  a  deserter.  The 
application  was  made  under  the  act  of  congress,  entitled  "An 
act  to  provide  for  the  apprehension  and  delivery  of  deserters 
from  certain  foreign  vessels  in  the  ports  of  the  United  States," 
passed  March  2d,  1829,  which  is  in  these  words :  "  Sect.  1.  Be 
it  enacted,  ^c.  That  on  application  of  a  consul  or  vice  consul 
of  any  foreign  government  having  a  treaty  with  the  United 
States,  stipulating  for  the  restoration  of  seamen  deserting,  made 
in  writing,  stating  that  the  person  therein  named,  has  deserted 
from  a  vessel  of  any  such  government  while  in  any  port  of  the 
United  States,  and  on  proof  by  the  exhibition  of  the  register  of 
the  vessel,  ship's  roll  or  other  official  document,  that  the  person 
named  belonged,  at  the  time  of  the  desertion,  to  the  crew  of 
said  vessel,  it  shall  be  the  duty  of  any  court,  judge,  justice,  or 
other  magbtrate  having  competent  power  to  issue  warrants,  to 
cause  the  said  person  to  be  arrested  for  examination :  and  if  on 
examination,  the  facts  stated  are  found  to  be  true,  the  pei*son 
arrested  not  being  a  citizen  of  the  United  States,  shall  be  de- 
livered up  to  the  said  consul  or  vice  consul,  to  be  sent  back  to 
the  dominions  of  any  such  government,  or  on  the  request  and 
at  the  expense  of  the  said  consul  or  vice  consul,  shall  be  detain- 
ed until  the  consul  or  vice  consul  finds  an  opportunity  to  send 
him  back  to  the  dominions  of  any  such  government :  Provided 
nevertheless,  that  no  person  shall  be  detained  more  than  two 
months  after  his  arrest,  but  at  the  end  of  that  time  shall  be  set 
at  liberty,  and  shall  not  be  again  molested  for  the  same  cause : 
And  provided  further,  that  if  any  such  deserter  shall  be  found 
to  have  committed  any  crime  or  offence,  his  surrender  may  be 
delayed  until  the  tribunal  before  which  the  case  shall  be  de- 
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pending,  or  may  be  cognizable,  shall  have  pronounced  its  sen- 
tence, and  such  sentence  shall  have  been  carried  into  effect." 

The  sixth  article  of  the  treaty  with  Prance  of  June  25th,  1822, 
is  as  follows :  «*  Art.  6.  The  contracting  parties  wishing  to  favor 
their  mutual  commerce,  by  affording  in  their  ports  every  neces- 
sary assistance  to  their  respective  vessels,  have  agreed  that  the 
consuls  and  vice  consuls  may  cause  to  be  arrested  the  sailors, 
being  part  of  the  crews  of  the  vessels  of  their  respective  nations, 
who  shall  have  deserted  from  the  said  vessels,  in  order  to  send 
them  back  and  transport  them  out  of  the  country.  For  which 
purpose  the  said  consuls  and  vice  consuls  shall  address  them- 
selves to  the  courts,  judges  and  officers  competent,  and  shall 
demand  the  said  deserters  in  writing,  proving  by  an  exhibition 
of  the  register  of  the  vessel,  or  ship's  roll,  or  other  official  docu- 
ments, that  those  men  were  part  of  said  crews :  and  on  this 
demand  so  proved,  (saving,  however,  where  the  contrary  is 
proved,)  the  delivery  shall  not  be  refused :  and  there  shall  be 
given  all  aid  and  assistance  to  the  said  consuls  and  vice  consuls 
for  the  search,  seizure,  and  arrest,  of  the  said  deserters,  who 
shall  ever  be  detained  and  kept  in  the  prisons  of  the  country,  at 
their  request  and  expense,  until  they  shall  have  found  an  op- 
portunity of  sending  them  back.  But  if  they  be  not  sent  back 
within  three  months,  to  be  counted  from  the  day  of  their  arrest, 
they  shall  be  set  at  Uberty,  and  shall  be  no  more  Arrested  for 
the  same  cause." 

The  application  to  the  special  justice  was  signed  in  the  ab- 
sence of  the  French  vice  consul,  by  Anthony  Borg,  his  clerk, 
and  bore  the  seal  of  the  consulate  impressed  upon  the  paper. 
The  French  consul  and  vice  consul  had  previously  given  au- 
thority to  him  to  use  their  names,  and  the  seal  of  the  consulate, 
in  cases  of  emergency.    The  application  is  as  follows : 

"  Constddt  General  de  France  aux  Etats  Unis. 

"  The  consul  general  of  France  requests  that  the  police  ma- 
gistrate will  issue  a  warrant  for  the  apprehension  of  a  sailor 
belonging  to  the  French  steamship  Philadelphia,  Captain  Bes- 
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son,  viz.  Paul  Bruni,  aged  26  years,  deserted  from  the  said 
vessel  the  3d  of  this  month.    New- York,  August  6,  1847. 
[l.  s.]  "  For  the  Consul  General 

"  Ant.  Borg,  for  Vice  Consul." 

At  the  time  the  application  was  presented  to  the  special  jus- 
tice, a  paper  was  exhibited  to  him,  which  he  says  in  his  retmn, 
he  '^  was  satisfied  from  inspection,  was  the  role  de  equipage  of 
the  steamship  Philadelphia,  upon  which  appeared  the  name  of 
the  said  Paul  Bruni,  designated  as  a  domestique  engaged  for 
the  voyage."  The  justice  thereupon  issued  the  following  war- 
rant for  the  arrest  of  Bruni.  There  were  no  witnesses  exam- 
ined, nor  was  any  oath  or  aflHrmation  taken  in  the  matter. 

State  of  New- York.  City  and  county  of  New- York :  To  any 
constable  or  policeman  of  the  city  of  New- York,  Whereas, 
complaint  on  oath  has  been  made  before  the  undersigned,  one 
of  the  special  justices  for  preserving  the  peace  in  the  said  city, 
by  Ant.  Borg,  that  at  the  city  and  county  of  New- York,  on 
the  3d  day  of  August  instant,  one  Paul  Bruni  did  desert  from 
the  French  steamship  Philadelphia,  Capt.  Besson,  the  said 
Bruni  being  a  regularly  shipped  seaman,  still  owing  labor  and 
service  thereto.  These  are  therefore,  in  the  name  of  the  people 
of  the  state  of  New- York,  to  command  you,  the  said  constable 
and  policemen,  and  every  of  you,  to  apprehend  the  body  of  the 
said  defendant,  and  forthwith  bring  him  before  me,  or  some 
other  justice  of  the  peace,  for  the  city  and  county  of  New- York, 
at  the  police  office,  halls  of  justice,  Centre-street,  in  the  said 
city,  to  answer  the  said  charge,  and  to  be  dealt  with  as  the 
law  directs. 

Given  under  my  hand  and  seal  this  6th  day  of  August,  1847. 

W.  Waln  Drinker. 

On  this  warrant  Bruni  was  arrested  on  the  11th  of  August 
in  the  evening,  and  lodged  in  the  prison  of  the  city  of  New- 
York,  and  on  the  following  morning  was  brought  before  the 
special  justice,  when  the  following  proceedings  took  place^ 
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as  stated  by  the  justice.  "  I  duly  examined  him  and  told  him 
he  was  charged  with  being  a  deserter  from  the  steamship  Phil- 
adelphia. I  asked  him  what  he  had  to  say  in  relation  to  the 
charge;  that  he  admitted,  and  said  he  had  deserted,  and 
assigned  as  a  reason  therefor,  that  he  had  been  cruelly  treated 
by  the  captain  of  the  said  steamship."  This  was  the  only  ex- 
amination had.  No  witnesses  were  sworn,  nor  was  any  other 
evidence  taken.  The  justice  thereupon  issued  the  following 
warrant  of  commitment. 

State  of  New- York,  ss.  By  W.  Wain  Drinker,  special  jus- 
tice, &c.  To  Emmanuel  Joseph,  one  o(  the  constables  of  the 
city  and  county  of  New- York.  Paul  Bruni  having  been  arrested 
and  brought  before  me,  by  virtue  of  a  warrant  issued  by  me,  in 
pursuance  of  the  act  of  congress,  entitled  "  an  act  to  provide 
for  the  apprehension  and  delivery  of  deserters  from  certain 
foreign  vessels,  in  the  ports  of  the  United  States,"  approved  2d 
March,  1829 :  And  it  being  found  on  examination  before  me 
that  the  facts  stated  in  the  said  warrant  are  true,  and  the  said 
Paul  Bruni  not  being  a  citizen  of  the  United  States :  I  do  hereby 
in  pursuance  of  said  act  of  congress,  on  the  request  of  Ant. 
Borg,  vice  consul  of  the  government  of  the  French,  order  that 
the  said  Paul  Bruni  be  detained  at  the  expense  of  the  said 
French  vice  consul,  until  he,  the  said  French  vice  consul,  finds  an 
opportunity  to  send  him  back  to  the  dominions  of  the  said 
French  government.  Provided  nevertheless,  that  the  said  Paul 
Bruni  shall  not  be  detained  more  than  two  months  after  his  said 
arrest.  These,  therefore,  are  to  command  and  authorize  you, 
the  said  Emmanuel  Joseph,  constable,  <kc.  to  convey  to  the 
city  prison  of  the  city  of  New- York,  the  body  of  the  said  Paul 
Bruni,  and  deliver  him  to  the  keeper  thereof;  and  you  the  said 
keeper  to  receive  into  your  custody  in  the  said  prison,  the  body 
of  the  said  Paul  Bruni,  and  him  safely  to  keep  in  such  custody 
until  the  said  French  vice  consul  shall  require  that  the  said 
Paul  Bruni  be  delivered  up  to  him,  to  be  sent  back  to  the  do- 
minions of  the  said  French  government,  or  until  he  be  deliv- 
ered from  such  custody  by  due  course  of  law.    Provided 
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however,  that  the  said  Paul  Bruni  shall  not  be  so  detained 
more  than  two  months  after  his  said  arrest  Given  under  my 
hand  and  seal  this  twelfth  day  of  August,  1847. 

W.  Waln  Drinker. 

A  writ  of  habeas  corpus  was  thereupon  sued  out,  directed  to 
the  keeper  of  the  city  prison  in  whose  custody  Bruni  was  placed 
under  Uie  above  commitment,  and  returnable  before  Henry  P. 
Edwards,  one  of  the  judges  of  the  supreme  court  at  chambers. 
The  keeper  of  the  city  prison  returned  the  warrant  of  commit- 
ment of  Justice  Drinker  as  his  authority  for  the  detention  of 
Bruni.  To  this  return  Bruni  put  in  his  answer,  denying  that 
he  was  or  ever  had  been  a  sailor  or  seaman  on  board  the 
steamship  Philadelphia,  or  any  part  of  the  crew,  and  also  sta- 
ting in  substance  that  he  had  been  cruelly  treated  by  the  cap- 
tain, the  details  of  which  he  set  forth ;  that  the  special  justice 
who  made  the  commitment  had  no  authority  or  jurisdiction  in 
the  matter,  under  the  act  of  congress ;  that  no  proper  appUca- 
tion  in  writing  was  made  to  the  justice  by  the  French  consul 
or  vice  consul,  and  that  the  proceedings  before  the  justice  were 
had  without  oath  or  affirmation,  and  were  irregular  and  void. 

Evidence  was  then  taken  before  judge  Edwards,  and  it  ap- 
peared that  the  appUcation  was  made  and  signed  in  the  absence 
of  the  French  vice  consul,  by  his  clerk :  that  neither  the  con- 
sul or  vice  consul  had  seen  it,  but  approved  of  the  act  of  the 
clerk  the  moment  they  were  informed  of  it,  and  that  general 
authority  had  previously  been  given  by  them  to  the  clerk  to 
use  their  names,  and  the  seal  of  the  consulate,  in  cases  of  emer- 
gency ;  that  the  proceedings  before  Justice  Drinker  were  with- 
out oath  or  affirmation  from  any  one,  and  that  Bruni  was 
engaged  on  board  of  the  steamer  under  the  general  designation 
of  "  domestique,^ 

D.  D.  Pieldy  of  counsel  for  Bruni,  then  moved  for  Bruni's  dis- 
charge, and 

E.  Sandfordj  of  counsel  for  the  French  vice  consul,  opposed. 
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After  argument,  Mr.  Justice  Edwards  denied  the  motion  to 
discbarge,  and  ordered  Bnmi  to  be  remanded  to  the  custody  of 
the  keeper  of  the  city  prison.  The  following  opinion  was 
g^ven  by 

Edwards,  J.  At  the  commencement  of  the  investigation, 
in  this  case,  I  decided  that  the  commitment  was  prima  fcude 
kgal,  and  justified  the  detention  of  the  relator ;  that  I  had  no 
power,  under  this  proceeding,  to  examine  into  any  question  of 
mere  error,  irregularity,  or  want  of  form ;  and  that  the  only 
question  before  me  was,  whether  the  magistrate  who  issued 
the  process  of  commitment  had  jurisdiction.  ( The  People  v. 
Nevins,  1  Hill^  154.  3  Id.  661,  note  sub.  31,  and  cases  there 
cited.)  It  was  not  denied,  on  the  contrary  it  was  admitted,  by 
the  counsel  for  the  relator,  on  the  final  argument,  that  this 
was  the  only  proper  subject  of  inquiry. 

The  commitment  under  which  Bruni  was  detained,  purported 
to  be  made  in  pursuance  of  the  act  of  congress  of  2d  March, 
1829.  The  act  does  not  refer  particularly  to  the  French  gov- 
ernment. It  refers  to  "  any  government  having  a  treaty  with 
the  United  States,  stipulating  for  the  restoration  of  seamen  de- 
serting." And  it  appears  by  reference  to  the  6th  article  of  the 
treaty  with  France,  that  she  had  such  a  treaty  with  the  United 
States  as  is  required  by  the  act.     (8  Stat,  at  Large,  279,  art.  &.) 

As  the  first  question  is  one  of  jurisdiction,  the  first  inquiry  is, 
at  what  stage  of  the  proceedings  did  Justice  Drinker  obtain 
jurisdiction  of  the  matter,  if  he  obtained  such  jurisdiction  at 
all?  The  answer  to  this,  unquestionably,  is  that  if  all  the  pro- 
ceedings were  regular,  up  to  the  time  when  the  relator  was 
brought  before  the  magistrate  under  the  warrant  issued  by 
him,  he  then  had  jurisdiction  both  of  the  person,  and  of  the  sub- 
ject matter.  If  he  thus  obtained  jurisdiction,  his  subsequent  de- 
cision, and  commitment  of  the  relator,  are  conclusive  as  fax  as  this 
investigation*  is  concerned,  and  I  have  no  authority  to  revien^ 
them; 

By  i^f^isUbe  re  the  act' of  congiV^,  it  appears  that  theref  liitiUt 
be  ''  an  application  of  the  consul  or  vice  consul,"  which  must  be 
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*<  made  in  writing,  stating  that  the  person  therein  named  has 
deserted,"  <fcc.  and  that  "  on  proof  by  exhibition  of  the  register 
of  the  vessel,  ship's  roll,  or  other  official  document,  that  the 
person  named  belonged,  at  the  time  of  the  desertion,  to  the  crew 
of  said  vessel^  it  shall  be  the  duty  of  any  court,  judge,  justice 
or  magistrate  having  competent  power  to  issue  warrants^  to 
cause  the  said  person  to  be  arrested  for  examination." 

There  were  four  requisites  nesessary  to  the  regularity  of 
the  proceedings  before  Justice  Drinker,  previous  to  the  examina- 
tion. 1st.  An  application  pursuant  to  the  provisions  of  the 
statute.  2d.  Proof,  by  exhibition  of  the  ship's  official  document, 
that  Bruni,  at  the  time  of  the  alleged  desertion,  belonged  to  the 
crew  of  the  Philadelphia.  3d.  That  the  magistrate  should  have 
had  competent  power  to  issue  warrants.  4th.  That  the  said 
magistrate  should  have  caused  the  said  Bruni  to  be  arrested  in 
a  proper  legal  manner. 

The  first  question  is,  as  to  the  regularity  of  the  appUcation 
made  to  the  magistrate. 

It  appeared  on  the  investigation,  by  the  testimony  of  Anthony 
Borg,  that  the  captain  of  the  Philadelphia  called  at  the  French 
consulate,  in  company  with  the  consignee  of  the  ship,  and 
requested  the  witness  to  make  an  application  for  the  restoration 
of  Bruni,  as  a  deserter.  That  he  filled  up  a  form,  affixed  the 
official  consular  seal  to  it,  and  signed  it  for  the  vice  consul. 
That  this  was  at  about  ten  o'clock  in  the  forenoon ;  that 
neither  the  consul  nor  the  vice  consul  were  present  at  the  time. 
That  he  was  a  clerk  in  the  office  of  the  consulate,  and  had  a 
general  authority  from  the  consul  and  vice  consul  to  use  their 
official  name  and  seal  in  such  cases.  That  the  vice  consul 
came  into  the  office  at  about  half  past  eleven  o'clock,  and 
on  bemg  informed  of  what  the  clerk  had  done,  expressed  his 
approbation. 

The  original  application  was  produced  before  me,  and  was, 
in  form,  undoubtedly  in  compliance  with  the  requisitions  of  the 
statute.  But  it  was  contended  by  the  counsel  for  the  relator 
that  it  was  invalid,  because  it  was  made  by  the  consul  through 
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his  agent,  (although  legally  authorized  for  that  purpose,)  in* 
stead  of  being  made  by  himself  or  the  vice  consul  in  person. 

What  was  the  character  of  the  application  ?  It  was  a  simple 
ministerial  act  of  the  most  ordinary  kind.  A  mere  request, 
requiring  neither  judgment,  skill,  nor  ability  to  make  it.  As  a 
general  rule,  ministerial  authority  can  be  delegated,  unless 
there  is  some  law,  or  some  rule  of  policy,  to  the  contrary.  In 
this  case  the  application  determined  nothing,  and  proved 
nothing.  It  did  not  constitute  any  part  of  the  proof  to  be  made 
before  the  magistrate,  and  was  sufficient,  according  to  every 
rule  of  policy,  whether  made  by  the  consul  in  person,  or  through 
bis  duly  authorised  official  agent.  It  was  issued  from  the  con- 
sulate, under  the  official  seal  of  the  consul  general,  by  an  au- 
thorized agent,  and  stated  that  "  the  consul  general  requested," 
d&c.  and  was  afterwards  ratified  by  the  vice  consul.  This  it  seems 
to  me  was  a  sufficient  application  by  the  vice  consul,  within  the 
spirit  and  meaning  of  the  treaty  and  of  the  act  of  congress. 

The  second  inquiry  is,  was  the  proof  before  the  magistrate 
sufficient  to  authorize  the  arrest  of  the  relator? 

It  appeared  before  me  that  the  r^e  cPequipage,  (or  list  of  the 
crew,)  of  the  ship  was  exhibited  to  Justice  Drinker,  at  the  time 
that  he  isstied  his  warrant,  and  that  Briini's  name  was  upon  it 
But  it  was  contended  that,  although  his  name  was  upon  this 
list  of  the  crew,  still  he  was  not  one  of  the  crew,  because  he  is 
called  domestiquey  and  not  "  seaman"  or  "  sailor."  It  will  be  re- 
membered that  all  that  the  statute  requires  is,  that  it  shall  appear 
from  the  official  document  of  the  vessel,  that  the  person  named 
belonged,  at  the  time  of  the  desertion,  to  the  crew  of  the  vessel. 
Nothing  is  said  about  his  being  a  seaman  or  sailor.  The  offi- 
cial document,  in  this  case,  was  the  role  cPequipage,  (or  list  of 
the  crew ;)  and  if  Bruni's  name  appeared  on  this  list,  that  was 
all  that  the  statute  required. 

Third.  Was  Justice  Drinker  a  magistrate,  with  competent 
power  to  issue  warrants,  within  the  provision  of  the  statute  ? 
This  was  not  denied  on  the  argument ;  btit  it  was  contended 
that  the  act  itself  is  contrary  to  the  provisions  of  art.  3,  }  1,  of 
the  constitution  of  the  United  States,  which  declares  that  ''the 
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judicial  powers  of  the  United  States  shall  be  yested  in  one  su- 
preme court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  ordain  and  establish."  And  that  Justice 
Drinker  being  a  state  magistrate,  the  power  could  not  be  vested 
in  him.  The  answer  to  this  is,  that  this  is  not  a  judicial  power 
of  the  United  States ;  {Canst  U.S.art3,i2;  3  Story's  Com. 
on  Const  i  1639, 1640 ;)  that  similar  powers  have  been  exercised 
by  state  magistrates  with  general  approbation  of  the  law ; 
{Cpnkliris  TV*.  400 ;)  and  I  shall  not  take  it  upon  myself,  after 
the  law  has  been  acted  upon  and  acquiesced  in  for  nearly 
twenty  years,  to  depide  that  it  is  unconstitutional. 

As  to  the  last  subject  of  inquiry,  it  was  contended  that  the 
warrant  issued  by  the  magistrate  was  not  in  the  proper  form. 
The  statute^does  not  say  that  the  magistrate  shall  issue  a  war- 
rant, but  that  '<  it  shall  be  his  duty  to  cause  the  said  person  to 
be  arrested."  The  process  used  by  Justice  Drinker,  in  this  case, 
was  what  is  ordinarily  called  a  warrant  There  is  no  doubt 
that  it  contained  all  that  was  necessary  to  make  a  legal  arrest; 
if  it  contained  more,  that  was  mere  surplusage. 

It  was  also  contended  that  the  arrest  was  illegal,  because  the 
warrant  was  issued  without  oath.  The  statute  says  nothing 
about  an  oath,  and  the  warrant  issued  by  Justice  Drinker  was 
not  a  process  of  the  character  alluded  to  by  the  constitution  of 
the  United  States,^s  was  urged  by  the  counsel.  {Amendments 
to  Constitution,  art,  4.) 

If  I  am  correct  in  these  views,  there  was  no  want  of  jurisdic- 
tion in  the  magistrate  who  issued  the  process  of  commitment 
under  which  the  relator  was  detained  and  imprisoned.  The  writ 
of  habeas  corpus  must  therefore  be  dismissed,  and  the  said  Paul 
Bruni  remanded  to  the  custody  of  the  keeper  of  the  city  prison. 

A  writ  of  certiorari  was  then  sued  out  of  the  supreme  court, 
under  the  statute,  (2  R.  S.  dd  ed.  668,  §  84,)  to  brmg  up  for  re- 
view the  proceedings  before  Judge  Edwards. 

Before  this  writ  was  returned,  application  was  made  es^porte^ 
^t  the  special  term  of  the  supreme  court  held  by  Judge  E4« 
iponds,  fpr  a  writ  of  certiorari  to  bring  up  for  review  the  prppe^* 
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ings  before  Mr.  Drinker,  the  special  justice.  Judge  Edmonds 
made  an  order  that  the  writ  issue,  unless  cause  to  the  contrary 
be  shown,  on  the  following  Monday ;  staying  proceedings  on 
the  commitment  of  the  special  justice  in  the  meantime,  and 
directed  that  a  copy  of  the  order  be  served  on  the  French  vice 
consul  and  the  keeper  of  the  city  prison.  On  the  following 
Monday  argument  was  h  ad,  and  the  writ  was  denied  on  the  ground 
stated  in  the  order,  viz.  "  that  this  court  (the  supreme  court)  has 
no  jurisdiction  to  grant  the  said  writ ;  the  said  Drinker  having 
acted  under  an  act  of  congress  and  as  an  officer  of  the  United 
States."  The  order  was  entered,  however,  without  prejudice  to 
any  new  application  for  the  said  writ,  upon  the  same  or  other 
papers,  at  a  general  term  of  this  court.  The  following  is  the 
opinion  delivered  by  Judge  Edmonds,  on  that  occasion. 

Edmonds,  J.  I  do  not  see  how  this  court  has  any  power  to 
review  the  action  of  Justice  Drinker  in  this  case.  Although  he 
is  a  state  officer,  deriving  his  office  from  state  appointment,  yet 
he  is  pro  hoc  vice  an  officer  of  the  United  States,  deriving  all 
his  authority  in  this  matter  from  the  United  States,  acting  un- 
der a  law  of  the  United  States,  in  execution  of  a  treaty  of  the 
United  States. 

In  such  cases  we  have  no  authority  to  interfere.  The  power 
of  reviewing  the  justice's  action  is  in  the  tribunals  of  the  United 
States,  and  in  them  alone.  When  he  acts  as  a  magistrate  ap- 
pointed by  the  authorities  of  the  state,  in  execution  of  state 
laws,  we  have  supervision  over  him  ;  but  when  he  acts  in  exe- 
cution of  the  laws  and  treaties  of  the  United  States,  whether 
his  power  to  act  is  conferred  upon  him  either  individually,  by 
name,  or  by  virtue  of  his  local  office,  he  is  still  an  officer  of  the 
UnitedStates  in  that  case,  and  amenable  only  to  its  tribunals 
for  supervision.  We  have  therefore  no  power  to  interfere  to 
review  his  decision.    Certiorari  denied. 

The  counsel  for  Bruni  immediately  applied,  ex  parte,  at  the 
general  term,  and  read  the  same  affidavit  of  Bruni  which  was 
used  in  the  first  instance  at  the  special  term,  the  order  and  opin- 
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ion  of  Judge  Edmonds,  and  stated  generally  the  nature  of  the 
case,  and  what  had  taken  place  at  the  special  term  ;  and  asked 
for  an  order  to  show  cause  why  the  writ  should  not  issue,  with 
a  stay  of  proceedings  in  the  meantime. 

The  court,  after  hearing  the  general  merits  of  the  case  ex- 
plained, granted  the  writ  in  the  first  instance. 

The  writ  to  Judge  Edwards  and  the  one  to  the  special  jus- 
tice were  both  returned  and  filed  at  the  same  time ;  upon  which 
the  court  designated  a  day  on  which  they  would  hear  argument 
on  both. 

The  attorney  of  the  French  consul  then  gave  notice  of  a  mo- 
tion to  quash  the  writ  issued  to  the  special  justice ;  and  the 
motion  was  brought  on  in  the  morning  of  the  day  for  which 
the  hearing  of  the  certiorari  was  set  down.  This  motion  was 
first  heard. 

E,  Sandford,  for  the  vice  consul.  I.  The  application  to  the 
court  for  the  writ  was  irregular.  It  should  have  been  made  on 
notice.  (12  Wend.  292.)  II.  The  court  will  not  exercise  its 
discretionary  power,  unless  good  cause  is  shown,  and  it  appears 
that  the  committing  magistrate  has  done  injustice.  The  policy 
of  the  act  of  congress,  and  the  treaty,  is  against  granting  the 
writ.  III.  The  supreme  court  of  this  state  has  no  power  to 
review  the  decision  of  Justice  Drinker.  He  was  acting  under 
the  constitution  and  laws  of  the  United  States,  and  was  pro 
hoc  vice  an  officer  of  the  United  States.  The  power  of  this 
court  to  review  the  proceedings  of  inferior  tribunals,  to  see  that 
they  keep  within  their  jurisdiction,  is  limited  to  tribunals  subor- 
dinate to  them.  Justice  Drinker  did  not  act  as  a  tribunal  infe- 
rior to  this  court,  but  as  a  tribunal  inferior  to  the  supreme  court 
of  the  United  States,  and  is  subject  only  to  its  appellate  power. 
He  was  not  compelled  to  take  cognizance  of  the  case ;  but  having 
done  so,  he  is  responsible  only  to  the  courts  of  the  Union,  whose 
laws  he  has  executed.  lY.  The  powers  given  to  Justice  Drinker 
by  the  laws  of  this  state  are  mere  qucUificationa  in  him  to  exer- 
cise the  powers  given  by  the  United  States,  to  persons  who  are 
thus  qualified.    What  he  has  done  has  been  under  an  act  of 


1847.]  IN  THE  SUPREME  COURT.  199 


In  the  matter  of  Brani. 


congress.    Whether  he  has  rightfully  exercised  that  authority 
this  court  cannot  determine. 

V.  The  power  of  this  court  to  remove  by  certiorari  is  co-ex- 
tensive with  its  power  of  mandamus  and  prohibition,  which 
can  be  issued  only  to  its  inferior  tribunals. 

D.  D.  Field,  for  Bruni.  I.  It  is  in  the  discretion  of  the  court 
to  issue  the  writ  in  the  first  instance,  or  to  grant  an  order  to 
show  cause.  The  exercise  of  the  discretion  will  depend  upon 
the  particular  circumstances  of  each  case.  It  was  necessary  in 
this  matter  to  act  without  delay,  if  the  removal  of  Brmii  from 
the  country  was  to  be  prevented.  II.  Leave  having  been  given 
to  apply  at  the  general  term,  it  was  regular  to  make  the  appli- 
cation here  in  the  same  manner  as  it  was  made  at  the  special 
term,  ex  parte ;  which  was  done,  and  a  similar  order  asked  for. 
III.  The  supreme  court  of  this  state  has  jurisdiction  to  issue 
the  writ  of  certiorari  to  bring  up  the  proceedings  of  Justice 
Drinker  for  review.  1.  The  jurisdiction  of  this  court,  like  that 
of  the  king's  bench  in  England,  extends  to  all  persons  residing 
in  the  state,  or  owing  allegiance  to  it.  (20  John.  430.  3  HUl, 
42.  1  Paige,  548.)  As  to  the  jurisdiction  of  the  king's  bench, 
see  3  BL  Com,  42 ;  Bac.  Abr.  Certiorari,  The  only  qualifi- 
cation of  this  rule  is,  that  it  shall  not  be  exercised  so  as  to  con- 
trol the  courts  or  officers  of  the  Union.  The  two  governments 
are  independent  in  their  respective  spheres ;  and  neither  can 
dictate  to  the  other.  (3  Story^s  Com.  on  Const,  §  1751.)  2.  If 
it  were  a  general  principle  that  this  court  could  not  interfere 
with  an  act  of  a  state  magistrate  done  pursuant  to  a  law  of  the 
Union,  yet  when,  as  in  this  case,  that  act  is  done  in  the  jiame 
of  the  people  of  this  state,  by  the  writs  of  the  people,  directed  to 
the  executive  officers  of  the  people,  the  state,  through  the  courts, 
must  have  some  control  over  the  acts,  the  process,  and  the  ex- 
ecution. The  right  of  the  state  to  control  their  own  writs,  and 
the  execution  of  such  writs  by  its  own  constables  and  police* 
men,  seems  indisputable.  3.  The  objection  to  the  jurisdiction 
of  this  court,  upon  the  general  principle,  assumes  that  Drinker 
was  really,  for  the  occasion,  a  general  officer  of  the  United 
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States,  exercising  the  jurisdiction  with  which  he  is  clothed  by 
congress,  and  over  whose  acts  in  that  respect  llhis  state  has  no 
control.  Neither  of  these  assumptions  can  be  supported.  (1)  He 
was  not  really,  even  for  that  occasion,  a  judicial  officer  of  the 
United  States,  but  a  state  magistrate,  administering  an  act  of 
congress.  The  proceeding  is  either  civil  or  criminal.  If  civil, 
the  parties  are  pursuing  the  remedy  granted  by  congress  in  the 
local  courts.  If  criminal,  the  government  b  commencing  a 
prosecution  against  offenders,  in  aid  of  the  French  tribunals. 
In  either  case,  the  court  is  ours,  and  the  authority  is  ours ; 
while  the  right  comes  from  congress.  The  acts  of  the  magis- 
trate were  done  by  him  as  a  justice  of  the  state  and  virtute 
officii.  Any  other  construction  would  oust  our  courts  of  appel- 
late jurisdiction  in  all  cases  of  prosecution  in  our  courts  under 
acts  of  congress;  and  even  the  case  of  7%6  United  StcUes  v. 
Lathrop,  (17  John,  4,)  could  not  have  been  carried  to  the  court 
of  errors  if  the  parties  had  wished  it.  (2)  He  was  not  exer- 
cising the  jurisdiction  conferred  by  the  act  of  congress.  This 
is  a  point  in  controversy.  It  is  one  of  the  very  reasons  for 
which  we  ask  a  certiorari.  We  contend  that  he  has  not  pur- 
sued the  act  of  congress,  and  therefore  has  acquired  no  juris- 
diction under  it.  It  is  the  case  of  an  officer  of  this  state 
exercising  an  usurped  power.  He  is  as  much  unsupported  by 
the  act  of  congress,  as  if  he  had  seized  any  stranger  in  the  city. 
In  any  other  case  of  usurped  power — ^for  example,  an  attempt 
to  put  in  force  here,  under  the  forms  of  law,  an  act  of  the  Brit- 
ish parUament  or  the  French  legislature — ^this  court  would  in- 
terfere. It  is  beyond  dispute  that  a  certiorari  is  a  proper  remedy 
though  the  act  complained  of  is  wholly  void  through  defect  of 
jurisdiction.  {Starr  v.  TYustees  of  Rochester,  6  Wend.  564.) 
(3)  The  state  has  control  over  him,  because  if  he  acts  at  all,  he 
acts  so  far,  and  so  far  only,  as  the  state  chooses  to  permit  A 
state  magistrate  is  not  boimd  to  exercise  the  jurisdiction  con- 
ferred on  him  by  congress.  If  he  does  so,  it  is  voluntary  and 
by  the  comity  of  the  state.  The  state  gives  him  permissioii, 
express  or  implied ;  and  such  permission  necessarily  reserves  to 
the  state  a  control  over  his  acts.    It  is  discretionary  with  the 
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elate  to  allow  him  to  act ;  and  therefore  the  state  may  control 
him.  If  the  state  had  directed  him  to  take  jurisdiction,  then  a 
mandamus  from  this  court  would  he  the  proper  remedy  to 
compel  him  to  act.  If  the  legislatiire  had  given  an  express  per- 
mission, subject  to  qualifications,  then  a  certiorari  from  this 
court  would  be  the  proper  remedy  to  enforce  the  qualification. 
The  implied  permission  may  be,  and  douhtless  is,  subject  to 
qualifications.  If  so,  the  writ  is  proper.  In  any  view,  this 
court  must  have  the  right  to  examine  his  proceedings  hy  cer- 
tiorari ;  and  if  the  record  may  be  brought  here  for  any  purpose 
it  is  enough.  (4)  If  the  federal  government  comes  into  the  state 
<x>urt  to  enforce  its  laws,  it  submits  itself  to  the  lex  fori,  and 
must  take  the  course  of  proceedings,  and  the  chances  of  appeal, 
it  finds  there.  Under  the  act  of  congress,  the  sessions  and  this 
court,  even,  might  have  been  applied  to  as  well  as  Justice 
Prinker.     In  that  case  could  there  have  been  no  review  ? 

Cady,  p.  J.  delivered  the  opinion  of  the  court.  It  is  in  the 
discretion  of  the  court  either  to  issue  the  writ  of  certiorari  in  the 
first  instance,  or  to  grant  an  order  to  show  cause.  The  appli- 
cation in  this  case  was  regular,  and  the  writ  was  properly  issued, 
we  have  no  doubt  that  this  court  has  power  to  review  the  pro- 
ceedings of  Justice  Drinker  on  certiorari.  This  court  can  con- 
trol the  writs  of  the  people  of  this  state;  even  though  the 
justice  acted  without  authority.  We  will  hear  argument  on 
the  return  of  the  certioraris. 

Judge  Edwards  sent  up,  with  his  return,  copies  of  the  peti- 
tion for  the  habeas  corpus,  the  writ  issued  by  him,  the  return 
thereto.  Brum's  answer  to  the  return,  the  application  to  the 
special  justice  for  the  an*est  of  Bruni,  the  warrant  of  arrest 
issued  by  the  justice,  the  warrant  of  commitment,  and  the  ex- 
tract taken  before  him  from  the  role  de  equipage  of  the  French 
steamship  on  which  Bruni  was  designated  as  '^  dofnestique." 
He  did  not  return  the  evidence  taken  before  him. 

Justice  Drinker,  in  his  return,  certified  the  application  made 
by  the  vice  consul  to  him,  the  warrant  of  arrest,  the  warrant  of 
YoL.  I.  26 


202  CASES  m  LAW  AND  EaUITY  [Sbpt.  90 


In  the  matter  of  Bnini. 


eommitment,  and  the  extract  from  the  role  de  equipage  left 
with  him ;  and  then  went  on  to  state — '^And  I  further  certify 
that  no  other  order  or  process  was  made  by  me  in  relation  to 
the  said  Paul  Bruni,  ei^cept  the  said  papers  marked  B.  and  C. 
(the  warrants  of  arrest  and  commitment  given  above,)  that 
previous  to  the  issuing  the  said  warrant  marked  B."  [the  war- 
rant of  arrest)  "  a  paper  was  exhibited  to  me  which  I  was  sat- 
isfied from  inspection  was  the  role  de  equipage  of  the  steamship 
Philadelphia,  upon  which  appeared  the  name  of  the  said  Paul 
Bruni  designated  as  a  ^^  domestiqu^^  engaged  for  the  voyage. 

^  And  I  further  certify,  that  it  was  made  known  to  me,  by 
the  keeper  of  the  city  prison,  that  the  said  Paul  Bnmi  had  been 
arrested  pursuant  to  my  warrant  marked  B."  {the  warrant  of 
arrest)  "  on  the  evening  of  the  11th  of  August  last,  and  lodged 
in  the  city  prison  (late  at  night  time,)  and  accordingly  on  the 
morning  of  the  12th  of  August  last  aforesaid,  I  caused  the  said 
Paul  Bruni  to  be  brought  before  me ;  when  I  duly  examined 
him,  and  told  him  he  was  charged  with  being  a  deserter  from 
the  steamship  Philadelphia.  I  asked  him  what  he  had  to  say 
in  relation  to  the  charge ;  that  he  admitted  and  said  that  he 
had  deserted,  and  assigned  as  a  reason  therefor  that  he  had 
been  cruelly  treated  by  the  captain  of  the  said  steamship.  I 
thereupon,  pursuant  to  such  examination,  made  the  warrant 
of  commitment  hereunto  annexed  marked  C.  (given  above.)  I 
return  herewith  all  the  papers  and  proofs  on  file  in  this  office, 
or  which  were  had  or  taken  before  me  in  this  case." 

"  All  the  papers  and  proofs"  consisted  of  the  above  papers 
certified  and  the  above  examination  6f  Bruni. 

Both  certioraris  were  argued  together. 

D.  D.  Field  ^  David  P.  HaU,  for  Bnmi.  I.  The  act  of 
congress  confers  no  jurisdiction  upon  any  state  officers  or  ma- 
gistrates. The  act  says  it  shall  be  "  the  duty  of  any  court, 
judge,  justice,  or  other  magistrate,"  &c.  It  is  therefore  obliga- 
tory upon  the  court,  officers,  and  magistrates  named  in  it ;  and 
fbr  disregarding  its  obligations  there  mast  be  some  meaqs  of 
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redress.  The  United  States  cannot  control  or  punish  the  state 
magistrate.  11.  Justice  Drinker  being  a  state  magistrate,  and 
the  duty  imposed  by  the  act  being  judicial,  he  could  not  exer- 
cise it  1.  That  the  duty  imposed  was  judicial  is  clear.  The 
magistrate  is  to  examine  and  decide  upon  law  and  &ct  in  a 
controversy  between  the  French  vice  consul,  on  the  one  hand, 
and  the  alleged  deserter  on  the  other.  ( United  States  v.  Lato- 
rence,  3  Dall.  42.)  2.  No  portion  of  the  judicial  power  of  the 
United  States  can  be  vested  in  a  state  court  or  magistrate. 
(17  John.  4.  EhusUm  v.  Moore,  6  W/ieat.  1.  7  Conn.  244 
I  Kent's  Com.396,  4M,2d  ed.  3  Story's  Com,  i  I7i9  to  17Si, 
Case  of  Jos,  Almeida,  decided  by  Chancellor  Bland  of  Md., 
reported  at  length  in  NUesf  W.  Reg.  Ex  parte  Pool,  2  Virg, 
Cas.  27^.)  III.  If,  however.  Justice  Drinker  could  exercise  the 
jurisdiction,  it  was  of  a  special  and  limited  kind,  and  in  deroga- 
tion of  common  right.  It  must,  therefore,  be  strictly  pursued, 
and  appear  to  be  so  on  the  face  of  the  proceedings.  (2  Wils. 
386.  Mills  V.  Martin,  19  John.  33.  Matter  of  SwecUman, 
I  Cowen,  144.  Bovmian  v.  Rtiss,  6  Id.  234.  Reynolds  v. 
Orvis,  7  Id.  269.  Gallatin  v.  Cunningham,  8  Id.  370.  La- 
tham V.  Edgerton,  9  Id.  227.  Thom^as  v.  Robinson,  3  Wend. 
268.  Bloom  v.  Burdick,  1  Hill  130.  3  Id.  661,  666,  note  n. 
7  Id.  35,  44.) 

lY.  The  final  order  and  process  for  the  detention  of  Bruni 
was,  on  its  face,  defective,  in  the  following  respects :  1.  Because 
it  did  not  set  forth  the  facts  necessary  to  show  jurisdiction  in 
the  justice.  {King  v.  Inhab.  of  Wolcptt,  6  T.  R.  583.  Pouh 
ers  V.  The  People,  4  John.  292.  8  Conn.  Rep.  482.  10  Id. 
614.)  General  averments  of  any  proceeding  are  not  sufficient 
( Van  Etten  v.  Hunt,  6  Hill,  313,  314.  People  v.  Roeber,  7 
Id.  39.)  2.  It  was  issued  in  the  name  of  the  people  of  this 
state,  and  directed  to  a  constable  and  the  keeper  of  the  city 
prison,  two  state  officers.  It  should  have  been  issued  in  the 
name  of  the  president  of  the  United  States,  and  been  directed 
to  the  marshal  of  the  United  States.  3.  It  directed  the  deten- 
tiaa  of  Bruni  in  the  city  prison.  This  is  a  public  prison  for 
confinement  of  prisoners  on  criminal  charges,  and  cannot 
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b&  used  for  any  purposes  except  such  as  is  authorized  by  the 
laws  of  this  state.  The  laws  of  the  United  States  require  all 
prisoners  to  be  detained  by  their  marshals,  except  so  far  as  the 
states  have  conceded  the  use  of  their  prisons.  {Resolutions 
of  Congress  Sept.  23,  1789,  and  March  3,  1791.  U.  S.  D. 
vol  1,  96,  225.)  This  state  has  conceded  the  use  of  the  sher- 
ifFs  prison  for  confinement  of  persons  on  civil  process  "  issued  by 
any  court  of  record"  of  the  United  States ;  and  the  county  pris- 
on for  the  confinement  of  any  person  duly  committed  thereto 
by  any  court  or  officer  of  the  United  States,  "  for  any  offence 
against  the  United  States  f  the  United  States  supporting  such 
person  during  his  confinement.  (2  R.  S,  443,  §  96.  Id.  773, 
§  1.)  No  authority  is  given,  any  where,  for  the  use  of  the  city 
prison  to  confine  persons  under  the  order  of  a  summary  juris- 
diction like  that  exercised  in  this  case.  4.  The  direction  to  the 
keeper  is  to  detain  him  unconditionally ;  whereas  the  act  au- 
thorizes a  detention  only  so  long  as  the  vice  consul  defi'ays  the 
expense  of  doing  so. 

•  To  establish  the  jurisdiction  of  Justice  Di-inker,  it  was  neces- 
sary, under  the  French  treaty  of  1822,  and  the  act  of  March  2, 
1829,  to  show,  1.  That  the  consul  or  vice  consul  of  Prance 
made  application  in  writing.  2.  Stating  that  Bruni  had  de- 
serted from  a  French  vessel  while  in  a  port  of  the  United 
States,  3.  That  proof  was  then  made  by  the  ship's  register, 
roll,  or  other  official  document,  that  Bruni  was  a  sailor  belong- 
ing to  the  crew  of  the  Philadelphia,  at  the  time  of  the  desertion. 
4.  That  a  legal  warrant  was  issued  for  his  arrest,  and  that  he 
was  brought  up  for  examination.  He  could  not  be  arrested  by 
parol  authority,  or  by  a  void  process.  5.  That  an  examination 
was  had,  and  upon  it  the  facts  stated  in  the  application  and 
ship's  register  were  found  to  be  true,  and  that  thereupon  the 
final  order  or  process  was  made. 

V.  If  the  final  order  or  process  were  good  on  its  fece,  the  rest 
of  the  record  shows  a  fatal  defect  in  the  jurisdiction,  in  every 
one  of  the  foregoing  particulars.  1.  The  appbcation  was  not 
made  by  the  consul  or  vice  consul.  The  statute  must  be  strictly 
complied  with.    These  officers  were  named  because  their  sta- 
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tions  and  characters  were  supposed  to  form  a  guaranty  against 
an  improper  application.  It  was  a  power  vested  in  them  re- 
quiring discretion  and  judgment.  Their  authority  could  not  be 
delegated.  It  wa^  not  merely  mechanical,  but  required  discre- 
tion and  judgment ;  and  in  such  case  authority  cannot  be  del- 
egated. (1  Hillj  501.  26  Wend.  485.  Story  on  Agetwy,  12, 
14.  3  mil^  53.)  2.  The  application  did  not  state  that  Bruni 
had  deserted  while  in  a  port  of  the  United  States.  This  was 
necessary  to  be  stated.  (II  TFcTirf.  648.  6ffi«,314.)  3.  There 
was  no  proof,  by  the  exhibition  of  the  ship's  register,  roll,  or 
other  official  document,  that  Bruni  was  a  sailor  belonging  to 
the  crew.  (1)  There  is  no  evidence  that  any  document  was 
exhibited  at  all.  Drinker  says  a  paper  was  exhibited  to  him 
which  he  was  "  satisfied  from  inspection,^  was  the  r61e  de 
equipage.  That  is  scarcely  legal  evidence  of  its  being  the  r6le 
de  equipage.  (2)  But  if  it  were  the  genuine  document,  it  did 
not  show  Bruni  to  be  a  sailor,  or  to  belong  to  the  crew.  To 
show  both  was  necessary.  The  treaty  is  explicit,  ^^  sailors 
being  part  of  the  crew."  The  act  was  intended  to  be  co-exten- 
sive with  the  treaty.  Sailor  has  a  definite  technical  signifi- 
cation ;  and  means  one  of  the  common  hands  engaged  in 
navigating  the  vessel.  Neither  the  captain  nor  mate  is  included. 
(7  Conn,  Rep,  240.)  The  consular  convention,  after  which 
this  section  appears  to  have  been  framed,  had  the  words  '^  cap- 
tain, officers,  marines,  sailors  and  all  other  persons  being  part . 
of  the  crews  of  their  respective  nations."  The  present  treaty 
omits  all  but  the  sailors,  and  is  confined  to  them.  What  did 
the  r6le  de  equipage  in  this  case  show  ?  That  Bruni  was  a 
domestic.  That  is  not  a  sailor.  The  question  is  not  whether 
his  service  was  maritime,  so  that  he  could  sue  in  the  admiralty 
for  his  wages  ;  though  that  is  doubtful ;  {Crilpin^s  Rep,  516 ;) 
but  whether  he  is  a  sailor  in  the  sense  of  the  treaty  and  statute. 
{Curtis  on  Seamen,  6.)  4.  Bruni  was  not  brought  before 
Drinker  on  a  legal  warrant.  The  warrant  bsued  was  illegal, 
because,  (1)  It  did  not  set  forth  the  facts  necessary  to  show 
jurisdiction  to  grant  it.  (2)  It  was  issued  without  oath  or  afiSr- 
mation.    A  warrant  cannot  properly  issue  without  an  oath  or 
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affirmation,  (ith  Amend.  Canst.  U.  S.  Ex  parte  Burfardj  3 
Cranch,  448.)  (3)  It  was  issued  in  the  name  of  the  state,  and 
to  state  officers.  {Conk.  Tr.  400.)  5.  No  examination,  within 
the  meaning  of  the  act,  was  had  when  Bruni  was  brought  be- 
fore tbe  justice.  This  fact  appears  upon  the  return  of  Justice 
Drinker,  and  is  a  good  objection  in  that  matter.  The  exami- 
nation contemplated  by  the  act  is  a  legal  investigation  of  all  the 
facts  involved  in  the  case,  and  of  which  some  record  should  be 
made.    (11  Wetid.  399.    3  WiU.  380.) 

E.  Sandford  4*  P*  R-  Tillou,  for  the  French  vice  consul 

1.  The  proceeding  before  Justice  Drinker  was  not  of  that  char- 
acter which,  under  the  constitution  of  the  United  States,  it  was 
imperative  upon  congress  to  vest  in  tribunals  of  its  own  crea- 
tion. 1.  The  state  courts  may,  in  the  exercise  of  their  ordi- 
nary and  rightful  jurisdiction,  take  cognizance  of  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the  United  States. 

2.  The  judiciary  act  of  1789  shows  that,  in  the  opinion  of  con- 
gress, the  grant  of  jurisdiction  is  not  sufficient  to  vest  an  exclu- 
sive jurisdiction.  Unless  there  be  some  clause  of  exclusion  in  the 
acts  of  congress,  they  are  to  be  regarded  as  permitting  jurisdic- 
tion over  the  subjects  therein  described,  to  be  exercised  by  the 
state  courts  and  magistrates.  (1  Kent,  398.  17  John.  1.  14 
Id.  95.)  II.  The  writ  of  certiorari  brings  up  nothing  but  the 
record.  The  only  question  to  be  determined  upon  it  is,  wheth- 
er the  officer  had  jurisdiction.  The  facts  cannot  be  examined 
into,  and  if  appearing  upon  the  return,  cannot  be  regarded. 
(25  Wend.  157.)  1.  The  correctness  of  Justice  Drinkei*^s  decis- 
ion cannot,  therefore,  be  enquired  int!o :  if  by  a  proper  applica- 
tion of  the  vice  consul  he  once  gained  jurisdiction,  he  did  not 
lose  jurisdiction  by  any  subsequent  erroneous  decision.    (6 

Wend.  564.)  2.  A  re-investigation  of  the  facts  and  merits 
cannot  be  had,  unless  authorized  by  statute.  The  writ  to 
Drinker  is  a  common  law  certiorari  The  justice's  decisions 
are  therefore  final  in  all  questions  of  feict,  so  far  as  this  court  is 
concerned.    (2  ChU.  Gen.  Pr.  376.    19  Wend.  342.)    III.  The 
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return  shows  that  the  justice  obtained  jurisdiction  of  the  subject 
matter,  and  of  the  person. 

As  to  the  subject  matter.  1.  The  seal  of  the  consulate  affixed 
to  the  application  proved  it  to  be  the  official  act  of  the  consuL 
No  other  attestation  was  necessary.  2.  The  4th  ataendment 
of  the  constitution  of  the  United  States,  relates  only  to  search 
and  criminal  warrants,  and  is  not  applicable  to  a  case  like  this. 
3.  The  presence  and  direction  of  the  consul  will  be  presumed. 
(21  Wend.  178.)  4.  If  the  court  can  infer  that  the  consul  was 
not  present,  and  that  the  application  was  signed  by  his  deputy 
or  clerk  without  his  direction  and  personal  presence,  it  was  a 
mere  ministerial  act  of  the  most  ordinary  character,  and  could 
be  performed  by  deputy.  (9  Cokeys  Rep.  47,  49.  10  Paige^ 
232,33.  8eweWsLawofSheriffs,^,4tl.  21  Wend.VrS.)  5. 
It  is  evident  that  the  desertion  took  place  in  a  port  of  the  United 
States.  The  application  was  made  at  New- York,  on  the  6th  of 
August,  and  alleges  the  desertion  on  the  3d  of  the  same  month. 
The  desertion  in  that  time  could  not  have  been  in  any  port  out 
of  the  United  States. 

As  to  the  person  of  Bruni.  1.  The  justice  obtained  juris- 
diction of  the  person  of  Bruni.  He  was  brought  up  on  the 
warrant.  Being  before  the  justice,  he  submitted  to  an  exami- 
nation, and  that  gave  the  justice  jurisdiction  to  deteimine  the 
principal  question.  (7  Cowen,  271,  2.)  2.  Though  Bruni  was 
a  domestic  on  board  the  steamship,  he  was  a  '^  part  of  the  crew" 
within  the  meaning  of  the  act  of  congress.  The  term  seaman^ 
in  the  act,  is  generic,  intended  to  include  all  who  enter  into 
the  maritime  contract.  The  language  "part  of  the  crew"  is 
intended  to  denote  the  persons  who  have  deserted,  and  not  the 
sailors  who  may  desert.  3.  The  treaty  does  not  intend  an 
inquiry  before  the  magistrate  into  the  particular  character  of 
the  service  contracted  for,  on  board.  In  respect  to  this,  he  is 
imder  the  control  of  the  master.  Although  he  may  have 
shipped  as  a  domestic,  he  may  have  been  obliged  to  toil  at  the 
topes.  4.  The  exhibition  of  the  roll  forms  the  right  of  the  ma- 
gistrate to  demand  if  the  person  be  one  of  the  ship's  crew,  regi»- 
f^red  as  such,    If  an  inqoiry  is  to  be  bad  bqrmid  this,  the 
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exhibition  of  the  roll  is  an  idle  ceremony.  5.  The  object  de- 
clared by  the  6th  article  of  the  treaty  is  to  "  render  every  neces- 
sary assistance."  The  voyage  may  be  retarded  by  the  desertion 
of  one  person  or  another.  All  are  equally  bound  to  perform 
their  contract.  The  sovereignty  of  France  is  to  be  maintained 
in  her  vessels,  and  over  their  crews,  whilst  in  our  ports. 

lY.  Justice  Drinker  could  issue  the  warrant  either  to  the 
marshal  of  the  United  States  or  to  any  constable  or  officer  of 
this  state.  The  section  of  the  judiciary  act  conferring  power  on 
state  magistrates  provides  that  it  may  be  exercised  "  agreeably 
to  the  mode  of  process  against  offenders  in  such  state."  This 
was  done  in  this  case.    {Conklivis  Tr,  406.) 

T.  The  final  order  or  warrant  of  commitment  shows  suffi- 
cient on  its  face.  It  refers  to  the  statute  imder  which  the  justice 
acted,  and  adds  that  the  facts  stated  in  the  warrant  are  true. 
This  is  sufficient. 

YI.  The  commitment  to  the  city  prison  was  proper.  The 
state  has  conceded  the  use  of  the  prison  for  the  confijiement  of 
any  person  duly  committed  thereto  for  any  offence  against  the 
United  States.  The  act  of  desertion  may  be  deemed  an  offence 
against  the  United  States ;  inasmuch  as  it  tends  to  impair  the 
effect  of  its  treaty  stipulations.  {See  act  of  April  15,  1814  ; 
Laws  of  New-  York  relating  to  the  city  of  New-  York^  21.) 

HuRLBtjT,  J.  delivered  the  opinion  of  the  court  This  mat- 
ter comes  before  us  upon  two  writs  of  certiorari,  the  one  bring- 
ing up  the  proceedings  of  Justice  Drinker  for  review.;  the  other 
the  proceedings  before  Judge  Edwards.  The  important  ques- 
tion, and  perhaps  the  only  one  we  are  called  upon  to  decide,  is 
whether  Justice  Drinker  had  any  jurisdiction  of  the  subject 
matter,  or  of  the  person  of  Broni.  In  the  first  place,  does  the 
statute  of  the  United  States  of  March  2,  1829,  under  which 
Justice  Drinker  assumed  to  act,  apply  equally  to  of&cers  of  this 
state  and  of  the  United  States,  or  to  those  of  the  United  States 
solely?  In  our  judgment  the  act  cannot  be  held  to  devolve 
any  power  upon  the  officers  of  the  states,  unless  they  are  in  ex- 
press terms  included  in  its  provisions.    The  expression  of  the 
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Statute,  <^  any  court,  judge,  justice  or  other  magistrate  having 
competent  power  to  issue  a  warrant,*'  can  be  fully  answered 
only  by  the  courts  and  officers  of  the  United  States.  Indeed, 
the  United  States,  in  passing  a  statute  devolving  upon  any  offi- 
cers particular  powers  and  duties,  must,  in  the  absence  of  any 
expressions  to  the  contrary,  be  considered  as  referrhig  to  their 
own  officers  alone. 

We  are  unanimously  of  opinion  it  was  never  intended  by 
congress,  in  the  present  statute,  to  confer  power  upon  any  but 
courts  and  officers  of  the  United  States ;  and  that  no  court, 
judge,  justice,  or  other  magistrate  of  this  state  can  assume  to 
execute  its  requirementd.(a)  The  statute  says  ^'  it  shall  be  the 
duty  of  any  caurt,^^  Sec.  It  is  mandatory  on  the  officer  or 
court,  and  if  they  neglect  or  refuse  to  perform  the  duty,  it  is  to 
be  supposed  they  can  be  made  amenable  for  such  neglect  or 
refusal :  and  yet  no  power  exists  in  the  general  government  to 
arraign  a  state  officer  in  a  matter  like  this.  When  congress 
designs  to  delegate  duties  and  powers  to  officers  of  the  United 
States,  the  expression  here  used  is  proper  :  when  it  intends  to 
include  state  officers  the  language  is,  ^'  It  shall  and  may  be 
lawful,"  &c.  Thus  in  the  naturalization  act  it  says  ^^  it  shall 
and  may  be  lawful"  for  any  court  of  record  to  entertain  the 
proceedings,  &c. 

We  hold  therefore  that  this  act  of  congress  confers  power 
only  upon  courts  and  officers  of  the  United  States :  and  as  in 
every  part  of  the  country  where  a  case  of  this  kind  can  arise 
there  are  United  States  officers,  neither  public  policy  nor  the 
meaning  of  the  statute  require  that  the  power  should  be  exfer^ 
cised  by  the  officers  and  courts  of  this  state. 

But  if  the  court  had  any  doubt  on  this  subject,  which  it  has 

(a)  In  the  case  of  7^  British  Prisoners,  (1  Wood.  4*  Minors  Rep.  66,)  in  the 
eiicuit  court  of  the  United  States  for  the  first  circuit,  it  was  decided  tba^  under  the 
treaty  with  Greal  Britain^  of  August,  1842,  prisoners  charged  with  piracy,  commit- 
tod  contrary  to  acts  of  parliament,  and  on  board  a  British  vessel,  may  be  arrested 
here,  and  examined ;  and  if  believed  to  be  guilty,  they  may  be  ordered  uito  custody 
with  a  view  to  a  future  surrender.  And  that  this  may  be  done  by  a  state  imigistrate; 
though  he  is  not  oaapeUable  to  do  it,  by  the  United  Stales. 
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not,  there  is  another  ground  fatal  to  the  proceedings  below. 
Admitting  that  Justice  Drinker  was  an  officer  such  as  was  in- 
tended by  the  act  of  congress,  we  find  on  looking  at  the  records 
returned,  it  is  no  where  alleged  that  Bruni  deserted  from  the 
French  steamship  while  in  a  port  of  the  United  States,  With- 
out this  appearing,  Justice  Drinker  obtained  no  jurisdiction, 
even  if  he  had  a  right  to  act  in  any  case,  under  the  statute. 
This  defect  itself,  apart  from  any  other  considerations,  nullifies 
all  the  proceedings  of  Justice  Drinker.  For  these  reasons, 
without  considering  the  many  other  questions  which  were  so 
ably  discussed  by  counsel,  it  appears  to  us  that  the  proceedings 
of  Justice  Drinker  ought  to  be  set  aside.  And  in  the  case  of 
the  certiorari  to  Judge  Edwards,  the  order  of  that  officer  must 
be  reversed  and  Paul  Bruni  be  discharged. 

Ordered  accordingly. 


New- York  Special  Term,  October,  1847. 
Edmofidsy  Justice. 

Connah  vs.  Sedgwick  and  others. 

Under  the  proyisions  of  the  statute,  unless  an  ossignment  made  by  a  debtor  for  the 
benefit  of  his  creditors,  is  accompanied  by  an  immediate  delivery  of  the  assigned 
property,  and  is  followed  by  an  actual  and  continued  change  of  poasession,  courts 
are  bound  to  presume  it  fraudulent  and  void  as  against  crediton,  and  to  regard  it 
as  conclusively  so ;  unless  they  are  satisfied  that  it  was  made  in  good  faith  and 
without  any  intent'to  defraud. 

What  amounts  to  a  delivery,  and  an  actual  and  continued  change  of  possession. 

Continuing  to  carry  on  the  business  of  the  assignor,  in  the  same  way  in  which  it 
was  conducted  prior  to  the  assignment,  retailing  the  goods,  replenishing  the  stock 
firam  the  proceeds  of  the  sales,  and  keeping  no  account  of  the  sales  of  the  assigned 
property,  amounts  to  a  breach  of  trust,  which  will  authorize  the  appointment  of  a 
receiver. 

Theiniohrencyof  theasrignce  is  also  a  good  cause  for  tha  appointment  of  aveoaifw 
oftheaMgned  property. 
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Tile  eeleetion  of  an  iiuolTent  penon  at  aingiiee  is  a  fraud  upon  the  nghta  of  end* 
iton,  and  evidences  an  intention  on  the  part  of  the  assignor  to  delay  and  hinder 
theiDi  in  the  collection  of  their  debts. 

In  EauiTY.  The  bill  in  this  cause  was  a  creditor's  bill,  filed 
against  R.  Sedgwick,  jun.,  the  judgment  debtor,  and  R.  Sedg- 
wick his  assignee.  The  judgment  debtor  is  a  son  of  the  defen- 
dant R.  Sedgwick;  and  after  his  failure  he  executed  an 
assignment  of  all  his  property  to  his  father,  in  which  he  gave 
the  latter  a  preference  for  a  large  amount,  in  the  payment  of 
the  debts  owing  by  him.  The  bill  charges  that  the  assignment 
was  fraudulent ;  that  the  assignee  is  insolvent,  and  that  there 
has  been  no  change  of  possession  as  to  the  property  assigned. 
And  it  prays  for  an  injunction  and  receiver,  and  that  the  as- 
signment may  be  set  aside. 

A.  F.  Smith,  for  the  complainant,  moved  for  the  appointment 
of  a  receiver  of  the  assigned  property.  He  insisted  that  fraud 
was  sufficiently  charged  in  the  bill  to  render  the  appointment 
of  a  receiver  proper.  1.  The  assignee  is  notoriously  insolvent 
This  has  been  held  to  be  prima  facie  evidence  of  fraud.  {Reed 
V.  Emory,  8  Paige,  417.)  2.  The  assignor  has  remained  in 
possession  of  the  property,  carrying  on  the  business,  selling  the 
goods,  and  receiving  the  money  therefor,  in  the  same  way  as 
before  the  assignment.  Hart  v.  Crane,  (7  Paige,  37,)  decides 
that  a  provision  directing  the  business  to  be  carried  on,  renders 
tlie  assignment  fraudulent.  And  the  principle  is  the  same 
whether  the  business  be  continued  by  the  assignee,  or  by  the 
assignor  himself.  Justice  to  other  creditors  requires  that  after 
an  assignment  has  been  made  for  their  benefit,  the  business 
shall  be  wound  up,  and  the  property  disposed  of. 

R.  H.  Waller,  for  the  defendant.  The  answer  states  that 
the  assigned  property  was  not  left  in  the  possession  of  the  as- 
signor. Although  he  was  in  the  store  constantly,  it  was  in  the 
capacity  of  a  clerk,  only.  But  had  the  property  been  left  in 
the  assignor's  possession  this  would  not  have  been  conclusive 
evidence  of  fraud.    It  would  only  have  been  presumptive  evi- 
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denee.  (2  R.  S.  Zd  ed.  196,  i&.  Id.  198,  i  4  Sioddard  ▼. 
Butler,  20  Wend.  607.  ^mt^A  v.  Acker,  23  /d.  663.)  Fraud, 
in  such  cases,  depends  upon  the  intent.  (1  Hill,  438, 467, 473. 
25  Wend.  511.  4  Hill,  271.)  And  the  question  of  intent  is 
not  to  be  determined  by  the  court,  but  must  be  submitted  to  the 
jury.  {Butler  v.  Van  Wyck,  1  Hill,  438.  Prentiss  v.  Slacks 
Id.  467.  Fuller  v.  Acker,  Id.  473.  Cole  v.  White,  25  Wend. 
511.  Hanford  v.  ilr^cAer,  4  J5B«,  271.)  The  facts  charged 
in  the  bill  are  stated  upon  belief,  only  ;  and  are  therefore  insuf- 
ficient to  authorize  an  injunction ;  much  less  the  appointment 
of  a  receiver. 

Edmonds,  J.  There  can  be  no  occasion  to  consider  the  ob- 
jections made,  that  the  statements  of  the  bill  are  on  information 
only,  and  that  the  affidavits  annexed  are  defective  in  point  of 
form ;  because  the  answer  itself  states  three  facts  which  are  of 
themselves  sufficient  to  warrant  the  granting  the  motion  for  a 
receiver. 

1.  The  change  of  possession.  Under  the  provisions  of  the 
statute,  unless  the  assignment  was  accompanied  by  an  imme- 
diate delivery  of  the  assigned  property,  and  is  followed  by  an 
actual  and  continued  change  of  possession,  I  am  bound  to  pre- 
sume it  fraudulent  and  void  as  against  creditors,  and  to  regard 
it  as  conclusively  so  ;  unless  I  am  satisfied  that  it  was  made 
in  good  faith  and  without  any  intent  to  defraud. 

If  then,  in  any  aspect,  I  am  bound  to  look  upon  it  as  void, 
nothing  can  be  more  right  or  consonant  to  the  well  established 
practice  of  tliis  court,  than,  on  such  a  bill  as  this  is,  to  direct 
the  appointment  of  a  receiver  to  take  charge  of  the  property,  to 
abide  the  result  of  the  inquiry  whether  it  was  actually  frau* 
dulent. 

The  question  then  is,  was  there,  in  point  of  fact,  an  immedi- 
ate delivery  and  an  actual  and  continued  change  of  possession? 
Aside  from  the  general  averments  in  the  answer,  which  are  of 
no  avail  here,  because  they  are  rather  allegations  of  conclusions 
of  law  than  a  statement  of  matters  of  fact,  the  only  facts  sei 
up  in  the  answer  to  show  a  delivery  and  change  of  possesma 
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are  tbese,  that  the  junior  was  erased  from  the  sign,  and  the 
son  was  made  subordinate  to  the  female  clerk.  The  assignee 
did  not  himself  go  into  and  continue  in  the  actual  possession. 
He  did  not  himself  attend  the  store  and  superintend  its  opera* 
tions.  He  was  as  usual  attending  to  his  own  affairs  in  another 
part  of  the  town,  and  for  a  period  of  about  three  months  after 
the  execution  of  the  assignment,  the  business  was  carried  on  at 
the  store  in  the  same  manner  as  it  had  been  before.  Goods 
were  bought  and  sold  and  money  received  and  expended  by 
the  assignor  and  the  female  clerk ;  and  for  a  part  of  the  time 
by  the  assignor  alone,  in  the  absence  of  the  female.  During 
this  time,  the  property  may  be  said  to  have  been  constructively 
in  the  possession  of  the  assignee,  but  it  was  actually  in  the  pos- 
session of  the  female  clerk  and  the  assignor ;  and  part  of  the 
time  it  was  actually  in  the  possession  of  the  assignor  alone. 
These  are  the  plain  facts  of  the  case,  and  unless  I  strike  the 
word  actual  out  of  the  statute,  or  give  it  a  meaning  different 
from  that  which  it  has  always  borne  in  law,  as  well  as  in  com- 
mon parlance,  I  am  bound  to  presume  tke  assignment  to  be 
fraudulent  and  void. 

2.  The  next  matter  of  fact  stated  by  the  answer,  is  the  con- 
tinuance of  the  business  without  interruption  since  the  assign- 
ment. The  admission  in  the  answer  is  that  R.  Sedgwick,  jun., 
ever  since  the  making  the  assignment,  with  the  exception  of  a 
few  days,  has  been  and  still  is  in  daily  attendance  at  the  store 
as  clerk  and  not  as  owner — ^that  the  store  has  been  opened  as 
usual,  and  small  parcels  of  the  assigned  stock  have  been  from 
day  to  day,  by  the  female  agent  and  R.  S.  jun.  as  such  clerk, 
retailed  out  in  the  usual  course  of  business,  and  in  the  same 
manner  as  if  no  assignment  had  been  made ;  that  of  the  proceeds 
of  such  business,  about  $414  have  been  paid  by  his  agent  (the 
female  clerk)  to  the  assignee,  and  $350  thereof  has  been  applied 
to  replenishing  the  stock ;  but  what  articles  have  been  so  pur- 
chased the  assignee  does  not  know,  nor  does  he  know  or  believe 
that  any  account  has  been  kept,  nor  does  he  know  what  part 
of  the  assigned  property  has  been  sold.  The  object  of  the  as- 
signment is  to  pay  the  debts  of  the  assignor,  first  some  preferred 
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debts,  among  whom  is  the  assignee,  and  then  his  individual, 
and  afterwards  his  partnership  debts.  The  case  of  Hart  v. 
Cranej  (7  Paige,  37,)  is  precisely  in  point.  It  is  on  all  fours 
with  this  case,  in  this  respect ;  and  on  that  authority  I  am 
bound  to  regard  this  dealing  with  the  property  as  a  breach  of 
the  trust,  and  therefore,  enough  in  this  case,  as  it  was  in  that, 
to  warrant  the  appointment  of  a  receiver  of  the  assigned 
property. 

3.  The  insolvency  of  the  assignee.  In  his  answer  he  admits 
that  he  has  been  for  a  long  time  in  embarrassed  circumstances; 
that  he  cannot  form  any  opinion  whether  he  is  now  able  to  pay 
his  debts,  and  does  not  know  whether  he  is  insolvent  or  not ; 
but  he  admits  that  there  are  judgments  to  a  large  amount  out- 
standing against  him,  and  that  one  execution  at  least  had  been 
issued  against  him,  and  that  all  his  household  furniture  is  cov- 
ered by  a  chattel  mortgage.  Here  again,  a  decision  in  chan- 
cery. Reed  v.  Emery,  (8  Paige,  417,)  is  decisive  of  this  case. 
The  chancellor  there  held  that  an  assignment  to  one  who  was 
known  to  be  insolvent,  was  at  least  prima  facie  evidence  of  an 
intent  to  defraud  creditors  ;  that  it  was  the  duty  of  the  assignor, 
as  an  honest  man,  to  select  one  whose  circumstances  were  such 
as  to  afford  a  reasonable  assurance  to  the  creditors  that  the  fund 
would  be  safe  in  his  hands  ;  and  that  if  the  debtor,  in  such  case, 
selects  one  who  is  known  to  be  insolvent,  it  is  a  fraud  upon  the 
rights  of  creditors,  and  evidences  an  intention  to  place  his  prop- 
erty beyond  their  reach,  or,  in  the  language  of  the  statute,  to 
delay  or  hinder  them  in  the  collection  of  their  debts.  There- 
fore he  not  only  refused  to  dissolve  the  injunction,  but  directed 
the  appointment  of  a  receiver  of  the  assigned  property,  or  the 
proceeds  thereof. 

The  same  course  must  be  taken  in  this  case. 
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Same  Term.    Before  the  same  Justice. 
Clark  vs.  Brown. 

It  ia  not  a  matter  of  course  to  allow  a  party  to  turn  a  case  into  a  bill  of  eSceptiona. 
On  a  case,  the  decision  of  the  supreme  court  is  final ;  but  on  a  bill  of  exceptions,  the 

parties  can  carry  the  cause  to  the  Court  of  Appeals.   Whether  they  shall  be  allowed 

to  do  so  must  depend  upon  the  gravity  of  the  case,  and  the  nature  of  the  questions 

involved. 
A  vritness  will  not  be  allowed  to  disqualify  himself,  and  thus  deprive  a  party  of  the 

benefit  of  his  testimony,  by  his  own  declarations  showing  a  bad  feeling  against  the 

opposite  party. 

This  was  an  action  on  the  case  for  obstructing  a  private 
right  of  way,  by  erecting  a  gate  at  the  end  of  a  lane  running 
along  by  the  side  of,  and  adjoining,  the  plaintiff's  land.  The 
cause  had  been  tried  previously  before  two  juries,  and  on  each  oc- 
casion a  verdict  was  rendered  for  the  defendant.  These  verdicts 
were  set  aside  by  the  supreme  court,  and  the  cause  sent  back 
for  a  third  trial.  In  each  instance,  the  court  decided  that  the 
plaintiff  made  out  a  clear  right  of  way.  On  the  third  trial,  a 
verdict  was  rendered  for  the  plaintiff.  Upon  this  trial,  the  de- 
fendant, for  the  purpose  of  showing  the  eicistence  of  a  particular 
estate  during  his  minority,  offered  in  evidence  a  copy  of  the 
probate  of  a  will,  after  having  shown  the  loss  of  the  original. 
And  to  show  that  there  was  no  acquiescence  in  the  plaintiff's 
claim,  on  the  part  of  the  defendant,  his  counsel  offered  to  prove 
that  on  one  or  two  occasions  the  defendant  denied  the  plaintiff's 
right  of  way.  The  defendant  also  offered  to  prove  that  one  of 
the  plaintiff's  witnesses,  Mrs.  Strang,  entertained  bad  feelings 
towards  him.  All  this  evidence  being  disallowed  by  the  circuit 
judge,  exceptions  were  taken  to  his  decisions.  A  case  was  then 
made,  which  it  was  agreed  might  be  turned  into  a  bill  of  excep- 
tions. It  was  however  argued  before  the  supreme  court  as  a 
case.  That  court  directed  the  verdict  to  be  amended,  so  that 
it  should  be  in  favor  of  the  plaintiff  upon  the  first  count,  and  for 
the  defendant  upon  the  other  two. 
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J.  W,  Tompkins^  for  the  defendant,  now  moved  to  turn  the 
case,  which  had  been  argued,  into  a  bill  of  exceptions  ;  in  order 
that  the  points  of  law  therein  involved  might  be  brought  before 
the  Court  of  Appeals.  He  also  moved  for  a  re-taxation  of  the 
costs ;  upon  an  affidavit  showing  that  the  defendant's  counsel, 
who  resides  at  White  Plains,  did  not  reach  the  city  of  New- 
York,  where  the  taxation  was  had,  until  about  half  an  hour 
after  the  bill  had  been  taxed  ;  and  that  although  he  requested 
that  a  re-taxation  might  be  had,  and  offered  to  pay  the  costs 
thereof,  the  plaintiff's  counsel  refused  to  consent  thereto. 

a 

E.  Sandford,  for  the  plaintiff.  The  defendant  had  his  choice 
either  to  make  a  case  or  a  bill  of  exceptions.  By  choosing  to 
do  the  former  he  has  made  his  election,  and  he  is  bound  by  it ; 
especially  after  having  gone  so  far  as  to  bring  the  case  to  argu- 
ment, and  getting  the  decision  of  the  court  thereon.  It  is  too 
late  to  make  this  application  now.  {McFarlane  v.  Ulster  Co. 
Bank,  5  HiU,  432.  1  John.  Cos.  492,  n.  1  How.  Pr.  Rep.  8, 
42.)  And  it  is  not  a  matter  of  course  for  the  court  to  grant  such 
an  application,  even  if  made  in  season. 

Edmonds,  J.  It  is  not  a  matter  of  course  to  allow  a  party 
to  turn  a  case  into  a  bill  of  exceptions.  On  a  case,  the  decis- 
ion of  the  supreme  court  is  final,  but  on  a  biU  of  exceptions,  the 
parties  can  go  to  the  court  of  dernier  resort.  And  whether  they 
shall  be  allowed  to  do  so,  must  depend  upon  the  gravity  of  the 
case,  and  the  nature  of  the  questions  involved. 

The  question  involved  in  this  case,  is  whether  the  plaintiff 
has  a  right  to  use  a  lane  without  a  gate,  his  right  to  use  it  with 
a  gate  being  undisputed.  This  is  scarcely  of  importance 
enough  to  go  to  the  Court  of  Appeals  with ;  especially  after  the 
case  has  been  three  times  tried  at  the  circuit,  and  three  times 
argued  before  the  supreme  court. 

Nor  can  I  conceive  that  there  are  questions  of  law  in  the  case, 
of  sufficient  importance  to  justify  or  warrant  a  review.  The 
first  question  of  evidence  does  not  involve  any  matter  of  princi^ 
pie,  but  merely  what  was  meant  by  the  language  in  which  the 
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I  Mallett  V.  The  Wejboosett  Bonk. 


defendant  clothed  his  offer  of  proof.  The  second  question,  as 
to  the  offer  to  prove  that  the  defendant  had  denied  the  right  of 
way,  is  of  no  moment ;  for  the  right  of  way  was  not  sought  to 
be  founded  on  an  acquiescence,  but  upon  an  adverse  possession. 
And  the  third  question  of  evidence,  viz.  the  offer  to  prove  that 
the  witness,  Mrs.  Strang,  had  said  that  she  had  bad  feeling  to* 
wards  one  of  the  parties,  is  not  worthy  of  review,  because  the 
exclusion  of  the  evidence  was  clearly  right-on  the  familiar 
principle  that  a  witness  shall  not  be  allowed  thus  to  disquaUfy 
himself,  and  deprive  a  party  of  the  benefit  of  his  evidence. 

The  motion  for  leave  to  turn  the  case  into  a  bill  of  excep- 
tions must,  therefore,  be  denied.  There  must,  however,  be  a 
re-taxation  of  costs,  not  as  a  matter  of  right,  but  from  the  sug* 
gestion  that  there  were  errors  in  the  former  taxation.  On 
such  re-taxation,  the  plaintiff  may  include  any  items  not  in  his 
former  bill,  which  are  properly  taxable,  and  also  his  costs  of 
opposing  this  motion. 


Same  Term.    Before  the  same  Justice. 

Mallett  vs.  The  Weybossett  Bank  and  Dextbb,  ad- 
ministrator, &c. 

The  Same  vs.  The  Bank  of  North  America  and  Dexter, 
administrator,  &c. 

If,  from  the  matter  of  a  bUI  itaelf,  it  appears  that  the  plaintiff  has  an  adeqaate  lemedj 
at  law,  an  injaoctioD  cannot  be  sustained  on  such  bill. 

The  rule  that  where  there  are  several  defendants  who  are  implicated  in  the  same 
transaction  the  answers  of  all  must  be  perfiicted,  before  either  of  them  can  move  to 
dissolve  an  injunction,  is  not  inflexible;  but  has  its  limitatbns  and  qualiflcatiom. 
One  important  one  is  that  the  plaintiff  must  have  taken  the  requisite  steps  to  com- 
pel an  answer  from  all  the  defendants. 

80  where  the  defendants  on  whom  the  real  gravamen  rests  have  fully  answersd, 

they  may  apply  to  have  the  injunction  diesolved,  as  to  them,  although  a  co^fen- 

dant  has  not  put  in  his  answer;  especially  if  he  is  a  noiHeadent  and  eaiinoC  be 

compdliedtot 

Vol.  I. 
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Another  qualification  of  the  rale  ii,  that  it  is  aj^caUe  only  to  an  injnnetien  prop- 
erly granted. 

In  Equity.  The  above  named  banks  commenced  their 
suits  at  law  to  recover  of  Mallett,  as  maker,  the  amount  of  two 
promissory  notes,  endorsed  by  one  Fenner,  on  whose  estate 
Dexter  had  taken  out  letters  of  administration.  Mallett  filed 
his  bills  in  these  suits  against  the  banks  and  Dexter,  alleging 
that  he  had  an  offset  of  a  claim  against  Fenner;  that  the  notes 
did  not  belong  to  the  bank,  but  in  fact  to  Fenner's  estate ;  and 
that  they  were  prosecuting  them  as  his  trustee.  Dexter  did  not 
appear  or  answer;  being  a  resident  of  Rhode-Island.  The 
banks  put  in  their  answers,  in  which  they  aver  they  discounted 
the  notes  before  maturity,  and  that  the  same  now  belong  to 
them.    On  the  coming  in  and  perfecting  these  answers, 

W.  X  Hoppin,  for  the  Weybossett  Bank,  and  J5.  D.  SOli- 
manj  for  the  Bank  of  North  America,  moved  to  dissolve  the  in- 
junctions which  had  been  allowed  staying  the  suits  at  law. 
They  insisted  1.  That  conceding  the  plaintiff's  bills  to  be  true, 
he  has  an  adequate  remedy  at  law.  (2  Stort/*s  Eq.  Jar,  k  864. 
Mitchell  v.  Oakley,  7  Paige,  68.  2  R.  S.  354,  §  32,  sub,  10.) 
2.  That  the  banks,  in  answering  that  they  are  \>ona  fide  holders 
of  the  notes,  have  denied  all  the  equities  of  the  bills.  3.  That 
the  bill  is  entirely  on  information  and  belief.    (7  Paige,  260.) 

T.  W.  Thicker,  contra.  The  defendant  Dexter  being  impli- 
cated in  the  charges  of  the  bill,  the  motion  cannot  be  made 
until  his  answer  is  perfected.  (1  Barb,  Ch.  Pr.  639.  Noble 
V.  Wilson,  1  Paige,  164.  Van  Wort  v.  Williams,  1  Clarke^ 
377.    1  Bland,  190.) 

Silliman,  in  reply.  If  the  remedy  at  law  is  adequate,  it  is 
immaterial  whether  Dexter  answers  or  not.  And  if  it  is  mate- 
rial, the  rule  is  not  inflexible,  and  is  never  applicable  unless  the 
plaintiff  shows  he  has  used  due  diligence  to  obtain  an  answer 
fe>m  the  defendant ;  nor  when  the  defendant  is  a  nan-resident 
and  no  answer  can  be  compelled  from  him,  by  either  puty* 
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{Depeyster  v.  OraveSy  2  John.  Ch.  Rep.  148.    1  Smithes  Ch. 
Pr.  615.) 

Edmonds,  J.  If,  on  the  matters  of  the  bills  alone,  it  appears 
that  the  plaintiff  has  an  adequate  remedy  at  law,  it  is  immate- 
rial who  declines  to  answer ;  no  injunction  can  be  sustained, 
and  the  true  test  is  whether,  conceding  all  that  the  bill  alleges, 
to  be  true,  he  can  still  have  his  remedy  at  law.  {J^tchell  v. 
Oakley^  7  Paige,  68.)  The  plaintiff's  bills  allege  that  the 
banks  are  not  the  holders  of  the  notes ;  that  they  are  prosecut- 
ing them  for  the  benefit  of  Fenner's  estate,  in  fraud  of  the 
plaintiff's  right  to  his  set-off,  and  that  they  are  in  fact  trustees 
for  Dexter,  as  Fenner's  administrator.  If  this  is  true,  then  the 
plaintiff's  set-off  agsdnst  Fenner  is  perfectly  available  to  him  in 
the  suits  at  law  under  our  statute.  (2  R.  S.  354,  §  32,  sub.  10."^ 
But  this  is  denied  by  the  banks ;  and  thus  the  whole  equity  of 
the  bills,  as  to  them,  is  disposed  of:  for  if  they  received  the 
notes  before  maturity,  for  a  valuable  consideration  paid  at  the 
time,  as  they  allege,  then  the  plaintiff  has  no  equity  against 
them.  Thus  there  are  two  substantial  reasons  why  the  in- 
junctions should  be  dissolved. 

The  objection  that  Dexter  has  not  answered,  is  not  available 
against  this  motion.  It  is  undoubtedly  the  general  rule  that 
all  the  defendants  implicated  in  the  transaction  must  answer 
before  either  of  them  can  move  to  dissolve  the  injunction.  But 
the  rule  is  not  inflexible :  it  has  its  limitations  and  qualifica- 
tions. One  important  one  is  that  the  plaintiff  must  have  taken 
the  requisite  steps  to  expedite  his  cause.  There  is  no  evidence 
here  that  any  thing  has  been  done  to  compel  Dexter's  answer. 
The  bills  were  filed  in  June  last ;  and  by  this  time  they  might 
have  been  taken  as  confessed  against  him,  though  he  is  a  non- 
resident. {Depeystery,  Graves,  2  John.  Ch.  Rep.  148.)  There 
is  another  qualification  to  the  rule,  which  is  mentioned  by 
Chancellor  Kent  in  the  case  just  cited.  The  defendants  on 
whom  the  real  gravamen  rests,  have  fully  answered ;  and  in 
such  a  case  the  injunction  will  be  dissolved  as  to  them.  The 
gravamen  as  to  them  in  this  cape  is,  whether  they  are  bona 
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fide  holders,  or  are  suing  as  trustees  of  Dexter.  That  part  of 
the  bill  they  have  fully  answered.  Another  qualification  of  the 
rule  is  that  it  is  applicable  only  to  an  injunction  properly  grant* 
ed.  So  far  as  these  bills  are  for  relief,  I  have  already  stated 
the  injunctions  were  not  properly  granted ;  because  on  the  mat- 
ter of  the  bills  alone  the  plaintiff  had  an  adequate  remedy  at 
law.  So  far  as  they  were  bills  for  discovery,  to  aid  the  defence 
in  the  suits  at  law,  the  injunctions  might  have  been  proper  un- 
til the  discovery  was  made.  The  discovery  having  been  made, 
60  far  as  they  are  concerned,  and  their  answers  having  been 
submitted  to,  the  injunctions  become  improper  in  that  aspect,  and 
the  rule  ceases  to  apply  to  them. 

There  is  still  another  view.  The  rule,  if  allowed  to  the  ex- 
tent claimed  for  the  plaintiff,  might  be  made  to  operate  very 
injuriously.  If  the  endorser  had  a  good  defence  to  a  suit 
against  himself  on  the  notes — ^for  instance,  if  the  notes  had 
never  been  protested — he  could,  by  keeping  out  of  the  jurisdic- 
tion of  the  court  and  refusing  to  answer,  forever  stay  the  holder 
in  his  proceedings  against  the  maker.  I  doubt  very  much  the 
propriety  of  carrying  the  rule  to  that  extent.  But  it  is  not 
necessary  to  say  what  would  be  the  precise  efiect  of  this  state 
of  things.  The  other  grounds  I  have  stated  are  sufficient  to 
warrant  the  dissolution  of  the  injunctions. 


Same  Term.    Before  the  same  Justice, 
Raney  and  others  vs.  Weed  and  others. 

After  the  testimony  of  a  witness  has  been  taken,  upon  a  commissbn,  and  the  com- 
mission  returned,  the  party  cannot  have  a  new  commission,  to  re-examine  the 
witness,  merely  on  the  ezp^tation  that  he  may  now  swear  more  definitely  than 
before ;  in  the  absence  of  any  suggestion  that  the  witness  has  made  a  mistake,  or' 
that  new  evidence  has  been  discovered. 

More  especiaUy  will  such  an  application  be  reftised  where  the  only  other  witnen  who 
was  eogniant  of  the  facts  to  which  the  witness  is  sought  to  be  re^fjxamiaed  is  dead. 
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This  was  a  motion  by  the  defendants  for  leave  to  issue  a  new 
commission  to  re-examine  one  of  the  same  witnesses  who  was 
examined  under  a  former  commission.  One  of  the  witnesses 
had  died  since  the  former  commission  was  returned.  The  par- 
ty moving  asked  a  new  commission  upon  the  ground  that  from 
recent  occurrences,  the  surviving  witness  would  now  be  able  to 
testify  more  definitely  than  before. 

T.  H.  Rodman^  for  the  plamtiff. 

H,  A,  Weed,  for  the  defendants. 

Edmonds,  J.  With  full  knowledge  on  the  part  of  the  defen- 
dants, as  to  what  the  witness  Bates  could  testify  to,  they  issued 
their  commission,  framed  their  interrogatories,  and  obtained  the 
witness'  answer ;  and  now  without  any  suggestions  that  their 
witness  has  made  any  mistake,  or  that  any  new  evidence  had 
been  discovered,  but  merely  on  the  expectation  that  he  may 
now  swear  somewhat  stronger  on  a  point  upon  which  he  has 
been  already  examined,  the  motion  is  to  have  the  witness  re- 
examined. That  ought  not  to  be  allowed.  The  practice 
would  be  fraught  with  too  much  danger ;  especially  where  the 
only  other  witness  who  was  cognizant  of  the  fact  to  which  the 
witness  is  sought  to  be  re-examined  has  since  died.  The  ad- 
vantage would  be  all  on  one  side ;  and  granting  the  order  would 
give  the  witness,  if  he  wished,  an  opportunity  of  yielding  to 
passion  or  prejudice  in  restating  his  testimony,  with  entire  safety 
to  himself. 

Motion  denied  with  costs. 
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Same  Term.    Before  the  same  Justice. 

Miller  vs.  Wilson  and  others. 

Fonn  of  Older  of  lefeienoe  to  MtUe  issaee  of  fact  under  the  59th  rule  in  eqoi^,  pi*- 
pantoiy  to  taking  testimony. 

In  Equity.  This  was  an  application  on  the  part  of  the 
plaintiff,  for  an  order  of  reference  to  settle  the  form  of  the  issues, 
under  the  59th  rule,  for  the  taking  of  testimony. 

C  A.  Rapcdlo,  for  the  plaintiff. 

Edmonds,  J.  settled  the  following  order ;  and  announced  it 
as  the  proper  form  of  the  order  to  be  entered  in  such  cases : 

At  a  Special  Term,  &c. 

Present, ,  one  of  the  Justices. 

A.  B.  vs.  C  D,  and  E.  F. — On  reading  and  filing  the  affi- 
davit of ,  solicitor  for  the  above  named  plaintiff  (or  de- 
fendant,) showing  that  this  cause  is  at  issue  upon  replications 
to  the  answers  of  all  the  defendants  (or  replication  to  the  an- 
swer of  the  defendant  C.  D.,  and  the  bill  being  taken  as  confessed 
against  the  defendant  E.  F.,)  and  is  in  readiness  to  take  testimony 
therein,  and  proving  service  of  notice  of  a  motion  to  settle  the 

issues  of  fact  joined  therein,  and  on  hearing  Mr. ,  of  counsel 

for  the  plaintifi)  no  person  appearing  to  oppose ;  it  is  ordered  that 
the  issues  of  fact  joined  by  the  pleadings  pending  in  this  suit  be- 
tween the  respective  parties  thereto  be  settled  pursuant  to  rule 
69,  to  the  end  that  testimony  may  be  taken  thereon.  And  it  is 
farther  ordered  that  for  the  purpose  of  settling  the  said  issues, 

the  pleadings  in  this  suit  be  referred  to as  referee  to 

ascertain  and  settle  the  said  issues  in  the  form  of  interrogatories 
to  be  answered  by  the  judgment  of  the  court  thereon,  wherein 
shall  be  stated  the  several  questions  of  fact  to  be  passed  upon, 
the  names  of  the^  parties  to  each  issue,  and  which  party  is  to  be 
considered  as  holding  the  affirmative  on  each  question  to  be 
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tried.  And  it  is  farther  ordered  that  said  referee  do  summon 
before  him  on  such  reference  all  the  parties  entitled  to  take  testi- 
mony in  the  cause,  and  that  upon  the  coming  in  and  confirma- 
tion of  his  report  the  testimony  to  be  taken  in  the  cause  shall 
be  directed  and  be  confined  to  the  issues  thus  settled. 


Same  Term.     Before  the  same  Justice. 

Davenport  vs,  Sniffen  and  others. 

A  Jadge,  at  chambers,  has  no  power  to  grant  an  order  extending  the  time  to  demur. 

That  can  be  done  only  by  the  court. 
After  an  order  has  been  regularly  obtained  extending  the  time  to  answer,  it  is  irr^- 

ular  for  the  defendant  to  demur. 
Nor  can  a  defendant,  after  having  obtained  an  irregular  order  extending  the  time 

to  answer,  demur  while  such  order  is  in  force,  and  before  the  same  is  vacated. 

In  Equity.  Application  by  the  plaintiff  to  take  a  demurrer, 
filed  by  the  defendants,  off  the  files,  with  costs.  The  defendant, 
vrithin  forty  days  after  the  service  of  the  bill,  obtained  an  order 
extending  the  time  to  answer,  plead  or  demur.  This  order 
being  irregular,  for  having  been  obtained  without  afiidavit,  as 
required  by  rule  85,  was  on  application  to  the  court,  vacated. 
After  the  making  of  the  motion  to  vacate,  and  before  the 
decision  of  the  court  thereon  was  announced  and  the  vacatur 
served,  the  defendant  filed  and  served  a  demurrer. 

X  E.  Burrill,  Jun,  for  the  plaintiff.  1.  The  order  for  fur- 
ther time  to  answer,  plead  or  demur,  was  irregular  and  void. 
So  far  as  it  was  an  order  for  time  to  answer,  it  was  void,  as  not 
having  been  granted  on  cause  shown  by  affidavit,  as  is  required 
by  rule  86,  in  equity.  So  far  as  it  was  an  order  for  time  to 
demur,  it  was  a  nullity.  {Burrall  v.  Raineteaux,  2  PaigCy 
331.)  Such  an  order  could  not  be  granted  by  a  judge  at 
<4iandMrB,  under  the  86th  rule*    That  rule  only  authorizes  the 
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granting  of  further  time  to  answer,  reply,  or  except.  Time  to 
demur  could  only  be  granted  by  the  court.  {See  Rule  86.) 
2.  The  order  extending  the  time  having  been  vacated,  as  being 
void  ab  initio,  the  defendant  had  no  right  to  demur  after  the 
40  days  had  expired.  He  cannot  take  advantage  of  his  own 
wrong.  3.  If  the  order  was  good  as  an  order  for  time  to 
answer,  the  defendant  could  not  demur,  after  obtaining  such 
an  order.  (2  Paige,  331.  Bedell  v.  Bedell,  2  Barb.  Ch. 
Rep,  99.) 

jT.  E.  Tomlitison,  for  the  defendant.  A  party  may  demur 
at  any  time  until  he  is  affected  with  process  of  contempt,  by 
the  return  of  an  attachment  issued  against  him  for  want  of  an 
answer.  (3  Bro.  Ch,  Rep.  372.  2  Cox's  Ca.  268.)  Here  the 
defendant  was  not  in  contempt;  for  no  attachment  issued 
until  after  the  demurrer  was  put  in.  The  order  to  extend 
having  been  irregularly  obtained,  it  was  the  same  as  if  there 
had  been  no  order ;  and  the  defendant  had  a  right  to  demur  at 
any  time  before  he  was  placed  in  contempt. 

Edmonds,  J.  The  defendant's  practice  was  irregular.  A 
judge,  at  chambers,  had  no  right  to  extend  the  time  to  demur. 
That  could  be  done  only  by  the  court.  And  after  tune  to  an- 
swer has  been  extended,  it  is  irregular  to  demur. 

But  it  is  insisted  that  the  defendant  may  put  in  a  demurrer 
at  any  time  before  an  attachment  is  issued ;  and  that  as  the 
order  extending  the  time  was  irregular,  it  did  not  interfere  with 
the  operation  of  this  rule.  There  are  two  answers  to  this ;  first, 
the  order,  though  irregular,  was  not  void,  and  could  not  be 
disregarded.  It  was  an  order  to  extend  the  time  to  answer ; 
operative  until  vacated.  And  the  rule  is  well  settled  that  after 
such  an  order  the  defendant  cannot  demur.  Second,  that  the 
defendant  would  gain  more  by  having  been  irregular  than  if 
he  had  been  regular.  It  is  clear  that  after  a  regular  order  to 
extend  the  time,  he  could  not  demur.  Ought  he  to  have  that 
privilege  after  an  order  that  is  irregular?  That  would  be  a 
bounty  on  irregularity;   an  actual  reward  for  dinregaiding 
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the  rules  and  the  practice.    The  order  asked  for  must  be 
granted. 

I  am  sorry  to  be  compelled  to  grant  costs,  but  the  defendant 
has  placed  me  in  such  a  situation  that  I  cannot  avoid  it,  with- 
out displaying  an  inexcusable  disregard  of  the  rules.  I  do  not 
see  that  there  was  any  necessity  for  the  issuing  of  the  attach- 
ment ;  but  the  manner  in  which  the  demurrer  was  put  in  gave 
the  plaintiff  an  excuse  for  his  proceedings ;  and  as  he  was 
regular,  he  must  have  his  costs. 


Same  Term.    Before  t/ui  same  Justice, 
White  &  Sheffield  vs.  The  Springfield  Bank. 

In  Older  that  the  holder  of  a  negotiable 'security  which  hae  been  paaaed  to  him  m 
fraud  of  the  rights  of  others,  may  be  protected,  he  must  not  only  have  taken  it 
without  notice,  but  he  must  also  have  parted  with  something  of  actual  value  on 
the  credit  or  fiiith  thereof. 

Merely  receiving  it  as  security  for,  or  in  payment  of,  an  antecedent  debt,  is  not 
sufficient. 

A  defendant  who  is  in  contempt,  is  not  in  a  situation  to  raise  the  objection  that  the 
plaintiff  has  an  adequate  remedy  at  law. 

In  EauiTT.  Motion  to  dissolve  an  injunction.  The  plaintifTs, 
merchants  in  New- York,  had  accepted  for^the  accommodation  of 
Howard  So  Lathrop,  drafts  to  the  amount  of  about  $2000 ;  some 
of  which  had  been  taken  up  by  the  plaintiffs,  and  others  were 
about  falling  due.  In  order  to  raise  the  money  to  take  them 
all  up,  the  plaintiffs  drew  their  note  for  $2000,  and  gave  it  to 
Howard  &  Lathrop,  upon  an  agreement  that  they  would  get 
it  discounted  and  remit  the  proceeds  to  the  plaintiffs.  Instead 
of  doing  so,  Howard  &  Lathrop  gave  the  note  to  the  defen- 
dants, in  exchange  for  a  draft  of  theirs  on  the  plaintiffs  for  the 
same  amount;  which  the  defendants  had  discounted,  but 
which  the  plaintiffs  had  twice  refused  to  accept    The  defen- 
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dants  in  their  answer  insisted  that  they  were  bona  fide  holders 
of  the  note,  and  entitled  to  collect  it,  because,  though  they  had 
received  it  of  Howard  &  Lathrop  for  a  precedent  debt,  yet  they 
had  at  the  time  parted  with  securities  which  they  held.  It 
seemed  that  Howard  &  Lathrop  were  manufacturers  in  the 
vicinity  of  the  Springfield  Bank,  and  in  order  to  procure  dis- 
counts at  that  bank,  had  deposited  with  them  the  notes  of 
other  persons  to  the  amount  of  $7000,  as  security  for  any 
discounts  made  previous  to  that  time,  or  to  be  made  after- 
wards ;  and  they  held  those  collaterals  at  the  time  they  dis- 
counted the  unaccepted  draft  for  $2000  on  the  plaintiffs.  And 
when  they  received  from  Howard  &  Lathrop  the  plaintiffs'  note 
for  $2000,  they  did  not  part  with  any  of  those  collaterals,  but 
continued  to  hold  them,  as  they  averred,  as  security  for  other 
advances ;  and  all  that  they  did  part  with  was  the  unaccepted 
draft  of  Howard  &  Lathrop  for  $2000,  on  the  plaintiffs,  which 
had  no  name  on  it. 

H,  Ketckam,  for  the  defendants,  insisted,  1.  That  this  was 
such  a  parting  with  securities  by  the  bank  as  to  make  them 
bona  fide  holders.  2.  The  plaintiffs  have  an  adequate  remedy 
at  law. 

C.  Ooddard  ^  8.  P.  Staples,  for  the  plaintiffs,  read  an  affi- 
davit stating  that  in  violation  of  the  injunction,  the  defendants 
had  brought  a  suit  against  the  plaintiffs  on  the  note  ;  and  in- 
sisted that  being  thus  in  contempt,  the  defendants  had  no  right 
to  make  this  motion. 

Edmonds,  J.  The  rule  is  too  well  settled  in  this  state,  to 
warrant  any  discussion,  that  the  holder  of  a  negotiable  security, 
which  has  been  passed  to  him  in  firaud  of  the  rights  of  others,  in 
order  that  he  may  be  protected,  must  not  only  have  taken  it  with- 
out notice,  but  must  also  have  parted  with  something  of  actual 
value  on  the  credit  or  faith  thereof,  and  that  merely  receiving  it 
in  security  or  payment  of  an  antecedent  debt  is  not  sufficient 

In  this  case,  the  defendants  have  parted  with  nothing  but 
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an  unaccepted  draft;  and  their  doing  so  has  in  no  respect 
changed  the  situation  of  the  parties.  Howard  ic  Lathrop  are 
just  as  much  Uable  to  the  bank  now  as  ever  they  were,  for  the 
money  they  received  on  the  discount  of  that  draft.  And  the 
note  of  the  plaintiffs  was  in  fact  received  by  them  either  in 
security  for,  or  in  payment  of,  this  precedent  debt. 

It  is  true  that  they  pretend,  in  their  answer,  to  have  re^ 
linquished  their  securities.  But  aside  from  the  disingenuousness 
of  that  paper,'  which  is  too  palpable  to  deceive  the  most  ordi- 
nary understanding,  the  facts  stated  in  it  show  the  utter  falsity 
of  the  pretence. 

There  is  much  more  force  in  the  objection  that  the  plaintiffs 
have  an  adequate  remedy  at  law.  If  this  case  was  before  me 
on  an  application  for  an  injunction,  before  filing  the  bill,  I  am 
inclined  to  think  I  should  for  that  reason  refuse  to  allow  it. 
But  as  this  court  has  already  got  possession  of  the  case,  and  it 
has  progressed  nearly  to  a  close,  and  as  this  is  one  of  a  class 
of  cases  where  the  jurisdiction  in  equity  is  concurrent  with  that 
at  law,  I  do  not  think  it  discreet  to  turn  the  parties  round  to 
their  legal  remedy ;  more  especially  when  the  objection  comes 
from  those  who  are  in  contempt  for  Having  violated  the  process 
of  the  court,  whose  aid  they  are  now  asking. 

Motion  denied,  with  costs. 


Same  Term.    Before  the  same  Justice. 

Brown  vs.  Andrews  and  others. 

*>  •clmicntiagiuiMtputiMtothefiiit,aiidtheaffidavitionwhicfatlMj^ 
ed,  and  the  nibieqciflnt  pfoceedings,  ihoald  be  entitled  in  the  caoie. 

The  death  of  one  of  aerenl  defendanti  is  an  abetement  of  the  mat  as  to  himself 
akne.  And  pendmg  an  abatement  bj  the  death  of  one  defendant  even  process 
of  contempt  may  be  ezecnted  against  the  other. 


228  CASES  IN  LAW  AND  EaUITY  [Oct. » 


Brown  v.  Andzewa. 


The  inteiTogatorief  opon  which  a  defendant  is  examined,  on  a  ccnuiuHian  of 
rebellion,  should  be  confined  to  the  fact  of  the  service  of  the  order  or  process,  and 
to  the  acts  constitating  the  violation  thereof.  They  should  not  relate  to  any  pr^- 
irious  proceeding. 

In  EciuiTT.  After  an  attachment,  an  alias  and  pluries  at- 
tachment, and  an  attachment  with  proclamations,  the  defendant 
Andrews  was  arrested  and  brought  into  court  on  a  commission 
of  rebeUion,  for  a  contempt  in  refusing  to  appear  and  submit  to 
an  examination  before  a  master  on  a  Creditor's  bill.  On  being 
brought  into  court  and  asking  time  to  answer  the  interrogato- 
ries, he  was  committed  to  prison,  in  default  of  bail  in  $3000. 
On  the  day  appointed,  the  defendaiit  moved  to  set  aside  the 
commission  of  rebellion  on  the  ground  that  the  first  attachment, 
the  affidavit  on  which  it  was  grounded,  and  all  subsequent  pro- 
ceedings, were  entitled  in  the  original  cause. 

Edmonds,  J.  That  is  no  objection.  Attachments  against 
parties  to  the  suit,  and  the  papers  therein,  ought  to  be  so  entitled. 

The  defendant  then  objected  that  his  co-defendant  Wiswall 
had  died  before  the  defendant  was  arrested;  and  that  the 
suit  had  not  been  revived. 

Edmonds,  J.  The  death  of  a  defendant  is  an  abatement  as 
to  himself  alone ;  and  pending  ad  abatement  by  his  death,  even 
process  of  contempt  may  be  executed  against  the  other  defendant. 

The  defendant  then  demurred  to  several  of  the  interrogato- 
ries because  they  related  to  other  alleged  contempts  in  the 
cause  than  that  for  which  he  had  been  arrested. 

Edmonds,  J.  The  demurrers  must  be  allowed.  The  inter- 
rogatories should  be  confined  to  the  fact  of  the  service  of  the 
order  or  process  and  to  the  acts  of  neglect  or  commission  coQ8ti* 
tutmg  the  violation  thereof.  They  should  not  relate  to  any 
previous  proceeding. 
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Same  Term.    Before  the  same  Justice. 

Williamson  vs.  More. 

The  practiee  of  moving  to  suppress  depositions,  previous  to  the  hearing,  does  not 

prevail  in  this  court 
Depositions  can  only  be  suppressed  at  the  hearing. 

In  EauiTY.  Motion  to  suppress  depositions  taken  before  an 
examiner,  under  the  85th  rule  of  the  late  court  of  chancery ;  on 
the  ground  of  irrelevancy  and  immateriality. 

D.  S,  Jones,  for  the  motion. 
D.  D.  Field,  contra. 

Edmonds,  J.  The  old  rules  of  the  court  of  chancery  do  not 
apply  to  this  court.  The  practice  of  applying  to  suppress  depo- 
sitions, on  a  special  motion,  was  founded  upon  the  rule  on  that 
subject,  and  was  not  a  part  of  the  general  practice  of  the  court 
of  chancery ;  and  as  the  rule  has  been  abrogated,  no  such 
practice  now  exists.  The  proper  course  to  pursue  will  be  to 
move,  on  the  hearing,  to  suppress  the  depositions. 

Motion  denied. 


Same  Term.    Before  the  same  Justice. 
Hart  vs.  Oatman. 

The  section  of  the  judiciary  act  which  requires  the  venue  to  be  laid  in  a  county 
when  some  of  the  parties  reside,  means  parties  in  interest,  and  not  the  nominal 
parties,  or  paxtiaa  to  tho  reconl. 

Motion  to  change  the  venue  from  New- York  to  Monroe ; 
on  the  ground,  among  others,  that  neither  of  the  parties  to  tins 
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suit  are  residents  of  the  city  of  New- York,  but  that  one  of  them 
resides  in  Seneca  county  and  the  other  in  Monroe,  and  that 
the  suit  was  commenced  after  the  first  Monday  of  July,  1847. 

The  motion  was  opposed  on  an  affidavit  stating  that  Ernest 
Fiedler  of  New- York  was  the  real  plaintiff  in  interest,  that  the 
declaration  was  served  on  the  16th  of  August,  that  a  circuit 
was  appointed  for  the  first  Monday  of  October,  at  which  the 
cause  could  be  tried,  and  that  the  plaintifif  would  lose  a  trial  if 
the  motion  should  be  granted. 

W.  Watson,  for  the  plaintiff. 

6r.  H.  Stryker,  for  the  defendant 

Edmonds,  J.  On  the  principle  established  by  the  court  of 
errors,  in  Henry  v.  Bank  of  Salina,  (5  JHtll,  523,)  the  plaintiff 
in  interest  in  the  suit  is  intended  by  the  statute ;  rather  than 
the  party  to  the  record.  And  as  by  granting  the  motion  the 
plaintiff  would  lose  a  trial,  it  must  be  denied.(a) 


(a)  The  Mction  of  the  jadiciaxy  act  under  which  this  decirion  was  made  waa  r»- 
paaled  by  the  17th  section  of  the  statute  amending  thpilct,  passed  Dec.  14,  1847. 


Harris y  Parker ^ 


Greene  General  Term,  October  26, 1847. 
and  Watson^  Justices. 

Smith  t;^.  Webb  and  others. 


Letten  testamentary  iasaed  in  the  state  of  Connecticut  will  not  sustain  a  suit  brought 
by  executors  in  the  courts  of  this  state. 

But  when  the  plaintiffs,  though  executors  appointed  in  a  foreign  state,  are  also  the 
owners  of  the  bond  and  mortgage  on  which  the  bill  is  filed,  as  residuary  legatees 
and  by  purchase  of  the  interest  of  their  co-legatee,  the  title  having  thus  passed  by 
dellTery,  though  without  any  written  assignment,  they  may  sue  in  the  courts  of 
this  state. 
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Wbeni  immediately  after  a  negotiation  for  the  loan  of  money,  the  lender  goes  into 
an  adjoining  room,  and,  the  borrower  not  being  present,  itates  to  a  third  person 
the  terms  of  the  transaction,  such  declarations  constitute  no  part  of  the  res  gesta, 
and  are  incompetent  evidence  for  the  purpose  of  establishing  the  defence  of 
usury. 

The  declarations  of  a  prior  holder  of  a  chose  in  action,  made  while  he  was  such 
holder,  are  not  admissible  in  evidence  against  a  subsequent  purchaser,  who  has  ac- 
quired title  by  paying  a  valuable  consideration.  ^ 

They  are  only  admissible  when  made  by  a  party  in  interest,  or  by  one  through 
whom  the  plaintiff  claims  by  representation. 

The  fact  that  the  party  who  made  such  declarations  has  since  died,  does  not  render 
them  admissible. 

In  EauiTY.  In  this  case  a  bill  was  filed  in  the  late  court 
of  chancery  for  the  purpose  of  foreclosing  upon  two  mortgages ; 
one  executed  by  Alexander  Webb  to  the  plaiDtiifs  on  the  1st  of 
April,  1840,  to  secure  the  sura  of  $1660,  with  interest  at  7  per 
cent ;  and  the  other  executed  by  Webb  to  Stephen  Smith,  of 
New  Canaan,  Fairfield  county,  Connecticut,  on  the  31st  of  Oc- 
tober, 1838,  to  secure  the  payment  of  $2500,  "  with  lawful  in- 
terest of  the  state  of  Connecticut."  The  latter  bond  and 
mortgage  were  executed  in  the  state  of  Connecticut,  where  the 
money  was  loaned  which  formed  their  consideration.  The 
land  covered  by  the  mortgage  was  in  the  state  of  New- York. 
Stephen  Smith  was  the  brother  of  the  plaintifTs,  and  died  at  his 
residence  in  Connecticut,  about  five  years  before  the  filing  of 
the  bill,  having  made  a  will,  by  which  he  bequeathed  his  prop- 
erty (after  the  payment  of  three  legacies)  to  the  plaintiffs  and 
their  brother,  Minot  Smith,  as  residuary  legatees.  By  said  will 
the  plaintiffs  were  also  appointed  executors  of  Stephen  Smith, 
deceased,  and  took  out  letters  testamentary  in  the  state  of  Con- 
necticut. No  letters  have  been  taken  out  in  this  state.  The 
legacies  were  paid,  and  on  a  division  of  the  residue,  the  bond 
and  mortgage  in  question  were  taken  by  the  plaintiffs ;  who, 
in  consideration  therefor,  relinquished  their  interest  in  the  obli- 
gations to  Minot  Smith. 

Hiram  Lake  was  a  subsequent  purchaser  of  the  premises 
covered  by  the  mortgage  to  the  plaintiffs.  The  other  facts  ne- 
cessary to  an  understanding  of  the  points  decided,  sufficiently 
appear  in  the  opinion  of  the  court. 
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The  defence  of  usury  was  interposed  to  both  mortgages. 

The  cause  was  brought  to  a  hearing  before  the  Hon.  Antho- 
ny L.  Robertson,  late  assistant  vice  chancellor  of  the  first  cir- 
cuit, who  made  a  decree  for  a  foreclosure  of  the  mortgage 
executed  to  the  plaintiffs,  and  adjudged  the  bond  and  mortgage 
executed  to  Stephen  Smith  to  be  void  for  usury.  The  costs  of 
the  respective  parties  to  the  time  of  entering  the  decree  were 
directed  to  be  paid  by  the  parties  respectively. 

The  plaintiffs  appealed  from  so  much  of  the  decree  as  de- 
clared the  bond  and  mortgage  to  Stephen  Smith  void  for  usury, 
and  from  the  direction  as  to  costs. 

A,  Thompson^  for  the  plaintiffs. 

Caleb  Day,  for  the  defendants. 

By  the  Caurty  Parker,  J.  The  bond  and  mortgage  in 
question  were  executed  by  Alexander  Webb  to  Stephen  Smith, 
the  brother  of  the  plaintiffs.  Stephen  Smith  died  in  the  state 
of  Connecticut,  having  made  a  will  by  which  he  appointed  the 
plaintiffs  his  executors,  and  by  which  he  bequeathed  his  prop- 
erty, after  the  payment  of  certain  legacies,  by  a  residuary  clause, 
to  the  plaintiffs  and  their  brother,  Minot  Smith.  The  plaintiffs 
administered  in  the  state  of  Connecticut,  but  have  not  taken 
out  letters  in  this  state.  The  legacies  have  been  paid,  and  in 
the  division  of  the  property  under  the  will,  the  bond  and  mort- 
gage in  question  were  taken  by  the  plaintiffs ;  they  having  con- 
veyed to  Minot  Smith  their  interest  in  other  property  bequeathed, 
in  consideration  of  which  the  latter  transferred  his  share  in  the 
bond  and  mortgage  to  the  plaintiffs. 

It  is  first  objected  by  the  defendants,  that  this  suit  is  not  sus- 
tainable, on  the  ground  that  the  plaintiffs  have  not  taken  out 
letters  testamentary  in  this  state.  This  would  be  a  fatal  ob- 
jection, if  the  plaintiffs  here  sought  to  recover  in  a  representa- 
tive capacity.  (2  Kenfs  Com.  432.  Lee  v.  Bank  of  England^ 
8  Vesey,  44.  Morrell  v.  Dickey,  1  Mn.  Ch.  Rep.  153.  Kerr 
V.  MooHj  9  Wheat.  Rep.  665.)    But  this  suit  is  not  brought  by 
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the  plaintiffB  as  executors  of  Stephen  Smith,  deceased,  but  as 
absolute  owners  of  the  bond  and  mortgage.  To  the  extent  of 
one-third  of  their  interest,  the  plaintiffs  are  in  fact  purchasers 
for  a  valuable  consideration,  from  Minot  Smith,  their  co-legatee. 
The  title  passed  by  the  delivery  to  the  plaintiffs,  who  in  this 
court  are  fully  authorized  to  bring  the  suit  in  their  own  names, 
without  a  formal  written  assignment.  We  concur,  therefore,  on 
this  point,  with  the  learned  assistant  vice  chancellor,  in  believ- 
ing that  no  letters  testamentary  need  be  taken  out  in  this  state, 
to  enable  the  plaintiffs  to  maintain  this  suit. 

The  next  and  principal  ground  of  defence  is.  that  the  bond 
and  mortgage  are  void  for  usury.  The  evidence  to  sustain  this 
defence  is  confined  to  the  declarations  of  Stephen  Smith,  de- 
ceased, as  proved  by  the  testimony  of  Hannah  Maria  Klaffer. 
It  is  important,  therefore,  to  examine  first,  whether  these  decla- 
rations are  admissible  evidence  against  the  plaintiffs  in  this  suit. 
The  assistant  vice  chancellor  was  mistaken  in  holding  that 
these  declarations  were  a  part  of  the  res  gestcB.  They  were 
not  declarations  accompanying  the  act  in  question,  nor  state- 
ments constituting  part  of  the  negotiation.  They  were  no  part 
of  the  transaction  itself;  nor  do  they  characterize  or  explain  it. 
(1  Phil  Ev,  231.  1  Cowm  ^  HilPs  Notes,  585.)  Here  the 
witness  testifies  that  after  the  bargain  was  concluded,  and  on 
the  evening  of  the  same  day,  Stephen  Smith  related  to  the  wit- 
ness what  he  had  done.  It  is  like  the  case  of  Briice  v.  Lusk, 
(4  Yerger,  210,)  where  the  holder  of  a  check  went  into  a  bank, 
and  when  he  came  out  said  he  had  demanded  payment  This 
declaration  was  held  inadmissible  to  prove  a  demand,  as  being 
no  part  of  the  res  gestce.  It  is  claimed,  however,  on  the  part 
of  the  defendant,  that  the  declarations  and  admissions  of  Ste- 
phen Smith,  made  while  he  was  holder  of  the  bond  and  mortgage, 
are  competent  evidence  against  the  plaintiffs  in  this  suit,  because 
they  derive  title  through  him. 

The  various  and  somewhat  conflicting  decisions  bearing  upon 
this  point,  have  been  recently  and  fully  reviewed  by  Senator 
Lott,  in  the  late  court  for  the  correction  of  errors,  in  Paige  v. 
Cagwin^  (7  JBUl,  361,)  and  the  rule  established  by  the  decision 
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in  that  case  was  in  accordance  with  previous  adjudications  of 
the  late  supreme  court  of  this  state.  It  was  there  held  that  the 
declarations  of  a  prior  holder  of  a  note,  or  vendor  of  a  chattel, 
are  not  admissible  in  evidence  against  a  subsequent  purchaser, 
who  acquired  title  fbr  a  valuable  consideration,  and  that  such 
declarations  are  only  admissible,  where  made  by  a  party  really 
in  interest,  or  by  one  through  whom  the  plaintiff  claimed  by 
representation.  The  rule  is  only  applicable  when  there  is  an 
''  identity  of  interest"  between  the  assignor  and  assignee.  This 
"  identity  of  interest"  is  said,  in  FHtch  v.  Chapman^  (10  Conn. 
Rep.  8,)  to  exist  "  when  the  nominal  party  was  suing  in  fact 
for  the  benefit  of  a  third  person."  Hence  it  is  said  such  admis- 
sions are  not  evidence  against  a  purchaser  for  a  valuable  con- 
sideration, or  where  there  is  a  bona  fide  transfer  by  which  the 
whole  title  passed  to  the  assignee.  This  is  undoubtedly  the 
safe  and  correct  rule.  It  had  been  previously  recognized  in 
this  state  to  the  full  extent,  in  Hard  v.  West,  (7  Cowen,  752,) 
and  Beach  v.  Wise,  (1  Wend.  612.) 

We  think  there  can  be  no  doubt  but  the  application  to  this 
case,  of  the  rule  thus  settled,  excludes  the  evidence  in  question. 
The  plaintiffs  do*  not  sue  as  executors,  nor  do  they  claim  to  re- 
cover in  a  representative  capacity.  They  obtained  one  third 
of  their  interest  by  purchase  from  Minot  Smith,  and  paid  for  it 
a  valuable  consideration ;  and  as  to  ^  the  remaining  two  thirds, 
they  are  exclusively  the  owners.  It  is  unnecessary  to  decide 
whether  this  evidence  would  have  been  competent,  if  the  plain- 
tiffs had  obtained  their  whole  title  to  the  property  by  gift  or 
devise  from  Stephen  Smith.  The  fact  proved  by  Minot  Smith, 
that  the  plaintiffs  assigned  to  him  their  interest  in  other  obliga- 
tions in  payment  for  his  share  of  the  bond  and  mortgage, 
reUeves  this  question  from  diflSculty.  The  plaintiffs  being  pur- 
chasers in  good  faith,  and  for  a  valuable  consideration,  cannot 
be  subjected  to  loss  by  the  previously  made  admissions  of  a 
third  person  having  no  interest  in  the  suit.  It  makes  no  differ- 
ence that  Stephen  Smith  is  now  dead.  The  case  of  Beach  v. 
Wise  above  cited,  and  also  Stark  v.  BosweU,  (6  HUl,  406,)  are 
decisive  on  this  point 
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We  come  to  the  conclusion,  therefore,  that  the  declarations 
of  Stephen  Smith  were  not  competent  testimony,  and  that  they 
should  have  been  excluded.  The  fact  that  the  bond  and  mort- 
gage bore  date  about  a  month  before  the  loan  was  made,  would 
not  of  itself,  and  unexplained,  Unake  the  transaction  usurious. 
{Marvin  v.  Feeter,  8  Wend.  533.  Archbold  v.  Thomas^  3 
Cowen,  290.)  There  being  no  evidence  of  a  corrupt  agreement 
between  the  parties,  the  defence  of  usury  entirely  fails. 

The  view  we  have  taken  of  this  cause  on  the  merits,  renders 
it  unnecessary  for  us  to  inquire  whether  the  transaction  in 
question  would  be  governed  by  the  laws  of  this  state,  or  by 
those  of  Connecticut ;  whether  the  allegations  in  the  answer 
were  sufScient  to  admit  the  defence ;  or  whether  they  correspond 
with  the  facts  proved. 

That  part  of  the  decree  of  the  assistant  vice  chancellor  ap- 
pealed from  must,  therefore,  be  reversed,  and  the  plaintiff  must 
take  the  usual  decree  on  foreclosure,  with  costs  of  the  original 
suit,  and  of  the  appeal,  to  be  taxed. 


Same  Term.    Before  the  same  Jktstices. 

EsTERLY  vs.  Cole. 

Intmreit »  not  lecoTenUe  on  a  nuning  or  unliquidated  aoeonnt,  onleit  (hen  ii  an 

agreement,  either  expreee  or  implied,  to  pay  interest 
Such  an  agreement  will  be  implied,  when  it  appears  it  was  the  oniibnn  custom  of 

the  merchant  or  manufacturer  giving  the  credit,  to  chaxge  interest  aAer  a  certain 

time,  and  that  such  custom  was  known  to  the  dealer. 
Dealers  are  not  presumed  to  know  such  customs :  the  knowledge  must  be  establish- 
ed either  by  positive  evidence,  or  by  circumstances  from  which  it  may  be  inferred. 
The  syllabus  of  the  reporter  to  the  case  of  Reab  v.  Afeil/user,  (4  Wend.  483,) 

corrected. 
Where  there  is  evidence  on  both  sides  upon  a  question  of  ftct,  the  verdictof  a  jury, 

or  report  of  leftrees,  will  not  be  set  sside  on  the  ground  that  it  is  against  this 

we^ht  of  evidence. 
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This  was  a  motion  in  behalf  of  the  defendant  to  set  aside 
a  report  of  referees,  on  the  ground  that  interest  had  been  im- 
properly allowed  on  the  plaintiffs'  account.  The  plaintiffs  were 
merchants,  doing  business  imder  the  name  of  M.  Esterly  &  Co., 
at  the  town  of  Plattekill,  in  the  county  of  Ulster ;  and  the  store- 
house occupied  by  them  belonged  to  the  defendant,  who  had 
been  a  regular  customer,  at  the  store  of  the  plaintiffs,  from  Jan- 
uary 1,  1837,  till  the  1st  of  May,  1840.  The  amount  of  the 
plaintiffs'  account,  exclusive  of  credits,  was  $1669,92,  and  the 
credits  to  the  defendant,  were  $982.  The  plaintiffs  claimed 
they  were  entitled  to  charge  interest  after  six  months  on  the 
articles  sold  by  them  and  included  in  the  account.  This  claim 
was  resisted  by  the  defendant,  but  allowed  by  the  referees ; 
who  made  a  report  in  favor  of  the  plaintiffs  for  $1144,03. 

John  Cole,  the  defendant,  in  person. 

M,  SchoonmcJcer,  for  the  plaintiffs. 

By  the  Coicr^  Parker,  J.  The  rule  is  well  settled  that 
interest  is  not  recoverable  on  running  or  unliquidated  accoimts, 
unless  there  is  an  agreement,  either  express  or  impUed,  to  pay 
interest.  {NewaUl  v.  Grriswold,  6  John,  Ch,  Rep.  45.  TYotter 
v.  Grant,  2  Wend.  413.  Wood  v.  Hickock,  2  Id.  501.)  If  it 
appears  that  it  was  the  uniform  practice  of  the  merchant  to 
charge  interest  after  a  certain  time,  and  that  such  practice 
was  known  to  the  debtor,  an  agreement  to  pay  interest  in  ac- 
cordance with  it  is  implied.  {Reab  v.  McAlister,  8  Wend.  109.) 
In  the  report  of  that  case  in  the  supreme  court,  (4  Wend.  483,) 
the  reporter  has  stated  the  decision  in  the  syllabus  as  follows : 
'^A  merchant  or  manufacturer  whose  uniform  custom  it  is  to 
charge  interest,  after  ninety  days,  upon  articles  sold  or  manu- 
factured by  him,  is  allowed  to  charge  interest  accordingly  to 
those  who  are  in  the  habit  of  dealing  with  him,  they  being  pre- 
sumed to  know  such  custom,  and  to  act  in  reference  thereto." 

The  language  of  Justice  Marcy  does  not  warrant  the  state- 
ment of  such  a  rule ;  nor  cao  it,  thus  broadly  stated,  be  main- 
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tained,  by  authority,  or  on  principle.  The  dealers  are  not  \ 
presumed  to  know  the  existence  of  such  a  custom.  Whether 
the  custom  is  known  to  the  dealer,  is  a  question  of  fact,  depend- 
ing either  on  positive  evidence,  or  on  circumstances  from  which 
knowledge  may  be  inferred.  The  existence  of  such  a  custom, 
therefore,  and  the  dealer's  knowledge  of  it,  are  facts  to  be  de- 
cided by  the  jury,  or,  as  in  this  case,  by  the  referees. 

In  the  case  now  before  us,  witnesses  were  examined  on  both 
sides  on  each  of  these  points.  On  the  part  of  the  plaintiffs,  there 
was  evidence  to  show  it  was  their  uniform  custom  to  charge 
interest  on  such  accounts,  after  six  months.  Yan  Orden,  one  of 
the  witnesses  called  by  the  defendant  to  disprove  such  a  custom, 
stated  that  his  account  never  stood  six  months  without  settle- 
ment. Stewart  testified  that  the  balance  which  stood  against 
him  over  six  months,  and  on  which  the  plaintiffs  did  not  charge 
interest,  was  only  four  or  five  dollars.  Gregory  testified  that  he 
had  kept  about  even  with  the  plaintiffs,  and  there  was  not 
much  difiference  in  the  accounts.  Fowler  said,  that  though 
when  he  was  dealing  with  the  plaintiffs,  he  was  ignorant  that 
they  had  a  custom  of  charging  interest,  yet  n^hen  he  came  to 
settle  his  account,  he  found  it  included — "  a  heavy  bill  for  in- 
terest." The  referees  probably  considered  the  omission  to 
charge  interest  on  the  balance  of  four  or  five  dollars  an  excep- 
tion to  their  general  custom,  made  on  account  of  the  smallness 
of  the  sum,  and  regarded  the  evidence  of  Fowler  as  tending  to 
sustain  the  alleged  custom  of  the  plaintiffs,  by  showing  that 
they  charged  him  interest. 

It  was  conceded  that  eight  more  witnesses  would  have  testi- 
fied to  the  same  effect  as  Gregory  and  Fowler ;  but  such  testi- 
mony would  have  added  little  if  any  thing  to  the  strength  of 
the  defence,  and  the  referees  must  have  come  to  the  conclusion 
that  the  custom  of  the  plaintiffs  to  charge  interest  was  satisfac^ 
V)rily  proved. 

There  were  abo  circumstances  proved  tending  to  show  that 
the  defendant  knew  of  the  existence  of  this  custom.  He  had 
settled  with  Ostrander,  who  kept  the  store  next  before  the 
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plaintiffs,  and  to  whose  business  the  plaintiffs  succeeded,  and 
had  paid  him  interest  after  six  months,  on  a  similar  account. 

There  was  also  evidence  to  shew  that  it  was  the  general 
custom  of  the  merchants  in  that  neighborhood  to  charge  interest 
after  six  months ;  and  we  think  this  testimony  competent,  as 
tending  to  establish  the  defendant's  knowledge  of  this  custom. 
The  plaintiffs  were  the  tenants  of  the  defendant  in  the  occupa- 
tion of  the  store,  and  the  defendant  was  a  member  of  the  legal 
profession  residing  in  the  vicinity.  The  referees  were  much 
more  competent  than  we  are  to  judge  from  all  these  circum- 
stances whether  the  custom,  as  alleged  to  exist,  was  known  to 
the  defendant. 

The  referees  have  found  against  the  defendant  on  both  these 
questions  of  fact,  and  such  finding  is  as  conclusive  upon  this 
court  as  the  verdict  of  a  jury.  {EcUonv,  Benton,  2  Hill,  576.) 
The  evidence  was  conflicting ;  and  there  is  no  such  decided 
preponderance  of  proof  in  favor  of  the  defendant  as  will  justify 
the  setting  aside  of  the  report.  {Keeler  v.  FiremarCs  Insurance 
Company,  3'imi,  260.    Douglass  v.  Touset/,  2  Wend.  352.) 

The  motion  to  set  aside  the  report  of  the  referees  must 
therefore  be  denied. 


Tompkins  Special  Term,  November,  1847.    Shankland, 

BarDour  Justice. 

lb       238 
170  NY  »502 

Weaver  and  others  vs.  Toogood  and  others. 

Where  the  property  of  a  defendant,  sold  under  execution,  is  hid  in  by  the  plaintiff  in 
the  judgment,  for  a  sum  suffident  to  satisfy  the  same,  the  plaintiff  ceases  to  be  a 
judgment  creditor  of  the  defendant;  and  he  cannot  attack  oonyeyances  subse- 
quently made  by  the  judgment  debtor,  nor  ask  to  have  dealings  between  him  and 
third  persons  set  aside,  on  the  ground  of  fraud. 

Where  a  judgment  creditor  purchases,  at  a  sheriff's  sale  under  an  execution  issued 
upon  his  judgment,  land  of  the  defendant  which  is  coTersd  by  a  prior  mortgage^ 
with  knowledge  of  such  mortgage,  he  cannot  come  into  a  court  oC  equity  to  f 
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pel  the  jodgment  deMor  to  pay  each  prior  mortgagei  eo  ae  to  dieehaxge  the  land 
purchased,  fiom  the  lien  thereof. 

In  such  a  case  the  purchaser  will  be  presumed  to  have  bid  no  more  than  the  equity 
of  redemption  was  worth ;  and  the  land  itself,  as  between  such  purchaser  and  the 
naortgiLgcr,  becomes  the  primary  Aind  for  the  payment  of  the  mortgage  debt 

If  the  holder  of  a  mortgage  which  is  a  lien  upon  a  part  of  the  xeal  estate  of  the  mort- 
gagor, only,  recovers  a  judgment  upon  the  bond  given  therewith,  and  attempts  to 
collect  the  same  out  of  land  which  the  mortgagor  has  conveyed  to  another, 
the  grantee  of  such  land  may  come  into  a  court  of  equity  for  the  protection  of  his 
rights,  and  to  compel  the  mortgagee  to  resort  to  the  mortgaged  premises,  for  the 
satisfiiction  of  his  debt. 

In  EauiTY.  The  facts  in  this  case  were  as  follows :  Chap- 
man Fulkerson,  one  of  the  defendants,  being  seised  of  several 
pieces  of  land  in  Tompkins  county,  mortgaged  one  of  them  to 
one  Lamont  in  1834,  and  another  piece,  of  63  acres,  to  Burr  in 
1829.  Burr  obtained  judgment  on  his  bond  accompanying  his 
mortgage,  on  the  21st  of  January,  1843 ;  and  soon  afterwards 
he  assigned  his  judgment  and  the  mortgage  to  the  defendant 
Toogood.  On  the  26th  of  January,  1843,  Chapman  Fulkerson 
conveyed  away  his  land,  not  covered  by  the  Burr  mortgage,  to 
his  son  Stephen  Fulkerson,  one  of  the  defendants,  by  warranty 
deed.  Amongst  the  pieces  thus  conveyed  was  a  lot  of  47  acres, 
on  which  the  Burr  judgment  was  a  lien.  The  complainants 
obtained  judgments  against  Chapman  Fulkerson,  on  the  31st 
day  of  January,  1843,  which  were  liens  on  the  land  covered  by 
the  Burr  mortgage.  On  the  25th  day  of  January,  1845,  exe- 
cution was  issued  on  the  Burr  judgment,  with  the  proper  dii'ec- 
tions  to  the  sheriff  endorsed,  not  to  sell  the  equity  of  redemption 
of  C.  Fulkerson,  in  the  lands  covered  by  the  mortgage ;  and 
that  execution  was  levied  on  the  47  acres,  and  other  lands,  and 
the  same  were  advertised  for  sale.  The  47  acres  were  not  sold, 
however ;  but  by  the  direction  of  Toogood,  who  had  purchased 
the  judgment  of  Burr,  the  sheriff,  on  the  20th  of  December, 
1845,  returned  the  execution  unsatisfied.  On  the  23d  of  July, 
1845,  the  complainants  caused  the  63  acres  of  land  covered  by 
the  Burr  mortgage  to  be  sold  on  their  executions,  and  they  bid 
in  the  same,  themselves,  at  a  price  which  satisfied  their  execu- 
tions.    After  the  complainants  had  thus  bid  in  the  63  acres 
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covered  by  the  Burr  mortgage,  Toogood  catsed  the  sheriff  to 
return  the  execution  issued  on  the  Burr  judgment  as  aforesaid, 
and  commenced  foreclosing  the  Burr  mortgage  which  had  been 
assigned  to  him,  and  which  covered  the  63  acres  bid  in  by  the 
complainants  on  their  execution.  The  complainants  filed  their 
bill  against  Chapman  Fulkerson,  Stephen  Fulkerson,  and  Too- 
good,  to  set  aside  the  sheriff's  retm'n  on  the  Burr  execution, 
and  to  oblige  Toogood  to  exhaust  his  remedy  on  the  Burr  judg- 
ment against  the  47  acres  sold  by  C.  Fulkerson  to  S.  Fulker- 
son, and  also  to  set  aside  the  conveyance  from  C.  Fulkerson  to 
his  s6n  S.  Fulkerson,  for  fraud  ;  and  for  general  relief.  Chap- 
man Fulkerson  became  insolvent  in  the  fall  of  1842,  or  winter 
of  1843 ;  so  th9.t  the  complainants'  only  means  of  obtaining 
theu:  pay  was  the  land  which  they  had  thus  purchased  at  the 
sheriff's  sale  on  their  executions. 

Moses  R.  Wright  ^  Ben  Johnson^  for  the  complainants. 

iK  Mack  4^  A.  Dana,  for  the  defendants. 

Shankland,  J.  Admitting  that  the  assignment  made  by 
Henry  B.  Weaver  to  Ezra  Weaver,  after  the  filing  of  the  bill  in 
this  cause,  conveyed  to  the  latter  all  the  right  of  the  former  in 
the  subject  matter  of  this  suit ;  and  that  Ezra  is  now  the  proper 
party  to  prosecute  the  same,  it  appears  to  me  there  are  insupe- 
rable difiiculties  in  the  way  of  a  decree  in  favor  of  the  com- 
plainants. The  complainants  purchased  in  the  63  acres  covered 
by  the  mortgage  to  Burr,  on  the  sheriff's  sale,  by  virtue  of  their 
several  executions,  on  the  3d  of  July,  1845,  at  an  amount  suflS- 
cient  to  satisfy  all  those  executions,  leaving  a  surplus  to  go  to 
the  judgment  debtor.  The  complainants  then  ceased  to  be  the 
judgment  creditors  of  Chapman  Fulkerson,  and  became  the 
purchasers  of  the  equity 'of  redemption  of  the  sixty-three  acres. 
{Jackson  v.  Cadwell,  1  Cowen^s  Rep,  622.  Forsyth  v.  Clarkj 
3  Wefid.  637,  655.) 

Several  important,  and  in  this  case  decisive  results  flow  from 
the  above  position.    1.  The  complainants  cannot  attack  the 
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conveyances  to  Stephen  Fulkerson,  nor  the  mortgage  taken 
back,  nor  any  of  the  dealings  between  Chapman  Fulkerson 
and  Toogood,  on  the  allegations  of  fraud.  (3  Wend.  637.) 
2.  Nor  can  the  complainants  call  upon  Chapman  Fulkerson  to 
pay  the  mortgage  to  Burr,  or  his  assignee;  because  by  the 
purchase  they  made,  with  knowledge  of  the  prior  mortgage, 
they  are  supposed  to  have  bid  no  more  than  the  equity  of  re- 
demption was  worth ;  and  the  land  itself,  as  between  the  com- 
plainants and  Chapman  Fulkerson,  became  the  primary  fund 
for  the  payment  of  the  mortgage  debt  {Heyer  v.  Pruyn^  7 
Paige,  465.  McKinstry  v.  Curtis,  10  Id,  503.  Tice  v.  An- 
nin,  2  John.  Ch,  Rep.  125.)  But  if  Toogood  were  forced  to 
collect  the  Burr  judgment  out  of  the  lands  sold  to  Stephen  Ful- 
kerson by  Chapman  Fulkerson,  it  would  deprive  Chapman 
Fulkerson,  indirectly,  of  the  benefit  of  this  principle ;  because 
he  having  conveyed  the  forty-seven  acres  to  Stephen,  with  cov- 
enants of  warranty,  would  be  liable  to  respond  to  him  for  any 
fiEiilure  of  title,  thus  warranted. 

But  admitting  that  the  complainants  were  judgment  credit- 
ors, and  that  Toogood  had  liens  on  two  funds,  for  the  security 
of  the  same  debt,  viz.  the  mortgage  on  the  sixty-three  acres, 
and  the  judgment  on  the  forty-seven  acres,  and  that  the  com- 
plainants could  reach  but  one  of  those  funds,  viz.  the  sixty-three 
acres;  still,  as  Stephen  Fulkerson  purchased  the  forty-seven 
acres  before  the  complainants  obtained  their  judgments  and 
made  their  purchase  of  the  sixty<three  acres,  it  would  be  con- 
trary to  equity,  to  deprive  Stephen  of  the  benefit  of  his  prior 
purchase,  for  the  sake  of  subsequent  purchasers.  The  true  rule 
as  appUcable  to  persons  thus  situated  is,  prior  est  tempore,  po- 
tior est  jure.  If  Stephen  Fulkerson  were  not  a  bona  fide  pur- 
chaser, I  admit  this  rule  would  not  apply ;  and  in  that  case  I 
should  feel  no  difiiculty  in  setting  aside  the  return  of  the  deputy 
sherifiT,  oi  nulla  bona,  on  the  Burr  execution,  as  false,  or  ^n  en- 
joining Toogood  against  foreclosing  the  mortgage  until  he  had 
exhausted  his  remedy  on  his  judgment.  But  I  am  not  prepared 
to  adjudge  that  conveyance  void  for  fraud,  on  the  evidence 
submitted  to  me.    The  testimony  shows,  that  he  labored  for 
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his  £sither  faithfully,  ae  a  hired  servant,  for  over  six  years,  and 
that  his  wages,  together  with  what  he  has  paid  and  assumed 
to  pay  to  the  creditors  of  his  father,  amounts  to  the  purchase 
money  of  the  lands  conveyed  to  him. 

But  this  cause,  in  my  judgment,  stops  short  of  that  inquiry. 
The  Burr  mortgage  being  a  valid  lien,  and  being  known  to 
the  complainants,  at  the  time  of  their  purchase,  their  subse- 
quent judgments  were  hens  on  Chapman  Fulkerson's  equity  of 
redemption  only ;  and  their  interest  derived  from  the  sale  on 
the  executions  issued  on  those  judgments,  cannot  now  be  claim- 
ed to  be  of  a  more  extensive  title.  It  is  very  probable  that  the 
complainants  thought  they  were  purchasing  the  fee,  and  they 
may  have  bid  a  price  accordingly ;  and  if  they  were  induced  to 
do  so  by  misrepresentation,  or  mistake,  the  court  out  of  which 
theu'  execution  issued  may  reUeve  them,  on  a  proper  representa- 
tion of  the  facts.  Indeed  a  bare  statement  of  the  &cts,  as  they 
existed  at  the  date  of  the  complainants'  purchase,  will  show 
how  easily  they  could  have  been  mistaken,  as  to  the  value  of 
their  purchase.  Burr,  at  that  time,  had  a  judgment  for  the 
mortgage  debt,  which  was  a  lien  on  the  forty-seven  acre  lot,  but 
which  was  not  a  lien  on  the  sixty-three  acre  lot  covered  by  the 
mortgage.  The  execution  on  that  judgment  was  in  the  hands 
of  the  sheriff,  with  directions  to  levy ;  and  the  forty-seven  acres 
were  subject  to  that  levy.  Such  were  the  circumstances  exist- 
ing on  the  3d  of  July,  1845,  when  the  complainants  became  the 
purchasers  of  the  sixty-three  acres,  at  the  sale  on  their  execu- 
tions. And  it  is  only  by  reason  of  the  false  return  of  the  sheriff, 
subsequently  made  on  the  Burr  judgment,  that  the  mortgage 
given  to  Burr,  and  by  him  assigned  to  Toogood,  can  be  foreclosed 
on  the  sixty-three  acres.  (2  R.  S.  119,  §  162.  Id.  460,  §  2. 
Id.  291,  §  31.) 

But  although  the  complainants  could  not  foresee  that  the  de- 
puty sheriff  would  make  such  a  return  as  would  enable  the 
owner  of  the  Burr  judgment  to  reach  the  land  purchased  by 
them,  through  a  foreclosure  of  the  mortgage,  yet  they  were 
bound  to  know  that  Stephen  Fulkerson,  as  a  prior  purchaser  of 
the  forty-seven  acres,  could  come  into  a  court  of  equity  and 
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oblige  the  owner  of  the  Burr  mortgage  and  judgment,  to  sell 
the  lands  which  had  belonged  to  Chapman  Fulkerson,  in  the 
inverse  order  of  their  alienation.  {Clowes v.  Dickenson^  9  Cow- 
erCs  Rep,  403.  GHll  v.  Lyon^  1  John.  Ch.  Rep.  447.  Clotoes 
V.  DickensoHj  5  Id.  235.)  They  were  also  bound  to  know  that 
as  between  themselves  and  Chapman  Fulkerson,  they  obtained 
only  his  equity  of  redemption  by  their  purchase ;  and  that  the 
land  was  the  primary  fund  for  the  pa3rment  of  the  mortgage 
debt.  And  that  if  the  o^'ner  of  the  Burr  debt  should  attempt 
to  collect  it  out  of  the  mortgagor's  other  property,  or  out  of  prop- 
erty which  he  had  conveyed  with  warranty,  he  could  call  upon 
this  court  to  protect  his  rights,  and  obUge  a  resort  to  the  mort- 
gaged premises  for  the  satisfaction  of  that  debt.  {Jumel  v. 
Jumel,  7  Paige^s  Rep.  591.  Heyer  v.  Pruyn^  Id.  465.  Cox 
V.  Wheeler,  Id.  248.) 

The  result  of  the  above  principles,  which  are  adopted  and 
sustained  by  this  court,  is  that  the  false  return  of  the  deputy 
sheriff,  on  the  execution  issued  on  the  judgment  in  favor  of 
Burr,  against  Chapman  Fulkerson,  has  worked  no  injury  to  the 
complainants,  inasmuch  as  this  court,  on  the  application  of 
either  of  the  Fulkersons,  would  have  compelled  a  resort  to  the 
mortgaged  premises  for  the  satisfaction  of  the  Burr  debt,  if  the 
sheriff  had  attempted  to  sell  the  forty-seven  acres  purchased  by 
Stephen  Fulkerson. 

Although  I  do  exceedingly  regret  the  necessity  which  obliges 
me  to  come  to  the  above  conclusions,  I  must  dismiss  the  com- 
plainants bill,  with  costs ;  but  without  prejudice  to  their  rights 
in  any  future  Utigation. ' 
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Justice. 

Harrington  vs.  The  American  Life  Insurance  and 
Trust  Company. 

It  18  inegular  for  the  plaintiff  to  file  an  injunction  bond,  unless  its  execution  has 
been  duly  proved  or  acknowledged. 

After  the  court  of  chancery  has  diasoived  an  injunction  issued  upon  a  bill  filed  in 
that  court,  it  is  irregular  for  the  plaintiff  to  dismiss  his  bill,  and  on  a  new  bill,  sub- 
stantially the  same  as  the  former,  filed  in  this  court,  apply  to  a  judge  thereof,  at 
chambers,  for  a  new  injunction. 

If  there  are  grounds  to  justify  the  issuing  of  a  new  injunction  upon  the  second  biD, 
in  such  a  case,  the  plaintiff  should  apply  to  this  court  for  a  temporaiy  injunction, 
and  for  an  order  that  the  defendant  show  cause  why  it  should  not  be  continued 
till  the  hearing. 

In  Equity.  The  plaintiff  filed  his  bill  in  the  late  court  of 
chancery,  before  the  vice  chancellor  of  the  eighth  circuit,  to 
set  aside  two  mortgages,  as  void  on  the  ground  of  usury,  and 
because  given  in  violation  of  our  restraining  law.  And  he 
obtained  an  injunction,  ex  parte,  to  stay  a  statute  foreclosure 
of  them.  It  appeared  that  the  premises  were  worth  $110,000, 
and  the  amount  due  on  the  mortgages,  for  principal  and  in- 
terest, was  $103,000 ;  that  the  plaintiff  was  in  possession  or 
enjo3ring  the  rents  and  profits  of  the  mortgaged  premises,  and 
that  he  had  omitted  for  several  years  to  pay  any  interest  on 
the  mortgages. 

On  this  state  of  things  the  vice  chancellor,  on  a  motion  to 
dissolve  the  injunction,  ordered  that  it  should  be  dissolved 
unless  the  plaintiff,  within  thirty  days,  gave  the  usual  injunc- 
tion bond,  in  the  penalty  of  $40,000,  with  sufiicient  sureties. 
This  was  in  June,  1847,  shortly  before  the  new  constitution 
went  into  effect.  The  plaintiff  did  not  give  the  bond  required, 
but  after  the  first  Monday  of  July,  discontinued  that  suit  and 
filed  a  new  bill  in  this  court,  seeking  the  same  reUef,  and  con- 
taining substantially  the  same  averments.  On  an  ex  parte 
application  to  one  of  the  judges  of  this  court,  he  obtained  the 
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allowance  of  an  injunction  in  this  court,  on  filing  his  own  bond 
in  the  penalty  of  $600 ;  without  discloeing  to  the  judge  the 
prior  proceedings. 

D.  Lardy  Jan.  for  the  defendants,  now  moved  to  dissolve 
the  injunction,  for  irregularity.  1.  Because  the  execution  of 
the  bond  had  not  been  proved  or  acknowledged.  2.  Because 
the  second  injunction  was  in  violation  of  the  statute,  prohibit- 
ing a  second  injunction,  in  certain  cases,  after  the  denial  of  a 
former  one. 

E.  Norton,  for  the  plaintiff. 

Edmonds,  J.  T^ere  are  two  reasons  why  the  injunction  in 
this  suit  should  be  dissolved. 

One  is,  that  the  execution  of  the  injunction  bond  was  not 
proved  or  acknowledged.  On  that  alone,  I  might  not  dissolve 
the  injunction,  if  the  plaintiff  should  remedy  the  defect;  because 
the  bond  was  given  at  a  time,  (17th  July  last,)  when  it  was 
unknown  and  uncertain,  what  the  rules  of  the  court  were,  or 
would  be.  in  this  respect.  But  the  otJxer  reason  is  one  growing 
out  of  the  statute ;  which  the  court  has  no  right  to  disregard. 
(2  jR.  S,  173,  i  32.)  The  court  of  chancery,  in  Cummings  v. 
Bennett,  (8  Paige,  79,)  gave  a  construction  to  this  statute,  wise 
in  itself  and  authoritative  with  this  court.  The  statute  having 
prohibited  a  second  ex  parte  application  to  an  officer  out  of 
court,  after  the  chancellor  or  vice  chancellor  having  jurisdiction 
has  refused  an  injunction,  it  would  be  a  palpable  evasion  of  the 
spirit  and  intention  of  this  statutory  provision  to  permit  such  an 
ex  parte  application  on  a  new  bill.  Much  more  would  it  be 
an  evasion,  if  after  the  court  of  chancery  had,  upon  argu- 
ment, dissolved  the  injunction,  the  plaintiff  should  dismiss  hui 
bill,  and  on  a  new  one  substantially  the  same,  apply  to  another 
officer,  ex  parte,  for  a  new  injunction. 

In  this  case,  as  in  that  in  8  Paige,  if  the  plaintiff  had  any 
grounds  to  justif^r  the  issuing  a  new  writ,  upon  a  new  bill,  he 
should  have  applied  to  the  court ;  and  then  if  the  necessity  of 
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the  case  justified  it,  the  court  might  have  granted  a  temporary 
injunction,  and  an  order  to  show  cause  why  it  should  not  be 
continued,  so  that  both  parties  might  be  heard. 

The  new  bill  filed  in  this  case,  is,  so  far  as  the  injunction  is 
concerned,  substantially  the  same  as  the  former  biU.  The  new 
averments  added,  do  not  materially  aflfect  that  question.  On 
the  former  bill,  the  court  of  chancery,  after  hearing  both  parties, 
dissolved  the  injunction.  For  a  judge,  ex  parte,  on  such  new 
bill  now  to  allow  an  injunction,  would  be  virtually  reversing 
the  decision  of  that  court ;  and  that  no  judge  would  take  it 
upon  himself  to  do.  Nor  is  it  probable  that  the  former  pro- 
ceedings of  that  court  were  disclosed  to  the  judge  who  allowed 
this  injunction ;  for  if  they  had  been,  it  is  not  at  all  Ukely  that 
an  injunction  would  have  been  granted ;  at  least,  in  such  a 
manner  as  this,  virtually  out  of  court,  and  on  an  ex  parte  ap- 
plication, to  reverse  the  decision  of  the  court  of  chancery. 

The  obtaining  the  injunction  then,  in  this  case,  was  like  the 
case  in  8  Paige,  an  evasion  of  the  statute^  and  the  writ  must 
be  set  aside  as  irregular^  But  the  amount  in  controversy  is 
large,  the  questions  involved  are  of  a  grave  character,  which 
the  plaintiff  is  well  justified  in  presenting  to  the  court ;  the  in- 
jury which  he  has  already  sustained,  if  the  mortgages  should  be 
enforced,  are  considerable,  and  the  consequences  of  an  immediate 
dissolution  of  the  injunction  might  be  very  disastrous.  On  the 
other  hand,  the  plaintiff  is  in  possession  of  the  mortgaged  prem- 
ises, and  no  interest  has  been  paid  for  several  years  on  the 
mortgages ;  by  means  whereof  the  amount  claimed  to  be  due  on 
them  has  swelled  up  from  $65,000  to  about  $103,000,  nearly 
the  value  of  the  premises.  And  while  the  litigation  is  going 
on,  the  mortgagor  is  receiving  the  rents  and  profits,  and  the 
amount  of  the  mortgages  may,  before  it  terminates,  exceed  the 
value.  It  may,  therefore,  be  proper  to  allow  an  injunction  re- 
straining the  statute  foreclosure  of  the  mortgages,  until  the 
termination  of  this  suit,  upon  a  proper  bond  protecting  the 
holders  of  the  mortgages  against  the  hazard  of  loss  fi-om  this 
cause.  The  case,  however,  is  not  now  before  me  so  that  I  can 
determine  that  question.    The  plaintiflT  may  desire  to  bring  it 
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before  the  court,  and  the  nature  of  the  questions  involved  for- 
bids that  he  should  be  deprived  of  the  opportunity. 

The  order  that  will  be  entered  will,  therefore,  be  that  the 
injunction  be  dissolved  at  th&  expiration  of  thirty  days  from 
the  service  of  the  order,  with  leave  to  the  plaintiff  to  move  the 
court  on  a  proper  case,  for  an  injunction,  &c.  The  plaintiff  to 
pay  the  costs  of  this  motion,  to  be  taxed. 


Same  Term.    Before  the  same  Justice, 
Brooks  vs.  McLellan. 

Where  a  judge'e  order  10  neceseuy  for  holding  the  defendant  to  bail  in  actions  1^ 
tort,  something  more  mvA  be  stated  in  the  affidavit  than  merely  a  cause  of  action. 
Some  special  cause  must  be  shown,  in  addition. 

A  resident  of  the  state  will  not  be  held  to  bail,  unless  evidence  is  produced  to  justify 
the  apprehension  that  he  will  not  be  within  the  jurisdiction  of  the  court,  to  answer 
the  plaimifif's  demand,  when  judgment  shall  be  obtained  against  him. 

This  was  a  special  action  on  the  case  for  deceit  The  de- 
fendant was  held  to  bail  on  a  judge's  order,  and  a  motion  was 
now  made  by  him  to  vacate  the  order. 

R.  H.  Waller,  for  the  plaintiff. 

Mr.  Narris,  for  the  defendant 

Edmonds,  J.  The  rule  for  holding  to  bail  in  actions  of  tort 
is,  that  in  all  cases  where  a  judge's  order  is  necessary,  some- 
thing more  must  be  stated  in  the  affidavit  than  merely  a  cause 
of  action.  Some  special  cause  must  be  shown  in  addition, 
such  as,  that  the  defendant  is  a  non-resident,  or  that  he  is  about 
to  depart  out  of  the  state,  and  the  like.  A  residait  of  the  state 
caniiot,  in  such  cases,  be  held  to  bail,  unless  evidence  is  pro*. 
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duced  to  justify  the  apprehension  that  he  will  not  he  within  the 
jurisdiction  of  the  court  to  answer  the  demand,  when  judg- 
ment shall  be  obtained  against  him. 

Order  discharged. 


Samb  Term.    Before  the  same  Justice, 
In  the  matter  of  Nicholas  Lucien  Metzger. 

The  preeideDt  of  the  United  States  has  no  authority,  by  Tutue  of  mere  treaty  stipu- 
lation, and  without  an  express  enactment  of  the  national  l^g;iBlature,  to  deliver  up 
a  resident  of  this  countiy  to  a  foreign  power. 

Upon  the  principles  of  the  common  law,  a  trea^  does  not  execute  itself;  nor  can 
the  courts  act  under  it,  for  the  purpose  of  enforcing  its  provisions,  except  in  pur- 
suance of  a  statute. 

The  provision  in  the  constitution  of  the  United  States  which  declares  that  the  con- 
stitution, and  the  laws  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made  under  the  authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land,  does  not,  ex  propria  vigore^  and  without  legislative  enactment,  oonfer 
upon  tile  officers  of  the  national  government  the  power  of  executing  the  stipula- 
tions of  a  treaty. 

Where  a  treaty  contains  a  provision  importing  a  contract  that  its  tenns  shall,  at 
some  future  period,  be  ratified  and  confirmed,  such  treaty  does  not  execute 
itself;  but  it  must  be  executed  by  an  act  of  congress,  before  it  can  become  a  rule 
for  the  decision  of  the  courts. 

Where  the  treaty  is  a  contract  to  be  performed  infutfwro^  the  courts  have  no  power, 
except  under  the  statute ;  and  if  the  provisions  of  the  statute  are  not  clearty  com- 
plied with,  they  have  no  power  at  all,  in  the  matter. 

The  treaty  of  1843,  between  the  United  States  and  France,  cannot,  in  any  sense,  be 
held  to  execute  itself.    It  was  not  intended  to  act  in  pr€uefUi.    It  was  a  contract 

-  between  the  two  nations  to  be  executed  only  in  futuro ;  and  it  stipulated  fiir 
future  legislation.  Without  such  legislation  the  courts  have  no  power  to  act,  in 
executing  the  treaty. 

Although  that  treaty  may  be  regarded  as  executing  itself,  so  far  as  to  establish  the 
right  of  the  French  government  to  the  surrender  of  a  criminal,  legislation  is 
required  to  enforce  the  delivery,  and  secure  the  subsequent  possession,  of  the 
fugitive. 

And  the  want  of  such  legislative  sanction  is  not  mere  matter  of  form.  It  is  a  sub- 
stantial right ;  and  involves  too  deeply  the  liberty  ofthecitiien  to  be  dispensed  wilk 

In  eases  of  this  nature  state  magistrates  have  no  original  authority. 
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Nor  hM  a  district  judge  of  tlie  United  Statea,  at  chamberi,  any  power  to  aid  in  ear- 
rying  a  treaty  into  effect ;  in  the  absence  of  any  provision  of  the  constitution,  of  the 
treaty,  or  of  the  statute,  conferring  the  power  upon  officers  of  that  description. 

The  mandate  of  the  president  of  the  United  States  commanding  the  marshal  to  8tti>> 
render  a  prisoner  to  the  diplomatic  agents  of  a  foreign  government,  under  the  pro- 
visions of  a  treaty,  is  not  conclusive.  Upon  a  writ  of  habeas  corpus^  the  legality  of 
the  foundation  on  which  such  mandate  rests  may  be  inquired  into. 

Where  a  treaty  was  drawn  up  in  the  French  as  well  as  in  the  English  language,  and 
both  parts  were  originals,  and  were  intended  by  the  parties  to  be  identical,  but 
the  French  counterpart  varied  from  the  English  in  certain  particulars ;  Held^  that 
if  both  parts  could  without  violence  be  made  to  agree,  that  construction  ought  to 
prevail  which  would  establish  a  conformity  between  the  two  parts. 

A  prisoner  who  has  been  merely  charged,  or  accused,  before  a  magistrate  in  France 
authorized  to  arrest,  is  not  a  party  accused — mis  en  accusation — within  the  mean- 
ing of  the  treaty  of  1843  between  the  United  States  and  France.  And  he  cannot 
be  demanded  by  the  French  government,  nor  surrendered  by  the  American,  by 
the  terms  of  that  treaty. 

The  president  cannot  execute  the  power  pf  extradition,  under  that  treaty,  without 
both  legislaUve  and  judicial  sanction,  previously  obtained. 

The  prisoner  was  a  notary  public  in  one  of  the  departments 
of  France,  which  country  he  left  and  came  to  this  state.  After 
he  had  left  his  residence,  it  was  charged  against  him  that  he  was 
a  defaulter  to  his  clients  to  a  large  amount,  for  moneys  of  theirs 
which  he  had  embezzled,  which  embezzlement  he  had  attempt- 
ed to  conceal  by  means  of  forgeries.  Complaint  to  that  effect 
was  made  against  him,  before  a  French  committing  magistrate, 
who  issued  a  warrant  for  his  arrest.  He  was  not,  however,  ap- 
prehended on  the  warrant,  but  the  papers,  duly  authenticated, 
were  transmitted  to  this  country,  and  the  French  minister  de- 
manded his  surrender  under  the  treaty  with  France  of  1843. 
That  fimctionary  was  referred  by  the  secretary  of  state  to  the 
courts  or  magistrates  of  the  country,  and  he  accordingly  made 
application  to  one  of  the  police  magistrates  of  New-York  for  a 
warrant,  on  which  Metzger  was  arrested.  An  examination 
was  had  before  that  officer,  who  adjudicated  that  the  prisoner 
was  within  the  treaty,  and  issued  his  warrant  committing  him 
to  prison  until  the  president  of  the  United  States  should  de- 
mand him.  Before  that  demand  was  made,  the  prisoner  was 
taken  before  the  circuit  judge  of  the  first  circuit.on  habeas  cor- 
pus.   That  officer  decided  that  the  police  magistrate  had  no 
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jurisdiction  in  the  matter,  And  that  the  prisoner  was  entitled  to 
be  discharged  from  that  commitment.  The  French  diplomatic 
agent  then  made  application  to  the  United  States  district  judge, 
before  whom  similar  proceedings  were  had  ;  which  resulted  in 
a  similar  adjudication,  and  a  like  warrant  of  commitment. 
Application  was  then  made  to  the  supreme  court  of  the  United 
States  for  a  writ  of  habeas  corpus  to  review  the  action  of  the 
district  judge.  The  application  was  denied,  on  the  ground  that 
that  court  had  no  power  to  review  the  action  of  a  district  judge 
at  chambers. 

Thereupon  the  president  of  the  United  States  issued  his  man- 
date to  the  marshal  of  New- York,  commanding  him  to  surrender 
the  prisoner  to  the  diplomatic  agents  of  the  French  government. 
Before,  however,  the  surrender  was  actually  made,  a  writ  of 
habeas  corpus  issued,  directed  to  the  marshal,  returnable  before 
Edmonds,  Circuit  Judge.  The  matter  was  twice  argued  before 
him,  and  under  the  judiciary  act  of  1847  was  transferred  from 
him  as  circuit  judge  to  him  as  judge  of  the  supreme  court  under 
the  new  constitution. 

N.  B.  Blunt  ^  Ogden  Hoffman^  for  the  prisoner,  demanded 
his  discharge  for  the  following  reasons.  1.  That  the  crime 
alleged  was  committed  between  the  signing  of  the  treaty  and 
its,  ratification,  and  was  not  therefore  within  its  operation. 
2.  That  the  prisoner  had  been  only  charged  with  the  offence, 
and  not  indicted;  that  he  was  inculpe  and  not  accus^  and 
therefore  not  within  the  treaty.  3.  That  the  president  of  the 
United  States  had  no  authority  to  act  in  the  matter  until  con- 
gress had  provided  by  law  for  the  execution  of  the  treaty. 
4.  That  the  federal  judiciary  had  no  power  to  arrest,  examine, 
or  commit,  except  under  a  statute ;  and  as  no  statute  had  been 
passed,  there  were  no  means  provided  by  government  for  exe- 
cuting the  treaty.  5.  That  the  act  charged  is  not  a  crime 
under  our  laws,  and  therefore  not  within  the  treaty.  6.  That 
the  president's  mandate  is  not  conclusive,  but  its  foundatioo 
may  be  inquired  into,  and  be  impeached. 
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B.  P.  Buikr,  (U.  S.  district  attorney,)  for  the  United  States. 
I.  It  appears  from  the  marshal's  supplemental  return,  and  it  is 
conceded  by  the  replication,  that  the  prisoner  is  held  in  custody 
by  virtue  of  the  president's  mandate,  for  his  surrender  to  the 
authorities  of  France,  as  a  fugitive  from  the  justice  of  that 
country  within  the  meaning  of  the  convention  of  the  9th  of 
November,  1843.  .  11.  The  validity  of  this  mandate  is  therefore 
the  only  question  now  to  be  decided,  though  in  order  to  its  de- 
cision, it  is  proper  to  look  into  the  provisions  of  the  treaty,  the 
orders  of  Judge  Betts  contained  in  the  return,  and  the  evidence 
presented  to  and  taken  before  him,  and  transmitted  by  him  to 
the  state  department ;  for  the  purpose  of  ascertaining  whether 
they  authorize  the  action  of  the  president  III.  The  treaty, 
although  not  previously  obligatory  on  either  of  the  contracting 
parties,  became,  upon  the  exchange  of  ratifications,  a  part  of 
our  supreme  law.  And  by  its  true  construction  it  authorizes 
and  requires  the  surrender  of  fugitives  from  the  justice  of  either 
party,  found  within  the  territories  of  the  other,  who  at  any 
time  after  the  9th  of  November,  1843,  are  duly  proved  to  have 
committed  any  of  the  crimes  enumerated  m  the  treaty.  This 
construction  does  not  render  the  provision  liable  to  objection  as 
an  ex  post  facto  law,  within  the  meaning  of  the  prohibition  of 
such  laws  in  the  constitution  of  the  United  States ;  because — 

1.  The  prohibition  referred  to,  if  it  can  be  extended  to  cases 
arising  under  treaties,  can  only  apply  to  cases  within,  and  per- 
sons amenable  to,  the  jurisdiction  of  the    United  States. 

2.  The  treaty  neither  creates  the  crime  nor  increases  its  ptmr 
ishment.  If  it  alters  the  situation  of  the  crimiual,  it  does  so 
only  in  respect  to  the  remedy  ;  and,  under  oiu:  constitution  such 
laws  are  valid.  lY.  The  treaty  being  part  of  the  supreme  law, 
addressed  to  the  judiciary  as  well  as  to  the  executive,  Judge 
Betts  had  competent  authority,  upon  the  complaint  and  affida- 
vit laid  before  him,  to  issue  his  warrant  for  the  arrest  of  Metz- 
ger,  and  to  inquire  into  and  decide  upon  the  subject  matter  of 
such  complaint  This  authority  was  duly  exercised  by  him  in 
tke  order  committing  Metager  to  the  marshal,  to  aUde  the 
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order  of  the  president ;  and  his  decision  conclusively  sustains 
that  order.    It  is  res  adjudiccUa. 

y.  The  validity  of  the  president's  mandate  does  not  necessarily 
depend  on  the  question,  whether  or  not  Judge  Betts  had  juris- 
diction ;  and  whatever  may  be  the  true  answer  to  that  question, 
yet  as  the  third  article  of  the  treaty  (differing  in  this  respect 
from  all  our  prior  treaties  of  this  nature,)  expressly  provides 
that  the  surrender  shall  be  made  by  the  president,  and  as  the 
president  in  this  case  has  made  an  order  to  that  effect,  his  man- 
date must  be  deemed  lawful,  and  should  be  executed ;  provided 
it  be  found,  on  looking  into  the  evidence,  that  Metzger  is,  with- 
in the  meaning  of  the  treaty,  a  fugitive  from  the  justice  of 
France,  whose  surrender  is  duly  demanded  by  the  government 
of  that  country.  YI.  It  appears  by  the  return  of  the  marshal, 
and  the  evidence,  that  Metzger  is  such  fugitive,  and  that  his  sur- 
render is  so  demanded.  1.  The  word  "  ctccus^^^  in  the  French 
side  of  the  treaty,  is  to  be  understood  in  its  general  sense,  and 
as  equivalent  to  the  English  word  "  charged,"  by  which  it  is 
twice  rendered  in  the  English  side.  2.  The  proofs  annexed  to 
the  affidavit  of  Mr.  Borg,  are  properly  authenticated  to  be  read 
as  evidence,  and  by  them  it  appears,  that  Metzger  has  been 
charged  with,  and  accused  of  having  committed,  in  France, 
since  the  date  of  the  treaty,  the  crime  of  forgery,  as  defined 
sind  denounced  in  the  French  penal  code.  3.  It  is  not  neces- 
sary that  the  forgery  with  which  the  prisoner  stands  charged, 
should  also  constitute  the  crime  of  forgery  as  defined  in  the 
acts  of  congress,  or  by  the  law  of  New- York.  4.  The  govern- 
ment of  France,  through  its  proper  diplomatic  agents,  has  de- 
manded his  surrender  from  the  executive  of  the  United  States. 

YII.  The  mandate  of  the  President  being  fully  warranted  by 
the  provisions  of  the  treaty,  and  the  facts  of  the  case,  the  pris- 
oner should  be  remanded  to  the  custody  of  the  marshal. 

EdhondS)  J.  This  case  involves  the  question  whether  the 
president  of  the  United  States  has  authority,  by  virtue  of  mere 
treaty  stipulation,  and  without  an  express  enactment  of  the  na- 
tional legislature,  to  deliver  up  to  a  foreign  power,  and  virtually 
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to  banish  from  the  country,  an  inhabitant  of  one  of  the  sove* 
reign  states  of  our  confederacy.  The  importance  of  the  ques- 
tion has  weighed  heavily  upon  me  during  the  whole  time  that 
the  case  has  been  before  me.  The  right  is  claimed,  and  has 
been  exercised,  by  that  high  functionary  in  this  instance  ;  its 
exercise  is  demanded  by  the  French  government  in  the  name 
of  the  treaty  between  the  two  nations,  and  a  branch  of  the  fed- 
eral judiciary  has  sanctioned  it. 

Amid  this  imposing  array  of  power  against  him,  the  prisoner, 
a  resident  among  us  and  entitled  to  the  benefit  of  our  laws,  has 
thrown  himself  for  protection  upon  state  sovereignty,  and  de- 
manded the  interposition  of  its  authority  between  him  and  the 
exercise  of  this  extraordinary  power.  To  that  protection  he 
has  a  right,  in  common  with  every  inhabitant  of  our  state,  and 
it  becomes  my  duty,  as  one  of  the  state  judiciary,  to  see  that  he 
sustains  no  injury  in  the  exercise  of  this  power. 

The  apprehension  that  out  of  the  discharge  of  this  duty  there 
might  spring  a  conflict  between  national  and  state  authority 
has  not  been  without  its  influence  on  my  mind,  causing  me  to 
pause  long,  and  weigh  well  any  decision  which  I  might  make. 
Presenting  to  my  mind,  as  this  case  does,  the  picture  of  the 
whole  power  of  the  nation  claiming  and  enforcing  the  surrender 
of  the  individual  on  the  one  hand,  and  personal  liberty  demand- 
ing protection  against  the  exertion  of  extraordinary  power  on 
the  other,  I  have  not  been  free  from  anxiety  as  to  the  conclu- 
sion at  which  I  might  arrive,  and  the  consequences  which  might 
flow  from  it. 

The  question  is,  in  a  great  measure,  under  our  institutions, 
anomalous ;  arising  out  of  that  peculiar  provision  of  our  national 
constitution  which  declares  that  all  treaties  made  under  the  au- 
thority of  the  United  States  shall  be  the  supreme  law  of  the 
land.  But  for  this  provision,  and  the  construction  claimed  for 
it,  the  question  might  justly  be  regarded  as  already  settled  by 
authority.  The  British  government,  in  February,  1843,  made  a 
treaty  with  France,  identical  in  this  regard  with  the  convention 
between  France  and  the  United  States.  The  British  adminieh 
tration  and  the  British  parliament  did  not  deem  that  the  con- 
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vention  executed  itself,  or  that  it  could  be  executed  without 
legislative  enactment.  Hence  the  statute  6  and  7  Yict.  c.  75 
was  passed,  which  recited  this  clause  of  the  convention,  and 
declared  that  it  was  expedient  that  provision  should  be  made 
for  carrying  it  into  effect,  and  then  enacted  that  any  justice  of 
the  peace,  or  other  person,  having  power  to  commit  for  trial 
persons  accused  of  crime,  &c.  might  examine  witnesses  and 
issue  his  warrant  to  apprehend  the  alleged  fugitive,  and  commit 
him  to  jail  until  deUvered  pui'suant  to  the  requisition.  Under 
this  statute  the  lord  mayor  of  London,  in  September,  1844,  is- 
sued his  warrant  for  the  arrest  of  an  alleged  fugitive  from 
France,  who,  on  being  arrested,  was  brought  before  the  dueen's 
Bench  on  habeas  corpus.  That  court  held  the  warrant  void, 
and  on  being  appUed  to  for  the  purpose  of  remanding  the  pris- 
oner, as  a  person  accused  under  the  treaty,  they  denied  that  they 
had  any  power  but  under  the  statute,  and  decided  that  if  its  pro- 
visions were  not  clearly  complied  with  they  had  no  power  at  all  in 
the  matter.  {In  re  Bessette  1  New  Sess,  Cos,  337.)  Here  then 
is  a  decision  that,  on  the  principles  of  common  law,  the  treaty 
does  not  execute  itself,  and  that  even  the  highest  judiciary  in 
the  nation  could  not  act  under  it  but  in  pursuance  of  a  statute. 
And  this  exposition  flows  not  only  from  the  British  courts,  but 
from  the  British  executive  and  the  British  legislature. 

I  know  of  nothing  except  the  provisions  of  the  constitution 
of  the  United  States  to  which  I  have  alluded,  which  can  ex- 
empt our  courts  from  the  binding  force  of  the  same  doctrine, 
when  they  and  the  English  courts  alike  draw  the  principles  of 
their  action,  and  the  rule  and  guide  of  their  judgments,  from  the 
same  fountain  of  the  common  law.  Hence  arises  the  necessity, 
in  this  case,  of  considering  the  meaning  and  force  of  this  constitu- 
tional provision,  and  of  inquiiing  how  far  it  does,  ex  proprio 
vigorej  and  without  legislative  sanction,  confer  upon  the  offi- 
cers of  the  national  government  the  power  of  executing  the  va- 
rious matters  to  which  it  relates.  In  the  first  place  it  must  be 
observed  that  the  provision  in  question  does  not  relate  to  treaties 
alone.  It  is  the  constitution  itself  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof  and  all  tiea^ 
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ties  made  or  which  shall  be  made  mider  the  authority  of  the 
United  States,  which  shall  be  the  supreme  law  of  the  land. 
{Const  art  6.)  If  this  provision  has  this  self-acting  power  in 
regard  to  treaties,  it  has  it  equally  in  regard  to  the  constitution 
at  large ;  and  from  this  consideration  we  may  well  appreciate 
the  magnitude  and  interest  of  the  question  involved. 

What  is  the  meaning  of  the  supremacy  here  provided  for? 
That  the  power  is  itself  omnipotent — ^self-acting  and  self-depen- 
dent alone — and  that  the  functionary  clothed  with  it,  if  per- 
chance he  be  the  executive,  is  in  that  regard  beyond  the  control 
alike  of  the  judicial  and  legislative  departments  of  the  govern- 
ment? Such  must  be  the  result,  if  that  provision  does  give, 
as  is  claimed  in  the  argument  before  me,  to  the  constitution  and 
to  treaties  this  self-sufficing  authority.  But  such,  as  I  under- 
stand it,  is  not  the  true  reading  of  this  provision.  The  22d  No. 
of  the  Federalist  defines  its  purpose  in  language  more  felicitous 
than  any  which  I  can  use  : 

"  The  treaties  of  the  United  States,  to  have  any  force  at  all, 
must  be  considered  as  part  of  the  law  of  the  land.  Their  true 
import  as  far  as  respects  individuals  must,  like  all  other  laws, 
be  ascertained  by  judicial  determinations.  To  produce  imiform- 
ity  in  these  determinations,  they  ought  to  be  submitted,  in  the 
last  resort,  to  one  supreme  tribunal."  *  *  *  "If 
there  is  in  each  state  a  court  of  final  jurisdiction,  there  may  be 
as  many  different  final  determinations  on  the  same  point  as 
there  are  courts."  *  *  *  "To  avoid  the  confusion 
which  would  unavoidably  result  from  the  contradictory  decis- 
ions of  a  number  of  independent  judicatories,  all  nations  have 
found  it  necessary  to  establish  one  tribunal  paramount  to  the 
rest,  possessing  a  general  superintendence,  and  authorized  to 
settle  and  declare  in  the  last  resort  a  uniform  rule  of  civil  jus- 
tice." *  *  *  u  rph^  treaties  of  the  United  States 
under  the  present  constituticm  are  liable  to  the  infractions  of 
thirteen  different  legislatures  and  as  many  different  courts  of 
fitoal  jurisdiction." 

Hence  arose  the  establishment  of  a  supreme  judicatory,  not 
tlwHit  should  be' omnipotent  and  self-miflfeing  in  its  power,  but 
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that,  within  its  sphere,  it  should  be  paramount  to  all  other  judi- 
catories. Hence,  too,  the  provision  in  question,  that  the  con- 
stitution, the  laws  made  in  pursuance  of  it,  and  the  treaties, 
should  be  the  supreme  law ;  not  that  they  should  be  omnipo- 
tent and  self-sufficing  in  their  authority,  but  that  they  should 
be  paramount  over  all  other  authority,  so  that,  if  when  duly  ex- 
ecuted, they  should  come  in  conflict  with  any  other,  they  should 
be  supreme  and  paramount.  This  is  no  novel  doctrine.  But 
as  I  read  the  history  of  our  country,  it  has  prevailed  from  the 
beginning,  though  not  now  for  the  first  time  questioned.  In 
the  celebrated  case  of  Jonathan  Robbins,  Chief  Justice  Mar- 
shall, then  a  member  of  the  house  of  representatives,  asserted 
the  same  claim  which  is  put  forth  for  the  government  in  this 
case.  But  he  went  farther  and  followed  the  doctrine  out  to  its 
legitimate  results,  by  insisting  that  the  case  was  one  for  execu- 
tive emd  not  judicial  decision,  and  that  the  judicial  power 
cannot  extend  to  political  compacts,  such  as  the  case  of  the 
deUvery  of  a  murderer  under  the  27th  article  of  Jay's  treaty  with 
Great  Britain.  (5  Wheat.  App.  16.)  In  several  instances, 
however,  and  at  different  periods,  congress  has,  by  its  action, 
given  a  difierent  construction  to  this  provision  of  the  constitu- 
tion.   A  few  instances  will  suffice. 

The  constitution,  art.  3,  §  2,  declares  that  the  judicial  power 
shall  extend,  among  other  things,  to  all  cases  aflecting  ambas- 
sadors, other  public  ministers  and  consuls,  and  that  in  those 
cases,  the  supreme  court  shall  have  original  jurisdiction.  It 
might  well  be  supposed,  that  if  any  power  in  that  instrument, 
which  is  to  be  the  supreme  law  of  the  Ismd,  could  be  thus  self- 
acting  ;  it  would  be  the  power  thus  explicitly  conferred.  Yet. 
in  the  judiciary  act  of  1789,  §  13,  congress  provides  for  the  ex- 
ercise of  this  jurisdiction  both  for  and  against  ambassadors  and 
other  pubUc  ministers.  So,  too,  the  constitution,  art.  4,  §  2,  pro- 
vides that  fugitives  from  justice  shall,  on  demand  of  the  execu- 
tive of  the  state  from  which  they  have  fled,  be  delivered  up  to 
be  removed  to  the  state  having  jurisdiction  of  the  crime.  This 
provision  also  of  the  supreme  law  of  the  land,  might  be  sup- 
posed to  execute  itself,  yet  congress  in  1793,  passed  a  law  npoia 
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the  subject,  in  order  to 'carry  it  into  effect  The  origin  of  this 
law  is  a  striking  illustration  of  the  interpretation  which  pre^ 
vailed  at  those  early  days.  It  grew  out  of  a  demand  made  by 
the  governor  of  Pennsylvania  upon  the  governor  of  Virginia  for 
the  surrender  of  a  fugitive  from  justice.  With  that  demand  the 
executive  of  Virginia  refused  to  comply,  for  one  reason,  among 
others,  because  congress  had  not  passed  any  statute  to  execute 
this  provision  of  the  supreme  law  of  the  land.  The  opinion  of 
the  attorney  general  of  Virginia  assuming  that  position,  and 
the  reply  of  the  executive  of  that  state  sanctioning  it,  were 
communicated  to  congress  by  President  Washington  in  Octo- 
ber, 1791,  and  out  of  that  state  of  things  flowed  the  statute^ 
which  has  for  more  than  half  a  century  governed  the  whole 
action  of  our  citizens  in  that  regard.  {American  State  Papers, 
vol.  20,  p.  38.)  If  the  claim  now  asserted  is  well  founded  now, 
it  was  so  then;  and  if  well  founded,  then  indeed  were  this  stat* 
ute  and  that  also  which  came  into  existence  at  the  same  time 
in  regard  to  fugitives  from  service,  works  of  idle  supererogation 
on  the  part  of  congress. 

So,  also,  the  same  article  of  the  constitution  provides  that 
persons  held  to  sei-vice  or  labor  in  one  state,  escaping  into  an* 
other,  shall  be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due.  This  f>rovision,  too,  of  the  supreme 
law,  so  far  from  executing  itself  by  virtue  of  its  supremacy,  is 
helped  out,  and  carried  into  effect,  by  the  same  law  of  congress, 
and  sprung  from  the  same  necessity  for  legislative  action  which 
was  then  conceded.  So,  too,  the  article  of  the  constitution, 
(Art.  2,  §  3,)  which  declares  it  to  be  the  duty  of  the  president  to 
take  care  that  the  laws  be  faithfully  executed,  is  helped  out 
and  carried  into  effect  by  the  act  of  1795,  which  gives  him 
authority  to  call  out  the  miUtia  to  suppress  insurrection  in  any 
of  the  states.  These  are  all  provisions  of  the  constitution — the 
supreme  law  of  the  land — which  congress  at  an  early  day 
deemed  it  necessary  to  legislate  upon,  for  the  purpose  of  carry- 
ing it  into  effect  And  it  may  well  be  asked  why  this  necessity, 
if  this  supreme  law  was,  by  virtue  of  its  supremacy,  self-suffi- 
cing, and  did  execute  itself  without  le^lative  interposition? 

Vol.  I.  33 
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Such  has  also  been  the  actbn  of  congress  and  the  inierpra- 
tation  of  the  national  goverament  in  relation  to  our  treaties ; 
which  are  also  the  supreme  law.  In  1788,  a  convention  was 
entered  into  between  France  and  the  United  States,  providing 
for  the  arrest  and  surrender  of  deserting  seamen,  in  which  it  is 
provided  that  for  that  purpose  the  consuls  shall  address  them- 
selves to  the  courts,  judges  and  officers  competent,  and  demand 
said  deserters  in  writing,  &c.  And  all  aid  and  assistance  to 
the  said  consuls  shall  be  given  for  the  search,  arrest  and  seizure 
of  said  deserters,  who  shall  be^kept  and  detained  in  the  {xisons 
of  the  country,  &c.  In  1824  a  similar  treaty  was  made  with 
the  repubUc  of  Colombia,  and  from  that  time  down  to  1845,  va- 
rious treaties  with  nations  in  Europe,  Asia  and  America  have 
been  made  containing  the  same  provision  as  to  deserting  seamen. 

Specific  as  is  this  provision  in  these  various  treaties — pointing 
out  as  it  does  even  the  manner  in  which  the  power  shall  be 
exercised — congress  and  our  government  have  been  so  far  from 
regarding  it  as  capable  of  executing  itself,  that  in  1829  a  law 
was  passed  in  language  scarcely  more  particular  than  the  vari- 
ous treaties,  providing  for  carrying  them  into  effect.*  A  marked 
instance  of  a  similar  character  is  of  more  recent  occurrence.  We 
have  a  treaty  with  Spain,  providing  against  privateering,  and 
declaring  that  if  any  person  of  either  nation  shall  take  a  com- 
mission as  privateer,  or  letters  of  marque,  he  shall  be  punished 
as  a  pirate. 

Yet  congress  and  our  government  did  not  regard  this  treaty, 
though  the  supreme  law  of  the  land,  and  distinctly  defining  the 
offence  as  piracy,  and  thus  bringing  it  clearly  within  the  juris- 
diction of  the  federal  courts,  as  sufficient  to  execute  itself;  but 
on  the  3d  of  March,  1847,  passed  a  law  in  the  following  words : 

An  act  to  provide  for  the  punishment  of  piracy  in  certain  cases. 

Be  it  enacted,  &c.  That  any  subject  or  citizen  of  any  foiieign 

state  who  sball  be  found  and  taken  on  the  sea,  making  war 

*  This  act  is  ondentood  to  owe  its  origin  to  the  fact  that  so  distinguished  a  jmirt 
■s  Jadge  Stoiy  leftised  to  ezeente  one  of  these  treaties  until  congress  had  legislated 
en  the  anlifeet. 
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upon  the  United  States,  or  cruising  against  the  yessels  and 
property  thereof,  or  of  the  citizens  of  the  same,  contrary  to  the 
provisions  of  any  treaty  existing  between  the  United  States  and 
the  state  of  which  such  person  is  a  citizen  or  subject,  when  by 
such  treaty  such  acts  of  such  persons  are  declared  to  be  piracy, 
may  be  arraigned,  tried,  convicted  and  punished  before  any 
circuit  court  of  the  United  States,  for  the  district  into  which 
such  person  may  be  brought,  or  shall  be  found,  in  the  same 
manner  as  other  persons  charged  with  piracy  may  be  arraigned, 
tried,  convicted  and  punished  in  said  court.  (Approved  March 
3,  1847.) 

So  far  as  the  supreme  court  of  the  United  States  have  acted 
on  this  question,  they  seem  to  have  adopted  the  same  principle. 
In  Foster  v.  NeUscn,  (2  Peters,  314,)  they  declare  that  a  treaty 
is  in  its  nature  a  contract  between  two  nations,  not  a  legislative 
act.  It  does  not  generally  effect  of  itself  the  object  to  be  ac- 
complished ;  especially  so  far  as  its  operation  is  infraterritorial, 
but  is  carried  into  execution  by  the  sovereign  power  of  the  re- 
spective parties  to  the  instrument.  In  the  United  States  a  dif- 
ferent principle  is  established.  Our  constitution  declares  a 
treaty  to  be  the  law  of  the  land.  It  is  consequently  to  be  re- 
garded in  courts  of  justice  as  equivalent  to  an  act  of  the  legis- 
lature whenever  it  operates  of  itself,  without  the  aid  of  any 
legislative  provisions.  But  when  the  terms  of  the  stipulation 
import  a  contract,  when  either  of  the  parties  engages  to  per- 
form a  particular  act,  the  treaty  addresses  itself  to  the  political, 
not  to  the  judicial  department,  and  the  legislature  must  execute 
the  contract  before  it  can  become  a  rule  of  court.  And  speak- 
ing of  the  particular  treaty  then  under  consideration,  they  add, 
*'  This  seems  to  be  the  language  of  contract,  and  if  it  is,  the 
ratification  and  confirmation  which  are  promised,  must  be  the 
act  of  the  legislature.  Until  such  act  shall  be  passed,  the  court 
is  not  at  liberty  to  disregard  the  existing  laws  on  the  subject." 
In  the  Ufiited  States  v.  Arredondo,  (6  Peters,  734,)  that  court 
affirmed  the  same  doctrine,  and  again  speak  of  a  treaty  which 
is  a  contract  between  two  nations,  the  stipulations  of  which 
must  be  executed  by  an  act  of  congress  before  it  can  become  a 
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rule  for  their  decision.  These  two  cases  involved  the  treaty 
with  Spain  of  1819,  and  they  grew  out  of  the  words  used  in  it, 
that  certain  grants  '<  shall  he  ratilGied  and  confirmed."  The 
court  held  that  if  these  words  imported  that  these  titles  "  are 
hereby  ratified  and  confirmed,"  then  the  treaty,  by  virtue  of  its^ 
being  the  supreme  law,  operated  per  se  to  ratify  and  confirm ; 
but  if  they  imported  a  contract  that  they  should  at  some  future 
period  be  ratified  and  confirmed,  then  the  treaty  did  not  exe- 
cute itself,  but  it  must  be  executed  by  an  act  of  congress  before 
it  could  become  a  rule  for  the  decision  of  the  courts.  In  other 
words,  where  the  treaty  is  a  contract  to  be  performed  infiiturOy 
the  English  rule  as  laid  down  by  Lord  Denman,  in  1  New 
Session  CaseSy  is  applicable,  the  courts  have  not  any  power  but 
under  the  statute,  and  if  its  provisions  are  not  clearly  complied 
with,  they  have  no  power  at  all  in  the  matter.  The  supreme 
court  of  the  United  States  a  third  time,  in  reference  to  those 
words,  reiterate  the  doctrine.  •  In  the  United  iStates  v.  Pesche- 
man,  (7  Peters,  87,)  Chief  Justice  Marshall  says  that  although 
the  words  "  shall  be  ratified  and  confirmed  "  are  properly  words 
of  contract  stipuUUing  for  some  future  legislative  act,  they 
are  not  necessarily  so.  They  may  import  that  they  shall  be 
ratified  and  confirmed  by  force  of  the  instrument  itself. 

In  the  latter  signification  of  the  terms,  in  a  country  where 
the  treaty  is  the  supreme  law  of  the  land,  it  may  perchance  be 
well  said  that  the  treaty  executes  itself.  But  this  provision  in 
the  convention  with  France  under  which  this  prisoner  is  held, 
can  in  no  such  sense  be  held  to  execute  itself.  It  never  was 
intended  to  act  in  presenti.  It  was  a  contract  between  the  two 
nations  to  be  executed  only  infuturo,  and  in  the  language  of 
principle,  of  the  action  of  congress  and  the  decisions  of  the  fede- 
ral judiciary,  it  stipulated  for  future  legislation,  without  which, 
as  the  Queen's  Bench  declares,  the  courts  have  no  power  at  all 
in  the  raatter.(a)  ^ 

(a)  In  the  case  of  Tke  British  PmoTiers,  (I  Wood.  <f  mvoes  Rep.  66,)  it  wm 
decided  in  the  circuit  court  of  the  United  States  for  the  first  circuit,  that  under  the 
treaty  with  Great  Britain  of  August,  1842,  persons  charged  with  piracy,  committed 
contraiy  to  acts  of  parliament,  and  on  board  a  British  vessel,  may  be  arrested  bete. 
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In  the  debate  in  congress  on  the  Jonathan  Robbins  matter, 
it  was  stated  that  President  Washington  had  entertained  doubts 
whether  the  extradition  clause  in  Jay's  treaty  could  be  executed 
without  legislative  action.  And  in  20  Serg.  4*  Rawhy  135,  the 
supreme  court  of  Pennsylvania  express  the  same  doubt,  and 
declare  that  the  opinion  of  the  executive  hitherto  had  been  that 
it  had  no  power  to  act.  In  the  case  of  Prigg  v.  Common- 
wealth of  Pennsylvania^  (16  Peters^  624,)  the  provision  of  the 
constitution  as  to  the  surrender  of  fugitives  from  service  was 
under  consideration.  Story,  J.  in  delivering  the  opinion  of  the 
court,  speaking  of  that  clause  which  enacts  that  the  fugitive  ' 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  ser- 
vice  may  be  due,  says,  "  We  think  it  exceedingly  difficult,  if  not 
impracticable  to  read  this  language  and  not  to  feel  that  it  con- 
templated some  farther  remedial  redress  than  that  which  might 
be  administered  at  the  hands  of  the  owner  himself  •  •  • 
They  require  the  aid  of  legislation  to  protect  the  right,  to  en- 
force the  delivery,  and  to  secure  the  subsequent  possession,  of  the 
slave."  And  the  court  in  this  case,  in  adjudicating  upon  lan- 
guage very  similar  to  that  contained  in  the  treaty,  declare  that 
the  constitution  does  execute  itself,  so  far  as  to  establish  the 
absolute  right  of  the  owner  to  recapture  his  slave,  but  that  to 
enforce  the  right  the  aid  of  legislation  is  required.  And  by 
parity  of  reasoning,  while  we  may  regard  this  treaty  as  execu- 
ting itself  so  far  as  to  establish  the  right  of  the  French  govern- 
ment to  the  surrender,  legislation  is  required  to  enforce  the 
delivery,  and  secure  the  subsequent  possession,  of  the  fugitive. 

The  want  of  this  legislative  sanction  on  which  so  much  stress 
is  laid,  is  not  mere  matter  of  form.    It  is  a  substantial  right. 


and  surrendered  without  any  special  act  of  congress  to  carry  that  treaty  into  effect 
Bat  Mr.  Justice  Woodbary,  who  delivered  the  opinion  of  the  coart  in  that  case, 
places  the  decision  upon  the  ground  that  no  act  of  congress  was  necessary  under 
that  treaty;  the  act  to  be  done  being  chieHy  ministerial,  and  the  details  unusually 
full,  in  the  treaty.  And  ho  observes  that  if  a  treaty  stipulated  for  some  act  to  be 
done,  CD^xtlij  judicial,  and  not  provided  for  by  a  general  act  of  congress,  it  could 
hardly  be  done  without  the  aid,  or  preliminary  direction,  of  some  act  of  congress  pre- 
scribing the  court  to  do  it,  and  the  form. 
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and  involves  too  deeply  the  liberty  of  the  citizen,  to  be  dis- 
pensed with.  Treaties  by  our  government  are  made  by  the 
executive,  without  the  sanction  of  the  legislature.  The  extra* 
dition  provided  for  by  this  convention  with  France  is  not  con« 
fined  to  the  subjects  of  France.  An  American  citizen  may  be 
demanded  by  the  French  government,  and  our  executive  may 
on  such  demand,  banish  a  native  of  our  soil — nay,  if  one,  then 
hundreds.  And  it  becomes  us  well  to  see  that,  power  so  great 
should  be  properly  guarded. 

There  is  another  consideration  flowing  from  this  view  of  the 
case.  Neither  the  constitution,  the  laws,  nor  the  treaty,  which 
together  constitute  the  supreme  law  as  to  this  case,  provide  for 
the  interposition  of  the  judiciary  in  the  exercise  of  this  power. 
On  the  other  hand  the  treaty  provides  that  on  the  part  of  the 
United  States  the  surrender  shall  be  made  only  by  the  authority 
of  the  executive  thereof.  And  although  the  executive  has,  in 
this  case,  with  great  propriety,  invoked  the  aid  of  the  judiciary, 
yet  he  has  done  it  in  such  manner  that  the  decision  of  the  sub- 
ordinate tribunal  appealed  to,  cannot  be  reviewed  in  the  court 
of  dernier  resort  and  therefore  becomes  final.  And  if  the  right 
claimed  in  this  case  for  the  executive  to  act  in  the  matter  with- 
out legislative  sanction  be  once  firmly  established,  I  cannot  dis- 
cover any  provision  in  the  supreme  law  which  renders  it 
necessary  for  him  to  seek  the  aid  of  the  judiciary.  It  may  be 
convenient  for  the  executive  to  resort  to  the  machineiy  of  the 
judiciary,  or  the  incumbent  for  the  time  being  may  entertain 
such  a  sense  of  duty  as  to  induce  such  a  pesort ;  but  the  right 
once  established  as  now  claimed,  it  must  necessarily  become  a 
matter  of  discretion  with  the  executive,  whether  he  will  require 
the  assent  of  either  the  legislative  or  judicial  departments  to  his 
surrendering  to  a  foreign  government  any  person,  native  to  the 
soil,  or  immigrant,  whom  it  may  please  to  demand  as  a  fugi- 
tive from  justice. 

In  the  absence  of  any  statutory  provision,  the  executive  can 
resort,  for  the  rule  of  its  action,  only  to  the  treaty.  The  treaty 
with  France  no  where  provides  for  a  resort  to  the  judiciary.  It 
declares  that  persons  accused  of  crime  shall  be  delivered  up^ 
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provided  that  this  shall  be  done  only  when  the  fact  of  the  c<Hn* 
mission  of  the  crime  shall  be  so  established,  as  that  the  laws 
of  the  country  would  justify  their  apprehension  and  commit- 
ment for  trial.  How  established,  and  before  what  tribunal? 
It  is  the  executive  alone  who  can  surrender,  and  if  the  treaty 
alone  is  to  be  the  guide  of  his  action,  then  when  he  becomes 
satisfied  that  the  commission  of  the  alleged  crime  is  estabUsh- 
ed,  whether  that  be  with  or  without  the  aid  of  the  judiciary, 
he  can  surrender.  Such  is  the  claim  presented  before  me,  and, 
if  estabUshed,  then  is  the  liberty  of  the  citizen,  at  least  as  re- 
spects extradition,  subjected  to  executive  discretion  to  an  extent 
that  is  calculated  to  alarm  even  a  country  where  freedom  in 
the  aggregate  is  so  common  that  its  invasion  in  detail  is  too 
often  and  too  easily  disregarded.  To  meet  an  objection  so  for- 
midable in  its  character,  it  is  urged  that  the  aid  of  the  judiciary 
must  of  necessity  be  invoked  in  the  execution  of  the  treaty. 

I  have  already  had  occasion  to  decide  in  this  case  that  the 
state  magistrates  have  no  original  authority  in  the  matter.(&.) 
Not  having  seen  any  reason  for  changing  my  opinion,  and  that 
opinion  having  been  acquiesced  in  by  all  parties  concerned  in 
this  matter,  that  must  be  regarded  as  pro  tanto  the  law  of  this 
case.  The  remaining  question  then  is,  whether  any  of  the 
federal  magistrates  have  the  authority?  The  question  may 
well  be  put  still  broader,  and  comprehend  not  merely  the  inquiry 
whether  the  federal  judiciary  may  entertain  jurisdiction,  but 
also  whether  it  ought  not  to  be  the  duty  of  the  government, 
and  the  right  of  the  prisoner  to  make  the  appeal  to  them.  I 
will  not  stop,  however,  here  to  consider  that  question,  but  pass 
at  once  to  the  simple  topic  of  the  authority  of  the  federal  ma- 
gistrates, voluntarily  or  otherwise,  to  act  in  the  matter.  And 
this  topic  need  not  be  discussed  any  farther  than  to  the  extent 

(b)  Id  the  case  referred  to  in  the  preceding  note,  it  was  held  that  under  the  BrU- 
isk  treaty,  peiwns  charged  wkh  oflfeneei  contiary  to  acti  of  partiament  may  be 
«zaiii]D«d,  wad  if  belitred  guilt;^,  be  otdened  into  costody  with  a  view  to  a  fatim 
nneodtr.  And  that  thk  may  be  done  by  a  magistrate  of  a  state;  though  such 
magistrate  is  not  eompeUable  to  do  it,  by  the  United  States. 
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and  as  to  the  manner  in  which  the  authority  has  been  exercised 
in  this  case. 

It  must  then  be  observed  in  the  outset,  that  the  action  on 
which  the  prisoner  was  committed,  was  not  the  action  of  any 
court,  but  of  a  district  judge  as  such.  The  arrest,  examination, 
and  commitment  were  none  of  them  the  act  of  the  district  court, 
but  of  the  judge,  as  such,  at  chambers,  or  as  committing  magis- 
trate. It  is  important  to  keep  this  fact  in  mind,  as  it  was  one  of  the 
main  groimds  on  which  tlie  United  States  supreme  court  refused 
to  this  prisoner  his  appUcation  for  the  writ  of  habeas  corpus ; 
and  it  brings  us  to  the  real  question  in  this  case,  whether  a 
district  judge,  not  sitting  in  court,  has  the  power  to  aid  in  car- 
rying a  treaty  into  effect.  Marshall,  in  his  speech  in  the  Rob- 
bins  case,  repeatedly  denied  the  authority  of  the  judiciary  in 
every  foroi.  That  was  the  second  proposition  he  maintained ; 
(5  Wheat.  App.  16 ;)  which  was  that  the  case  was  a  case  of  ex- 
ecutive and  not  judicial  decision.  He  proceeded  to  refute  the 
position  of  Mr.  Livingston,  that  the  judicial  power  of  the  United 
States  expressly  included  that  under  consideration.  He  main- 
tained (page  77)  that  the  judicial  power  cannot  extend  to  polit- 
ical compacts,  as  the  establishment  of  a  boundary  line,  &c.,  or 
the  case  of  the  dehvery  of  a  murderer,  under  the  27th  article  of 
our  present  treaty  with  Britain ;  and  he  proceeded  with  this 
language:  "The  gentleman  from  New- York  has  asked,f tri- 
umphantly asked,  what  power  exists  in  our  courts  to  deliver  up 
an  individual  to  a  foreign  government?  Permit  me,  said  Mr. 
Marshall,  but  not  triumphantly,  to  retort  the  question.  By 
what  authority  can  any  court  render  such  a  judgment  ?  What 
power  does  a  court  possess  to  seize  any  individual  and  deter- 
mine that  he  shall  be  adjudged  by  a  foreign  tribunal.  Surely 
our  courts  possess  no  such  power.  Tet  they  must  possess  it,  if  this 
article  of  the  treaty  is  to  be  executed  by  the  courts."  And  he 
concluded  with  the  remark,  "  The  case  was  in  its  nature  a 
national  demand,  made  upon  the  nation.  The  parties  were  the 
two  nations.  They  cannot  come  into  court  to  litigate  their 
claims,  nor  can  a  court  decide  on  them.  Of  consequence,  the 
demand  is  not  a  case  for  judicial  cognizance."    Again,  (on  page 


1847.]  IN  THE  SUPREME  COURT.  265 


In  the  matter  of  Metzger. 


28)  he  says,  It  is  then  demonstrated  that  according  to  the  prac- 
tice, and  according  to  the  principles,  of  the  American  govern- 
ment, the  question  whether  the  nation  has  or  has  not  bound 
itself  to  deliver  up  an  individual  charged  with  having  committed 
murder  or  forgery  within  the  jurisdiction  of  Britain,  is  a  question 
the  power  to  decide  which  rests  alone  with  the  executive  de- 
partment. The  inference  from  that  debate  and  its  results,  is 
as  fair,  perhaps,  as  any  other,  that  the  majority  of  congress 
who  went  with  him  on  that  occasion,  and  in  the  language  of 
Judge  Story,  "  put  the  question  at  rest  and  forever,"  intended 
to  sustain  that  as  well  as  the  other  principles  which  he  then 
advanced.  Mr.  Marshall  maintained  that,  a  treaty  providing 
for  the  surrender  of  fugitives  being  made,  the  executive  was 
competent  of  itself,  without  judicial  or  legislative  aid,  to  execute 
it  How  far  he  is  competent  without  legislative  aid,  has  already 
been  shown  from  authority,  upon  principle  and  by  the  action 
of  the  government  for  50  years.  And  the  United  States  supreme 
court,  in  the  case  of  Holmes  v.  Jeniaon,  (14  Peters^  640,)  and 
more  recently  on  the  application  of  Metzger  for  a  habeas  corpus, 
have  recognized  the  necessity  of  judicial  action. 

But  then  the  questions  recur,  whence  do  the  judiciary  derive 
their  authority  to  act  in  the  matter?  Who  is  to  set  them  in 
motion,  and  what  is  to  regulate  and  control  the  form  and  man- 
ner of  their  going  ?  And  how  are  the  rights  of  the  accused  to 
be  protected  ?  These  are  important  questions  under  our  state 
constitution,  which  declares  that  no  man  shall  be  deprived  of 
any  of  the  rights  or  privileges  secured  to  him,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his  peers. 

The  learned  judge,  upon  whose  warrant  the  prisoner  was 
committed,  evidently  has  strong  doubts  upon  this  subject, 
though  he  thinks  them  capable  of  a  satisfactory  solution.  But 
the  solution  which  he  discovers  is  applicable  only  to  courts  of 
the  United  States,  not  to  the  judges  acting  out  of  court ;  and  be 
seems  to  have  overlooked  the  distinction  which  the  supreme 
court  have  since  rendered  so  important,  as  on  that  ground  alone 
to  deny  to  the  prisoner  the  privilege  of  having  his  case  reviewed 
in  the  federal  courts.    Under  that  dectskm,  I  am  not  at  Iflierty 
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to  disregard  so  grave  a  distinction,  and  am  compelled  to  inquire, 
i^  perchance,  the  courts  have  the  power,  does  it  follow  that  the 
judges  out  of  court  possess  it  also  ?  If  so,  whence  does  it  flow  ? 
Not  from  the  constitution,  for  that  is  silent  on  the  subject — ^not 
from  the  treaty,  for  that  is  equally  silent — ^not  from  any  express 
statutory  enactment,  for  the  want  of  that  has  been  throughout 
the  whole  case  the  great  ground  of  complaint — and  not  from 
necessary  implication  from  any  power  otherwise  granted.  It 
seems  to  me,  then,  that  it  can  trace  its  origin  to  no  other  source 
than  the  necessity  or  convenience  of  the  case.  When  we  are 
brought  to  this  point,  then,  the  whole  course  of  reasoning  on 
which  was  founded  my  decision,  that  the  police  magistrate  acted 
without  authority,  becomes  equaUy  applicable  to  the  district 
judge.  In  the  absence  of  any  provision  of  the  constitution,  of 
the  treaty,  or  of  the  statute,  conferring  the  power  upon  that 
officer,  I  am  compelled,  by  the  view  which  I  then  took  of  the 
case,  and  which  was  acquiesced  in  on  all  hands,  to  arrive  at  the 
same  conclusion  as  to  bis  power. 

It  is  with  unfeigned  diffidence,  and  after  long  consideration, 
that  I  have  imbibed  a  view  of  this  case,  so  different  from  that 
entertained  by  the  learned  judge  whose  decision  I  am  compelled, 
from  my  position,  thus  to  review.  His  long  experience,  and  the 
high  respect  which  I  entertain  for  his  judicial  character,  might 
have  inclined  me  to  3deld  my  own  conviction  to  his,  if  his  own 
opinion  of  the  power  of  the  United  States  court  had  been  clear 
and  decided,  or  if  he  had  at  all  considered  the  power  of  a  judge 
out  of  court ;  a  distinction,  I  repeat,  which  has  been  rendered 
important  by  the  subsequent  decision  of  the  supreme  court  of 
the  United  States. 

There  is  another  view  of  the  case  which  has  had  its  weight 
with  me,  and  that  is  the  mode  of  reviewing  the  decision  of  one 
of  the  federal  judiciary,  which  is  thus  brought  about  Such 
review  is  not  ordinarily  through  the  state  tribunals,  yet  I  see  no 
way  in  which  it  can  be  avoided  in  this  case.  I  was  boimd  by 
the  law  of  the  sovereignty  whose  minister  I  am,  under  severe 
penalties,  to  allow  the  writ  of  habeas  corpus.  It  was  to  the 
prisoner,  under  our  laws,  a  writ  of  right.    The  United  States 
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supreme  court  having  denied  to  him  the  privilege  of  carrying 
up  the  decision  of  the  district  judge  directly  for  their  review,  he 
had  a  right  to  resort  to  the  state  tribunals  as  the  conduit  through 
which  he  can  more  indirectly  pass  to  that  ultimate  tribunal, 
whose  peculiar  province  it  is  to  pass  upon  all  questions  arising 
under  treaties  made  by  the  authority  of  the  United  States. 
The  writ  being  returned  before  me,  it  was  my  duty  to  inquire  into 
the  cause  of  the  prisoner's  detention,  and  that  not  merely  as  it 
appeared  on  the  warrant  by  which  he  was  held,  but  as  it  might 
appear  from  any  fact  alleged  before  me,  to  show  that  his  im- 
prisonment or  detention  was  unlawful,  or  that  he  was  entitled 
to  his  discharge.  (2  i2.  S.  569,  §  50.)  I  have  therefore,  of  ne- 
cessity, gone  behind  the  mandate  of  the  president,  and  inquired 
into  the  legality  of  the  foundation  on  which  it  rested.  And 
finding  it  to  be  wanting  in  legal  aliment  necessary  to  support 
it,  I  have  no  alternative  but  to  declare  that  the  prisoner  cannot 
lawfully  be  held  under  it. 

It  will  be  observed  that  I  have  in  this  opinion  omitted  to  dis- 
cuss many  of  the  points  raised  before  me  on  the  several  argu- 
ments, which  have  been  had  in  the  case.  This  omission  has 
not  arisen  from  any  want  on  my  part  of  attention  to,  and  careful 
consideration  of  them,  but  solely  from  the  belief  that  their  dis- 
cussion was  not  necessary  to  the  determination  of  the  case,  on 
which  I  was  to  render  my  judgment.  There  is,  however,  one 
topic,  on  which  I  differ  in  opinion  with  the  learned  district  judge, 
which  strikes  me  with  so  much  force  that  I  cannot  forbear 
dwelling  a  moment  upon  it.  The  Spanish  treaty,  which  has 
been  already  alluded  to,  contained  a  stipulation  as  to  the  ratifi- 
cation and  confirmation  of  certain  grants  of  land  therein  men- 
tioned. The  English  side  of  the  treaty  contained,  in  that 
regard,  the  words  "shall  be  ratified  and  confirmed."  The 
United  States  supreme  court,  in  construing  those  words,  in  Fos- 
ter V.  Neilstm,  (2  Peters,  253,)  held  that  they  imported  a  con- 
tract to  be  performed  at  some  future  time,  and  therefore,  as  has 
been  already  mentioned,  required  legislation  before  that  part  of 
the  treaty  could  become  a  rule  for  the  courts.  That  treaty 
again  came  before  the  court  in  the  United  States  v.  Percheman^ 
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7  PeterSy  87,)  and  there  it  was  said  that  the  treaty  was  drawn 
up  in  the  Spanish  as  well  as  the  English  language.  Both  were 
originals  and  were  unquestionably  intended  by  the  parties  to  be 
identical.  The  Spanish  had  been  translated,  and  they  then 
understood  that  the  article  (of  the  treaty,)  as  expressed  in  that 
language,  was  that  the  grants  '^  shall  remain  ratified  and  con- 
firmed," &c.  The  court  then  holds  that  if  the  English  and 
Spanish  parts  can,  without  violence,  be  made  to  agree,  that 
construction  which  establishes  this  conformity  ought  to  prevail. 
No  violence  is  done  to  the  language  of  the  treaty  by  a  constiuc- 
tion  which  conforms  the  English  and  Spanish  to  each  other. 
Although  the  words  "shall  be  ratified  and  confirmed"  are  prop- 
erly words  of  contract,  stipulating  for  some  future  legislative  act, 
they  are  not  necessarily  so.  They  may  import  that  they  shall 
be  ratified  and  confirmed  by  force  of  the  instrument  itself. 
When  we  observe  that  in  the  counterpart  of  the  same  treaty, 
executed  at  the  same  time,  by  the  same  parties,  they  are  used 
in  this  sense,  we  think  the  construction  proper  if  not  unavoida- 
ble. To  apply  that  principle  to  the  case  in  hand.  The  con- 
vention with  France,  under  consideration,  is  drawn  up  in  the 
French  as  well  as  the  English  language.  In  the  latter  lan- 
guage, when  the  party  to  be  surrendered  is  spoken  of,  he  is 
twice  spoken  of  as  the  person  "charged  "  and  twice  as  the  per- 
son "accused."  In  the  French  counterpart,  the  expression 
is  xmiformly  accus6;  "les  individus  accuses," — "les  indivi- 
dus  qui  accuses" — "les  individus  qui  seront  accuses" — 
"  L'individu  ainsi  accus6."  It  appears  from  the  opinion  of  the 
learned  district  judge,  that  it  was  claimed  before  him  that  this 
French  phrase  was  equivalent  to  the  term  in  our  law  indicted 
or  arraigned,  and  that  it  was  proved  before  him  that  such  is  the 
understanding  of  the  term  by  the  bar  and  the  courts  in  France: 
inculpe  and  prevetiue  designate  persons  against  whom  criminal 
charges  or  proceedings  are  instituted,  up  to  the  period  when  the 
charges  are  acted  upon  by  the  chambre  de  cofiseil,  and  an  ac- 
cusation is  decreed  by  it,  and  then,  and  not  before,  they  become 
accuses.  {Code  d'inst.  Crim.  Arts,  127, 128,  241,  265.)  The 
same  question,  then,  arises  here  that  surose  under  the  Spanish 
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treaty.  Which  language  is  to  prevail  in  the  coostniction?  If 
the  English,  then  a  party  merely  ''  charged  "  or  ^'  accused  "  be- 
fore the  committing  magistrate  may  be  demanded.  The  pris- 
oner is  in  that  precise  situation.  He  has  been  charged  or 
accused  before  a  magistrate  authorized  to  arrest,  and  nothing 
more.  But  if  the  French  phrase  is  to  prevail,  then  the  prisoner 
does  not  come  within  the  treaty,  because  he  has  never  been  in- 
dicted or  arraigned,  never  been  mis  en  <iccusatumJ{c) 

There  b  a  great  difference  in  the  French  practice,  as  well 
as  in  ours,  between  a  person  merely  charged  with  a  crime  and 
one  who  has  been  indicted;  between  inculpe  and  a4xusee. 
There  is  much  more  solemnity  in  the  latter  than  in  the 
former — more  probability  of  guilt  A  farther  progress  toward 
conviction  has  been  attained,  and  the  questions  both  as  to  the 
guilt  of  the  prisoner,  and  the  nature  of  the  offence,  no  longer 
rest  merely  upon  the  untried  and  uninvestigated  complaint  of 
a  party,  but  have  been  investigated  by  the  prq)er  tribunal,  the 
grand  jury,  or  the  chambre  de  conseil,  and  probable  cause  for 
the  accusation  being  duly  found,  and  the  nature  of  the  offence 
charged  duly  defined.  This  is  an  important  consideration; 
for  it  is  not  every  offence  with  which  a  person  may  be  charged, 
for  which  he  can  be  surrendered.  It  is  only  a  few  specified 
cases :  and  it  often  becomes  an  extremely  difficult  question  for 
courts,  even  after  the  fact  is  estabhshed,  to  ascertain  the  nature 
of  the  offence  growing  out  of  iL 

(e)  It  WW  held,  thet  in  the  case  of  TA«  British  Prisoners^  referred  to  in  notes  (a) 
and  (6)|  that  an  application  under  the  treaty  with  Great  Britam  need  not  be  founded 
on  a  previous  indictment  found  against  the  persons  whose  suirender  is  sought  by  the 
British  tribunals,  nor  on  any  warrant  issuing  therefrom.  But  such  applications  are 
founded  on  the  tenth  article  of  the  British  treaty ;  which  varies  from  the  oorsespond- 
ing  article  in  the  French  treaty.  It  expressly  provides  for  an  examination  of  the 
evidence  of  criminality,  by  some  magistrate  in  the  place  or  country  where  the  sup- 
posed offender  is  arrested.  The  fugitive  may  merely  be  charged  with  one  of  the 
crimes  specified  in  the  treaty  as  having  been  committed  within  the  jurisdiction  of 
Great  Britain,  and  may  seek  an  asylum  or  be  found  within  our  territories ;  and  then 
a  magistrate  here  is  empowered  to  issue  his  warrant,  and  arrest  the  fugitive,  and 
himself  examine  into  the  imputed  offence,  before  ooomiitting  hun,  and  unless  satisfied 
of  his  guilt,  will  not  detain  him.  And  the  court  says  this  evidently  was  intended  to 
reach  cases  where  no  such  examination  had  been  made  elsewhere. 
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In  this  case,  it  is  very  difficult,  if  not  quite  impracticable,  for 
an  American  lawyer  to  determine  whether  the  act  charged 
upon  the  prisoner  was  forgery  under  the  French  law.  If  the 
matter  had  passed  through  the  chambre  de  conseU,  and  the 
prisoner  had  been  mis  en  accusation^  had  become  accusee^  it 
would  have  been  judicially  determined  that  if  the  prisoner  had 
done  the  acts  imputed  to  him,  it  would  constitute  the  crime  of 
forgery ;  but  now  the  complexion  of  the  act,  whether  forgery 
or  not,  rests  in  a  great  measure,  if  not  solely,  on  the  charge  of 
the  complainant.  So,  too,  under  our  law,  it  is  often  difficult  to 
define  the  boundary  between  breach  of  trust  and  constructive 
larceny ;  between  mere  fraud  and  the  felony  of  obtaining 
money  under  false  pretences.  And  when  we  come  to  the  exer- 
cise of  so  important  a  duty  as  the  surrender  of  a  native  or 
naturaUzed  citizen  upon  the  demand  of  a  foreign  nation,  to  be 
tried  in  a  foreign  judicatory,  shall  it  depend  on  the  complexion 
which  the  anger  or  malice  of  the  complainant  may  give  to  the 
case,  or  shall  it  obtain  its  hue  from  the  investigation  which  the 
grand  jury,  or  the  charnbre  de  conseil,  may  subject  it  to? 
These  inquiries  are  too  important  to  have  escaped  the  atten- 
tion of  the  contracting  parties ;  and  hence  we  find  a  phrase, 
having  a  definite  meaning  in  the  French  code,  entirely  incon- 
sistent with  the  idea  of  allowing  so  important  a  consideration 
as  extradition  to  rest  upon  the  color  which  the  complainant 
may  give  the  matter,  purposely,  repeatedly  and  carefully  used, 
in  a  manner  which,  under  our  law,  gives  it  controlling  influence 
over  both  parties  to  the  treaty.  So  that  a  person  demanded  of 
the  French  government  by  ours,  would  not  be  surrendered, 
unless  he  had  been  indicted,  or  mis  en  accusation.  At  all 
events,  the  French  government  might  so  act  with  great  pro- 
priety, and  point  to  the  language  it  had  carefully  used  in  the 
convention,  as  a  perfect  answer  to  the  demand.  Entire  reci- 
procity was  evidently  aimed  at  by  both  parties,  and  I  cannot 
conceive  a  reason  why  the  language  of  the  supreme  court,  in 
regard  to  the  Spanish  treaty,  does  not  apply  here  with  equal 
force,  and  why  I  am  not  bound  to  hold,  as  the  supreme  court 
then  held,  that  if  the  English  and  French  parts  can  without 
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violence  be  made  to  agree,  that  construction  which  establishes 
this  conformity  ought  to  prevail,  and  that  no  violence  will  be 
done  to  the  language  of  the  treaty  by  a  construction  which 
conforms  the  English  and  French  to  each  other.  If  this  con- 
struction is  to  prevail,  then  it  is  inevitable  that  the  prisoner  is 
not  within  the  treaty,  and  cannot  be  demanded  by  the  French 
government,  nor  surrendered  by  the  American ;  but  is  entitled 
to  the  protection  of  the  laws  of  this  state  against  the  attempt 
to  surrender  him. 

The  conclusion  then  at  which  I  have  arrived  is,  that  the 
prisoner  is  not  a  party  accused — mis  en  accusation — ^within  the 
meaning  of  the  treaty ;  and  that  the  president  cannot  execute 
the  power  of  extradition  without  both  legislative  and  judicial 
sanction  previously  obtained.  And  I  acknowledge  that  the 
conclusion  commends  itself  to  ray  favor,  because  of  the  protec- 
tion it  is  calculated  to  afford  to  personal  liberty  against  execu- 
tive authority. 

The  prisoner  must  therefore  be  discharged. 


Same  Term.    Before  the  same  Justice, 
The  Mechanics'  Bank  vs.  Edwards  and  others. 

It  k  an  onqaeationable  rule  of  equity,  that  where  one  creditor  has  a  lien  on  two 
fiinde,  and  another  creditor  has  a  lien  upon  only  one  of  those  funds,  the  latter 
has  a  right  to  demand  that  the  former  shall  have  recourse  first  to  the  fund  on 
which  he  alone  has  a  claim,  before  resorting  to  the  other. 

In  1836,  S.  and  E.  conveyed  100  loU  to  the  F.  L.  and  T.  Co.,  by  deed  in  fee,  for 
the  consideration  exprosed  therein  of  $170,000;  upon  which  the  company  gave 
to  S.  and  K.  170  certificates  of  $1000  each,  each  certificate  purporting  that  S.  and 
E.  had  deposited  with  the  company  01000  in  trust,  which  was  so  to  remain  for 
20  years,  to  bear  an  interest  of  5  per  cent ;  the  principal  to  be  payable  at  the  end 
of  20  years.  An  agreement  and  declaratian  of  trust  was  executed  between  S. 
and  E.  and  the  company,  declaring  that  the  conveyance  was  on  trust,  that  enough 
of  the  $170,000  of  certificates  should  be  applied  to  paying  off  incumbrances  on 
the  lots,  and  that  the  lots  should  be  conveyed  by  the  company,  ftom  time  to  time, 
to  such  persons  as  S.  and  E.  should  appoint;  the  company  to  receive  the  rents 
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and  purchase  money  until  they  shoold  he  reimbinwd  the  $170,000  and  interest; 
npon  which  they  were  to  reconvey  to  S.  and  E.  snch  of  the  lots  as  might  remain 
nnsold.  And  S.  and  E.  covenanted  to  pay  to  the  company  any  deficiency  which 
might  exist,  on  account  of  the  difference  between  the  avails  of  such  sales  and  the 
$170,000  advanced,  with  interest  In  1842,  S.  and  E.  released  to  the  company 
their  reversionary  interest  in  the  lots,  and  discharged  the  company  from  the  per- 
formance of  the  trust ;  and  the  company  dischai^ed  them  from  their  indebtedness 
under  the  agreement  and  declaration  of  trust  Bdd,  that  the  estate  of  the  com- 
pany, under  the  trust  deed  of  1836,  did  not  merge  in  the  release  of  1843,  so  as  to 
let  in  a  decree  obtamed  by  the  company  against  S.  and  E.  in  1839,  to  become  an 
incumbrance  on  the  premises,  and  to  be  entitled  to  priority  of  payment  out  of  the 
same. 

Held  alsOf  that  the  trust  created  by  the  arrangement  between  S.  A  E.  and  the 

'  company  was  such  a  trust  as  the  company  was  authorized  by  its  charter  to 
acocept  and  execute. 

The  doctrine  of  merger  is  never  regarded  with  &vor  in  a  court  of  equity.  For  it  as 
frequently  violates,  as  effectuates,  the  intention  of  the  parties. 

Merger  is  never  allowed  in  equity,  except  for  special  reasons,  and  to  carry  out  the 
intention  of  parties^  Estates  are  kept  distinct  when  the  interest  of  creditors 
requires  it 

It  is  not  competent  for  a  subsequent  mortgagee  to  set  up  usury  in  the  first  lien. 
That  is  a  personal  defence,  confined  to  the  borrower,  his  sureties,  heirs,  defisees 
and  representatives ;  or  to  those  persons  only  who  are  bound,  by  the  original  con- 
tract, to  pay  the  sum  borrowed. 

In  EQUITY.  The  plaintiffs  filed  their  bill  to  foreclose  a 
mortgage  executed  by  the  defendant  Edwards,  on  a  lot  known 
as  No.  23  Nassau-street ;  and  upon  a  sale  on  that  foreclosure 
there  was  a  surplus  of  $3439,15. 

The  Farmers'  Loan  and  Trust  Company  interposed  a  claim 
to  that  surplus,  by  virtue  of  a  decree  of  the  late  court  of  chan- 
cery, in  their  favor,  against  Edwards  and  one  Morgan  L.  Smith, 
for  $8399,30,  docketed  20  December,  1839,  which  was  a  gene- 
ral lien,  and  not  a  specific  one,  on  the  mortgaged  premises. 
Henry  Cotheal  claimed  the  surplus  under  a  mortgage  on  the 
same  premises,  No.  23  Nassau-street,  for  $10,000,  executed  by 
the  defendant  Edwards  to  him,  and  bearing  date  on  the  22d 
December,  1840. 

On  a  reference  to  a  master,  it  appeared  that  on  the  6th  of 
June,  1836,  Edwards  and  Smith  being  the  owners  of  100  lots 
of  ground  in  the  city  of  New- York,  valued  by  them  at  $277,000, 
proposed  to  the  Farmers'  Loan  and  Trust  Company  to  execute 
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to  them  a  tnist  of  the  property  at  a  valuation  of  $230,000. 
After  some  negotiation,  an  arrangement  was  made  whereby 
Smith  and  Edwards,  on  tl^e  1st  of  September,  1836,  conveyed 
the  100  lots  to  the  Farmers'  Loan  and  Trust  Company  in  fee, 
by  full  covenant  deed,  for  the  consideration  expressed  therein 
of  $170,000 ;  and  the  company  gave  to  Smith  and  Edwards 
170  certificates  of  $1000  each,  each  purporting  that  Smith  and 
Edwards  had  deposited  with  the  company  $1000  in  trust  which 
was  80  to  remain  for  20  years,  and  be  irredeemable  for  that  pe- 
riod, on  which  interest  at  5  per  cent  should  be  payable  semi- 
annually to  Smith  and  Edwards,  or  their  assigns,. on  presenta- 
tion of  the  coupons  annexed ;  and  the  principal  was  payable  to 
Smith  and  Edwards,  or  their  assigns,  on  the  1st  of  September, 
1856.  At  the  same  time  an  agreement  and  declaration  of  trust 
was  executed  between  Smith  and  Edwards  and  the  company, 
whereby  it  was  recited  that  Smith  and  Edwards  were  the  own- 
ers of  85  lots  of  ground  in  the  city  of  New- York,  which  were 
subject  to  various  incumbrances,  and  had  conveyed  the  same 
to  the  company.  And  it  was  declared  that  such  conveyance 
was  on.tmst,  that  enough  of  the  $170,000  of  certificates  should 
be  applied  to  paying  off  the  incumbrances  on  the  lots  conveyed, 
and  that  the  property  should  be  conveyed  by  the  company  from 
time  to  time  to  such  persons  as  Smith  and  Edwards  should  ap- 
point ;  the  company  to  receive  the  rents  and  purchase  money 
until  they  should  be  jreimbursed  the  $170,000  with  interest  at 
the  rate  of  7  per  cent.  Upon  such  reimbursement,  the  company 
were  to  reconvey  to  Snxith  and  Edwards  such  of  the  lots  as 
might  remain  unsold.  And  Smith  and  Edwards  covenanted 
to  pay  to  the  company  any  deficiency  which  might  exist  on  ac- 
count of  the  diflference  between  the  avails  of  such  sales  and  the 
$170,000  advanced,  with  7  per  cent  interest  as  aforesaid.  It 
was  proved  before  the  msister  that  at  the  time  these  certificates 
were  given,  they  had  a  value  in  market  of  from  8  to  10  per 
cent  below  par,  and  that  fact  was  known  to  the  company. 

On  the  23d  of  September,  1841,  Smith  and  Edwards  having 
failed  to  make  any  payments  to  the  company,  of  either  princi- 
pal or  interest,  and  the  amount  then  due  from  them  to  the 
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company  being  about  $240,000,  another  arrangement  was  made 
between  them,  whereby  Smith  and  Edwards  released  to  the 
company  their  reversionary  interest  in  the  85  lots,  and  dis- 
charged the  company  from  the  performance  of  the  trust,  and 
the  company  discharged  them  from  their  indebtedness  under 
the  agreement  and  declaration  of  trust ;  the  85  lots  being  worth 
at  that  time  about  $115,000. 

It  appeared  before  the  m£ister  that  the  decree  under  which 
the  Farmers'  Loan  and  Trust  Company  claimed  the  surplus, 
was  in  no  wise  connected  with  the  transaction  of  the  85  lots. 

The  master  reported  that  the  Farmers'  Loan  and  Trust 
Company  had  a  prior  claim  to  the  surplus;  and  the  cause  now 
came  on  to  be  heard  on  exceptions  to  his  report. 

A.  Thompson  4*  W,  Kent,  for  Cotheal,  insisted  that  the  de- 
cree of  the  Farmers'  Loan  and  Trust  Company  being  a  general 
lien  on  all  the  property  of  Smith  and  Edwards,  the  defendants 
therein,  they  were  bound  first  to  resort  to  other  property  of  their 
debtors,  before  coming  down  upon  that  on  which  Cotheal  had 
a  specific  lien  by  virtue  of  his  mortgage.  That  in  the  applica- 
tion of  this  principle,  the  company  were  bound  first  to  exhaust 
their  remedy  on  the  85  lots,  which  would  be  an  ample  security 
for  them,  because,  1.  The  transaction  between  Smith  and  Ed- 
wards and  the  Farmers'  Loan  and  Trust  Company,  in  regard 
to  the  85  lots,  was  in  fact  a  loem,  and  as  such  void  because 
usurious.  2.  It  was  void  also  because  made  in  contravention 
of  the  acts  incorporating  the  company.  3.  That  ti*ansaction, 
whether  it  was  a  loan  secured  by  a  mortgage,  or  a  trust,  was 
merged  in  the  release  of  1842,  and  thereby  the  property  was 
discharged  from  the  lien  of  that  transaction,  and  became  sub- 
jected to  the  lien  of  the  decree  of  the  Farmers'  Loan  and  Trust 
Company  on  which  they  now  claim  the  surplus  in  court  They 
cited  18  Wend.  591;  6  Paige,  19;  11  John.  /?.  534;  2  Cow- 
en,  195 ;  6  John.  R.  290 ;  15  id.  319  ;  10  Paige,  68;  3  Pouh 
eUy  1088;  1  Sim.  ^  Stu.  369;  18  Fa?.  384;  7  Pa^c,  248; 
11  ^rg.  ^  Rawle,  208;  7  Paige,  617;  1  HalPs  R.  480 ;  8 
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Paigey  639 ;  2  Oaweny  678  ;  2BI  Com.  177;  3Presi.  onEst 
43,  65, 177 ;  Sugk  on  Vend.  352. 

W.  C  NoyeSy  for  the  Farmers'  Loan  and  Trust  Company, 
made  the  following  points :  I.  The  decree  of  the  company  be- 
ing the  oldest  lien,  they  were  entitled  to  the  surplus.  II.  The 
matters  growing  out  of  the  trust  have  nothing  whatever  to  do 
with  the  right  of  priority  as  between  the  two  claims  upon  the 
fund.  The  most  that  was  pretended  on  the  part  of  Mr.  Cotheal 
was  that  the  company  was  bound,  in  the  first  instance,  to  col- 
lect their  decree  out  of  the  85  lots,  upon  the  equitable  principle 
that  where  a  party  has  two  funds,  out  of  which  he  may  collect 
his  debt,  he  shall  proceed  in  the  first  instance  against  that  upon 
which  the  other  party  has  no  claim.  This  principle,  however, 
has  no  application  to  the  present  case ;  nor  if  well  founded,  was 
the  master  authorized  to  entertain  it  ^  The  right  could  only  be 
asserted  upon  a  bill  or  a  decree  upon  which  all  the  equities  of , 
the  parties  could  be  adjusted.  Besides,  it  would  be  grossly  in- 
equitable to  apply  that  doctrine  in  this  case.  (6  John,  Ch.  Rep. 
417,  James  v.  Johnson,  S.  C,  2  Cowen,  246.  Starr  v.  EUiSy 
6  John.  393.)  III.  The  transaction  between  the  company  and 
Smith  and  Edwards  was  a  trust,  and  not  a  mortgage.  IV.  That 
transaction  was  not  usurious.  {Bank  of  Utica  v.  Post^  SPaige^ 
639.  iS.C,7flif«,391.)  V.  Nor  was  it  illegal,  or  unauthorized 
by  the  charter  of  the  company,  or  by  the  restraining  act. 
(6  Watts  ^  Serg.  227.  Lewin  an  Trusts^  498, 512*  Craig  v. 
Duval,  2  Wheat.  45.     Cooper  v.  Whitney,  3  HiU,  95.) 

VI.  Whatever  may  have  been  the  true  character  of  that 
transaction,  it  was  all  closed  by  the  conveyance  on  the  23d  of 
September,  1841,  of  the  trust  property  to  the  company;  and 
no  third  party  has  a  right  to  interfere  with,  or  question,  the  set- 
tlement then  made.  This  would  be  the  case,  even  if  it  was 
usurious.  {Denn  v.  Dodds,  1  John.  Cos.  158.  Pratt  v.  Ad- 
amsy  7  Paige,  641.  Comyn  on  Usury,  187.)  And  besides,  the 
company  had  no  notice  of  Cotheal's  mortgage,  and  caimot  be 
charged    with  constructive  notice  firom  its  being   recorded. 
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YII.  The  exception  to  the  master's  report  should  be  oyemiled, 
with  costs. 

Edmonds,  J.  It  is  unquestionably  d.  rule  in  equity  that 
where  one  creditor  has  a  lien  on  two  funds,  and  another  cred- 
itor has  a  lien  upon  only  one  of  those  funds,  the  latter  has  a 
right  to  demand  that  the  former  shall  have  recourse  first  to  the 
fund  on  which  he  alone  has  a  claim,  before  resorting  to  the 
other,  to  which  alone  the  latter  can  betake  himself  for  satisfac- 
tion of  his  claim. 

I  wiU  not  stop  to  consider  the  question  raised  at  the  bar, 
whether  the  matter  now  before  me  is  in  such  a  shape  as  to  allow 
that  piinciple  properly  to  be  carried  out  in  this  case ;  because 
if  I  shall  find  it  to  be  applicable,  and  there  is  this  difficulty  in 
the  case,  I  can  at  all  events  stay  all  proceedings  on  the  distri- 
bution of  the  surplus,  until  the  question  can  properly  be  brought 
before  the  court. 

The  first  thing  to  be  ascertained  is,  whether  the  principle  is 
applicable  to  the  case  before  me.  The  decree  of  the  Farmers' 
Loan  and  Trust  Company  being  prior  in  point  of  time,  to  CJo- 
theaPs  mortgage,  is  entitled,  in  equity,  as  well  as  at  law,  to  be 
first  paid ;  unless  some  superior  equity  has  been  created  in  favor 
of  the  mortgage. 

The  mere  fact  that  the  mortgage  is  a  specific  lien  only  on 
the  premises  out  of  which  the  surplus  in  question  has  flowed, 
while  the  decree  is  a  general  lien  upon  other  property  of  the 
debtor,  as  well  as  on  these  premises,  is  not  of  itself  enough  to 
establish  such  superior  equity.  Therefore,  other  grounds  on 
which  to  build  such  superior  equity  were  sought  after  on  the 
argument,  and  I  how  proceed  to  consider  them. 

I  will  first  consider  that  which  was  most  strenuously  ui^ed 
on  the  argument,  namely^  that  the  first  claim  of  the  company 
was  merged  in  the  subsequent  release,  and  that  therefore  the 
premises  affected  by  those  arrangements,  were  discharged  from 
that  claim,  and  were  thereby  subjected  to  the  lien  of  the  decree, 
and  thus  constituted  a  fund  to  which  resort  must  first  be  had 
in  satisfaction  of  the  decree.    This  aspect  of  the  claim  is  found- 
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cd  entirely  on  the  technical  doctrine  of  merger,  a  doctrine  never 
regarded  with  favor  in  a  court  of  equity.  (3  Prest.  on  Est. 
668.  1  Atk.  592.  Shep,  Touch.  121.  Phillips  \.  Phillips,  1 
P.  Wms.  41.)  For  it  as  frequently  violates,  as  effectuates,  the 
intention  of  the  parties.  This  case,  if  the  doctrine  should  be 
appUed,  would  be  a  striking  illustration  of  this  truth ;  as  no  one 
can  for  a  moment  imagine  that  it  was  the  intention  either  of 
the  company  or  of  Smith  and  Edwards,  by  the  release  of  1842, 
to  discharge  the  85  lots  from  the  claim  of  the  company,  and 
subject  them  to  the  other  debts  of  Smith  and  Edwards.  On 
the  contrary,  the  intention  is  very  plain,  that  the  object  was  to 
preserve  and  enforce  that  claim  and  make  it  available  to  the 
company.  On  the  other  hand,  merger  is  never  allowed  in 
equity,  except  for  special  reasons  and  to  promote  the  intention 
of  the  parties.  (3  Prest.  on  Est.  408.  1  P.  Wms.  41.)  Thus, 
where  there  is  a  confusion  of  rights,  so  that  at  law  there  would 
be  an  immediate  merger,  equity  acting  upon  the  intent,  express 
or  implied,  will  preserve  them  distinct.  [Lord  Compton  v.  Ox- 
enden,  2  Veset/,jun.  264.)  So  where  a  tenant  for  life,  paying  off 
an  incumbrance,  takes  an  assignment,  connecting  it  with  the 
legal  estate  of  inheritance,  prima  facie  it  might  be  a  merger ; 
unless  there  is  evidence  of  an  intention  to  continue  the  charge. 
{St.  Paul  V.  Dudley  ^  Ward,  16  Ves.  173.)  So,  in  equity,  the 
mortgage  is  not  necessarily  merged  by  union  with  the  fee ;  the 
actual  intention,  not  estabUshed  by  the  acts  of  the  party,  will 
be  presumed,  from  the  greater  advantage,  against  the  merger. 
{Forbes  v.  Moffat,  18  Ves.  384.)  The  doctrme  in  equity  is  laid 
down  very  precisely  by  the  master  of  the  rolls  in  this  case. 
'^  It  is  very  clear  that  a  person  becoming  entitled  to  an  estate 
subject  to  a  charge  for  his  own  benefit,  may,  if  he  chooses,  at 
once  take  the  estate,  and  keep  up  the  charge.  Upon  this  sub- 
ject a  court  of  equity  is  not  guided  by  the  rules  of  law.  It  will 
sometimes  hold  a  charge  extinguished  where  it  would  subsist 
at  law,  and  sometimes  preserve  it,  where  at  law  it  would  be 
merged.  The  question  is  upon  the  intention,  actual  or  pre- 
sumed, of  the  person  in  whom  the  interests  are  united."  And 
Chancellor  Kent,  (4  Com.  102,)  says  that  merger  is  not  favored 


278  CASES  IN  LAW  AND  EaUITY  [Not?.  15 


*  Mechanics'  Bank  r.  Edwards. 

in  equity,  and  is  never  allowed  unless  for  special  reasons,  and  to 
promote  the  intention  of  the  parties.  The  intention  is  the  gov- 
erning principle  in  equity,  and  there  it  depends  upon  circum- 
stances, and  is  governed  by  the  intention,  either  express  or  im- 
plied, of  the  person  in  whom  the  estates  unite,  and  the  purposes 
of  justice.  {Gardner  v.  Astor^  3  John,  Ch.  Rep.  63.  Starr  v. 
Ellis^  6  Id,  393.  Lockwood  v.  Sturdevant,  6  Conn.  373.  Denn 
V.  Van  Ness,  5  Haist.  102.) 

This  being  the  rule  in  equity,  it  is  too  decisive  of  the  main 
ground  on  which  Cotheal's  claim  was  made  to  rest,  to  render  it 
necessary  for  me  to  consider  the  cases  in  which,  for  the  benefit 
of  the  creditors,  the  estates  are  kept  distinct,  notwithstanding 
the  doctrine  of  merger,  and  those  in  which  the  same  rule  obtains 
in  respect  to  strangers,  though  as  to  parties  and  privies  there 
may  be  a  merger.  In  regard  to  these,  it  is  laid  down,  (3  Pres- 
ton, 447,)  that  notwithstanding  the  merger  of  the  particular 
estate,  persons  who  have  interests  affecting  the  estate  which  is 
merged,  will  be  left  in  the  same  condition,  in  point  of  benefit, 
as  if  no  merger  had  taken  place. 

Upon  these  principles,  the  intention  of  the  parties,  and  the 
interest  or  benefit  of  the  party  in  whom  the  estates  unite,  alike 
forbid  my  holding  the  estate  of  the  Farmers'  Loan  and  Trust 
Company  under  the  deed  of  1836,  so  merged  in  the  release  of 
1842,  as  to  let  in 'the  decree  of  1839  to  become  an  incum- 
brance on  those  premises,  and  entitled  to  priority  of  payment  * 
out  of  them. 

This  renders  it  necessary  for  me  to  consider  the  other  grounds 
on  which  it  is  sought  to  set  aside  the  claim  of  the  compg^ny 
under  the  trust  deed  of  1836. 

1.  As  to  the  usury.  It  is  well  established  that  this  is  a  per-* 
sonal  defence,  and  cannot  be  set  up  by  a  stranger  to  the  origi- 
nal transaction.  {Reading  v.  Weston,  7  Conn.  413.  De  Wolf  I 
V.  Johnson,  10  Wheat.  367.)  The  chancellor,  in  Colev.  Savage, 
(10  Paige,  583,)  attempted  to  overturn  this  rule,  upon  the 
strength  of  the  revised  statutes,  {I  R.  S.  772,)  and  the  statute 
of  1837,  {Sess.  L.  of  1837,  p.  487,  §  4,)  and  to  extend  the  de- 
fence beyond  the  "  borrower"  and  his  sureties,  heirs,  devisees,                       { 
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and  personal  representatives,  and  confer  it  also  upon  the  subse- 
quent grantees  of  premises  subject  to  a  usurious  mortgage. 
But  the  court  for  the  correction  of  errors,  in  Post  v.  Bank  of 
Uiica,  (7  Hill,  391,)  overruled  his  decision,  and  even  under  our 
peculiar  statutes,  confined  the  defence  to  those  persons  only 
who  were  bound  by  the  original  contract  to  pay  the  sum  bor- 
rowed. {Livingston  v.  Harris,  11  Wend.  329.)  So  that  within 
those  two  cases,  in  our  court  of  last  resort,  Cotheal  has  no  right 
to  set  up  that  defence  in  this  case.  And  it  is  therefore,  un- 
necessary for  me  to  inquire  whether  the  transaction  of  1836,  be- 
tween Smith  and  Edwards  and  the  company,  was  usurious  or  not. 

2.  As  to  the  alleged  illegality  of  the  transaction,  under  the 
acts  incorporating  and  relating  to  the  company. 

Under  the  second  section  of  the  act  of  1822,  relating  to  this 
company,  it  was  authorized  to  take  and  receive,  by  deed  or 
devise,  any  effects  and  property,  both  real  and  personal,  which 
might  be  left  or  conveyed  to  it  in  trust,  and  to  assume,  perform, 
and  execute  any  trust  which  might  be  created  or  declared  by 
any  deed  or  devise  as  aforesaid.  This  is  the  general  power  of 
the  corporation  ]  and  the  trust  created  is,  in  form,  at  least,  a  strict 
compliance  with  the  terms  of  the  statute.  The  original  appli- 
cation was  for  the  company  to  receive  the  lands  in  trust. 
And  the  final  arrangement  was  consummated  by  deeds  which 
declared  that  they  were  so  received,  in  trust  to  sell  and  pay 
certain  money,  or  to  reconvey.  However  strong,  then,  may  be 
the  suspicion  that  this  whole  arfangement  was  a  mere  devise 
to  cover  a  loan  secured  by  mortgage,  or  a  transaction  in  vio- 
lation of  some  of  the  restrictions  attempted  to-  be  thrown 
around  this  company,  I  am  not  at  liberty,  upon  the  evidence 
before  me,  to  pronounce  it  to  be  otherwise  than  a  strict  trust 
conformable  to  the  power  specially  conferred  on  it  by  the  legis- 
lature. There  is  indeed,  no  evidence  before  me  that  the 
transaction  was  any  thing  else  than  one  of  its  authoruzed  trusts ; 
and  I  see  nothing  in  the  case  to  authorize  me  to  set  it  aside. 

The  conclusion,  then,  at  which  I  have  arrived  is,  that  there 
was  no  other  fund  on  which  the  Farmers'  Loan  and  Trust 
Company  had  a  lien,  or  in  which  it  had  an  interest,  in  respect 
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to  the  decree  of  1839,  and  to  which,  on  the  application  of  Co- 
theal,  they  might  have  been  compelled  in  the  first  instance  to 
resort ;  and  that  therefore  it  had  a  lien  on  the  surplus  in  court 
prior  to  CotheaPs  mortgage. 

The  master's  report  must  be  confirmed,  and  the  exceptions 
be  overruled  with  costs.  7     A^'v^  S~^  ^"^ 


Same  Term.    Before  the  same  Justice. 
Tallman  vs.  Parley  and  others. 

Where  mortgaged  premises  are  sold  under  a  prior  mortgage,  and  there  is  a  snriJas 
arising  from  the  sale,  which  is  brought  into  court,  such  surplus  belongs  to  the 
mortgagees  in  a  second  mortgage,  rather  than  to  judgment  creditors  of  the  mortr 
gagor ;  although  their  judgments  are  prior  in  date  to  the  second  mortgage. 

Judgment  creditors  are  entitled  only  to  such  rights  in  the  real  estate  of  the  debtor  as 
the  debtor  rightfully  possesses.  They  can  take  all  that  belongs  to  the  debtor,  and 
nothing  more. 

In  Equity.  The  plaintiff  was  the  owner  of  two  lots  of 
ground  in  the  city  of  New- York,  which  he  agreed  to  sell  to  the 
defendant  Parley  for  $2400  each.  Farley  entered  into*  the  ne- 
gotiation for  the  purpose  of  building  on  the  lots,  but  was  unable 
to  make  any  payment  toward  the  consideration  of  the  lots.  It 
was  thereupon  agreed  between  TaUman,  Farley,  and  Gerardus 
Clark,  that  Clark  should  advance  to  Farley  $5000  on  each  lot, 
to  enable  him  to  erect  the  buildings  on  them ;  that  the  deed 
from*  Tallman  to  Farley  should  not  be  deUvered  until  sufficient 
money  had  been  advanced  by  Clark,  and  expended  by  Farley 
on  the  buildings,  to  render  the  premises  adequate  security  for 
the  consideration  money.  And  that  then  the  consideration 
money  should  be  secured  by  a  mortgage  on  the  lots,  and  the 
$10,000  to  be  advanced  by  Clark  should  be  secured  by  a  second 
mortgage.  Farley,  in  pursuance  of  this  arrangement,  took  pos- 
session of  the  lots  and  began  the  erection  of  the  buildings.    Iq 
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due  time  the  deed  from  Tallman  which  had  been  left  in  escrow 
was  delivered  to  Parley.  At  the  same  time  he  executed  and 
delivered  a  mortgage  to  Tallman  for  the  consideration  money, 
and  two  mortgages  for  the  $10,000  to  be  advanced  by  Clark ; 
one  to  Nicholas  De  Alfaro  on  one  of  the  lots,  for  the  $5000  to 
be  expended  on  the  building  on  that  lot,  and  another  to  Laurent 
Salles,  for  a  like  amount,  on  the  other  lot,  to  be  expended  for  a 
like  purpose.  Farley,  after  the  expenditure  of  the  $5000  on 
each  lot,  was  unable  to  finish  the  buildings,  but  conveyed  the 
lots  to  Clark,  who  completed  the  buildings  by  an  expenditure 
of  about  $5000  beyond  the  amount  of  the  mortgages  to  Salles 
and  De  Alfaro.  Tallman's  mortgage  not  being  paid,  the  bill 
was  filed,  in  this  suit,  to  foreclose  it,  and  a  decree  for  foreclosure 
and  sale  obtained.  On  the  sale  the  property  produced  a  surplus 
of  about  $5000  over  and  above  Tallman's  mortgage.  Salles 
and  De  Alfaro  filed  their  claims  to  such  surplus,  under  their 
mortgages.  Sidney  V.  Smith,  Frederick  Coe,  and  others,  inter- 
posed claims  to  the  surplus  by  virtue  of  sundry  judgments  which 
they  held  against  Farley,  and  which  had  been  obtained  and 
docketed  in  the  county  of  New- York,  at  different  periods,  but 
all  prior  to  the  deed  from  Tallman  to  Farley,  and  prior,  of 
course,  to  the  mortgages  to  Salles  and  De  Alfaro.  The  master, 
on  a  reference,  reported  that  the  mortgages  to  Salles  and  De 
Alfaro  were  the  prior  liens  on  the  surplus.  And  the  case  now 
came  on  to  be  heard  on  exceptions  taken  by  the  judgment 
creditors  to  his  report. 

G.  Clark,  for  the  n^ortgagees,  made  the  following  points. 

I.  De  Alfaro  and  Salles  have  a  stronger  equitable  claim  to  this 
surplus  than  any  other  claimant,  and  must  be  preferred.  And 
although  as  a  general  rule,  if  there  be  several  equitable  interests 
affecting  the  same  estate,  they  will  attach  according  to  the  re- 
spective  periods  at  which  they  commenced,  yet  this  general 
nile  admits  of  exception,  if  any  one  of  the  parties  hath  more 
equity  than  th^  others ;  for  he  that  hath  the  more  equity  shall 
be  preferred.  (1  Powell  on  MorL  379.  2  C/l  Ca.  213.  2 
Ves.  sen,  486.)    1.  Judgments  being  general  liens  only,  are  lia- 
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ble  to  be  displaced  in  a  court  of  equity,  and  made  subordinate 
to  other  claims  of  greater  equity.  {Kiersted  v.  Avery,  4  Paige, 
15.  Morris  v.  Mowatt,  9  Id.  686, 590.  White  v.  Carpenter, 
Id,  266.  In  re  fifotre,  1  Id.  128.  /Sfec  ofco  1  John.  Ch.  406.) 
2.  Judgments  at  law  are  never  considered,  in  courts  of  equity, 
as  of  the  same  rank,  as  to  lien,  as  mortgages ;  because  although 
they  are  liens,  they  do  not  specifically  charge  lands,  whereas 
mortgages  do.  (4  Kenfs  Com.  151, 154.  1  Powell,  435.)  3. 
Judgment  creditors  coming  into  a  court  of  equity  to  enforce 
their  rights,  are  subject  to  the  rule  of  equity  that  he  who  will 
have  equity  must  do  equity :  and  hence  it  is  well  settled  that 
if  a  judgment  creditor  comes  into  a  court  of  equity  to  redeem 
against  a  purchaser  who  has  made  improvements  without  notice 
of  the  judgment,  he  must  pay  for  the  improvements.  {Benedict 
V.  GUman,  4  Paige,  62.  2  Ch.  Cos.  164.  5  Bae.  Ab.  80, 82, 
tit.  Mortgage.  2  Ch.  Pr.  361.)  And  a  mortgagee,  for  all 
purposes  of  this  kind,  is  considered  a  purchaser,  (10  Paige,  437,) 
and  the  record  of  the  judgment  is  not  a  sufficient  notice. 
(1  Powell,  496,  497.  1  Com.  Dig.  tit.  Mortgage,  4  A.  4. 
Pr.  Cos.  in  Ch.  37.  Atkinson  on  Titles,  581.  4  Paige,  62.) 
4.  It  is  a  rule  also  in  equity,  that  where  a  man  is  a  purchaser 
without  notice,  he  shall  not  be  annoyed  in  equity,  not  only 
where  he  has  the  legal  estate,  but  where  he  has  a  better  title 
to  call  for  the  legal  estate.  (1  Powell  on  Mort.  397.  2  Vem. 
699, 600.)  6.  If  an  incumbrancer  lies  by,  and  sees  that  a  second 
incumbrancer  is  lending  his  money  on  the  same  security,  and 
does  not  inform  him  of  it,  he  will  lose  his  priority.  (1  Powell, 
366.    6  Bac.  Abr.  tit.  Mort.  51.) 

U.  But  there  was  an  equitable  mortgage  In  favor  of  the 
mortgagees,  prior  in  time,  to  the  judgment's  attaching.  1.  The 
purchase  of  the  two  lots  in  question  from  Tallman,  and  the 
giving  of  the  deed  by  him  was  coupled  with  the  condition  that 
Parley  (the  purchaser)  was  to  give  a  mortgage  for  the  whole 
purchase  money,  smd  that  he  should  raise  the  money  to  build 
on  the  lots  by  giving  a  second  mortgage  or  mortgages  to  the 
present  mortgagees,  (or  to  Clark  as  their  agent,)  who  were  to 
advance  the  money  to  build  with.    And  Tallman  states  ex* 
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pressly  that  but  for  that  agreement  he  would  not  have  delivered 
the  deed.  It  was  all  one  transaction.  2.  The  property  there- 
fore came  to  Farley  (if  it  came  to  him  at  all)  subject  to  the 
above  mentioned  agreement  to  give  Clark  or  his  clients  mort- 
gages for  the  advances  he  should  make,  and  which  agreement 
was  prior  to  the  judgments'  attaching,  and  the  deed  was  deliv- 
ered by  Tallman  to  Clark  pursuant  to  such  arrangement. 
3.  Such  an  agreement  is  equivalent  to  an  actual  mortgage,  and 
the  land  was  therefore  subject  to  this  equity  when  the  judg- 
ments attached.  {In  Re  Howe,  1  Paige,  126,  128.)  4.  The 
deposit  of  the  title  deeds  with  Clark  constituted  an  equitable 
mortgage  in  favor  of  those  he  represents.  (4  Kenfs  Com.  151, 
154.  17Fej.230.  12/rf.401.  2 /Sawrf/.  9, 10.)  5  It  is  a  rule  in 
equity  that  where  several  persons  have  equal  equity,  he  amongst 
them  that  hath  possession  of  the  legal  estate,  or  the  title  deeds, 
shall  be  preferred  although  subsequent  in  point  of  time.  (1  Povh 
ell  on  Mort  381.  3  P.  Wms.  280.)  And  in  the  latter  case,  a 
second  mortgage  was  preferred  to  a  former,  because  a  mortgagee 
had  possession  of  the  title  deeds.  6.  But  where  the  parties 
have  not  equal  equity,  those  that  have  the  greatest  equity  shall 
be  reUeved  against  the  legal  estate.    (1  Powell  on  Mort.  438.) 

III.  The  mortgages  in  the  present  case  are  equivalent  to 
mortgages  for  the  purchase  money,  which  always  had  a  prefer- 
ence, even  before  the  statutory  provision  on  the  subject.  (1  Bro. 
a  C.  424.  Amb.  724.  3  Atk.  272.  1  Vem.  267.  2  Ves.  622. 
Ponbl.  Eq.  381.    4  Kent's  Com.  152.) 

IV.  Parley  (the  judgment  debtor)  never  had  any  interest  in 
the  premises  on  which  the  judgment  could  attach.  He  never 
paid  any  thing.  And  a  court  of  equity  will  protect  the  equita- 
ble rights  of  third  persons  against  the  legal  lien,  and  will  limit 
that  lien  to  the  actual  interest  which  the  judgment  debtor  has 
in  the  estate.  {Kiersted  v.  Avery,  4  Paige,  15.  Matter  of 
Howe,  1  Id.  128.  White  v.  Carpenter.  2  Id.  266.  Atk.  on 
Conv.172.    •Gilb.Eq.  Rep.  13.) 

Y.  Farley,  so  far  as  he  became  possessed  of  the  property,  was 
a  mere  trustee  for  the  mortgagees,  until  the  money  advanced 
for  the  buildings  should  be  paid.     {Oarson  v.  Oreen,  1  John. 
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Ch.  R.  308.)    And  the  judgments  were  no  liens  as  against  the 
cestuis  que  trust.    (1  John.  Ch.  Rep.  62.) 

O.  M.  Ogden  made  the  following  points  for  the  judgment 
creditors.  I.  The  lien  of  the  judgments  of  the  defendant 
is  superior  to  the  lien  of  the  second  mortgages,  and  is  the  first 
and  prior  Uen  upon  the  whole  of  the  surplus  for  the  payment 
of  the  amount  thereof,  and  interest  thereon  from  and  after  the 
21st  day  of  February,  1846 ;  because  1.  The  mortgage  firom 
Farley  to  the  defendant  Salles  in  fact  was  not  delivered  until 
some  time  after  the  dehvery  of  the  deed  from  George  F.  Tall- 
man  to  Farley.  2.  The  delivery  of  the  deed  and  the  deliv- 
ery of  the  mortgage  could  not  have  been  so  simultaneous  as 
to  shut  out  the  Uen  of  the  judgments.  3.  The  Uen  of  the 
judgments  attached  eo  instanti  that  the  title  became  vested  in 
Farley. 

II.  The  court  will  decree  the  payment  of  the  judgments 
according  to  their  legal  priority;  unless  the  defendants  Salles 
and  De  Alfaro  have  greater  equities,  prior  in  point  of  time. 
III.  There  was  no  agreement  between  the  second  mortgagees, 
th^  complainant  and  Farley,  by  the  operation  of  which  the  for- 
mer was  to  have  a  lien  superior  to  that  of  the  said  judgments : 
and  the  court  wiU  enforce  the  agreements  of  parties,  but  will 
not  make  agreements  for  them.  lY.  If  the  mortgages  to  the 
defendant  Salles  and  De  Alfaro  are  the  prior  Uen  upon  the  said 
surplus  moneys  to  any  extent  or  for  any  sum  of  money,  they  are 
such  Uen  only  for  the  sum  or  sums  of  money  which  had  been, 
previously  to  the  deUvery  of  such  mortgage,  advanced  by  the 
defendants  Salles  and  De  Alfaro  to  Farley,  oq  the  faith  of  the 
contemplated  security  of  such  mortgage,  or  for  such  sums  so 
previously  advanced,  and  in  addition  for  such  sum  or  sums  of 
money,  if  any,  as  were  advanced  on  the  faith  of  the  security  of 
euch  mortgages  at  the  time  of  the  deUveiy  thereof. 

Edmoj^ds,  J.  Tbe  judgment  creditors  com6  into  this  court 
to  enforce  the  l^al  Uen  of  their  several  judgments,  and  they 
claim  that  they  are  entitled  to  be  first  paid,  because  they  are 
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prior  in  point  of  time  to  the  mortgages.  It  b  not  pretended 
that  those  creditors  have  made  any  advances,  or  incurred  any 
liabilities,  on  the  strength  of  the  mortgaged  premises ;  or  that 
any  agreement  has  ever  been  made  between  them  and  Farley, 
by  which  they  were  to  have  a  specific  lien  on  them.  But  they 
claim  under  the  legal  right  growing  out  of  the  general  lien  of 
their  judgments. 

These  judgment  creditors  are  not  in  equity  regai'ded  as  bona 
fide  purchasers,  and  entitled  to  the  consideration  which  equity 
gives  them,  when  they  become  such  without  notice,  for  a  valu- 
able consideration  actually  paid;  but  they  are  looked  upon 
simply  as  proceeding  in  invitumy  to  enforce  their  legal  demands, 
and  are  not  entitled  to  the  same  favor  as  a  piurchaser,  whose 
right  may  be  enforced  through  the  conscience  of  the  other  par- 
ty. (2  Story's  Eq.  1502.  Laiigton  v.  Hortan,  1  Hare^  547. 
Skeeles  v.  Shearly,  3  Myl.  ^  Cr.  112.  Story's  Eq.  PL  i 
807,  a.)  Mortgagees  however,  who  have  advanced  money  on 
the  credit  of  the  land,  are  considered  as  bona  fide  purchasers. 
{In  Re  Howe,  1  Paige,  128.)  Judgment  creditors  are  entitled 
only  to  such  rights  in  the  premises  as  the  judgment  debtor 
rightfully  possessed.  (2  Story's  Eq.  i  1503,  b.  Whitworth  v. 
Gaugain,  3  Harems  R.  416.)  They  can  take  all  that  belonged 
to  the  debtor,  and  nothing  more.  {Langton  v.  Horton,  1  Har^s 
R.  547.  Kiersted  v.  Avery,  4  Paige,  15.  Morris  v.  Mowaitj 
2  Id.  690.)  This  principle  is  well  established  in  equity  ju- 
risprudence. It  is  of  frequent  application  in  cases  of  trusts, 
and  is  entirely  decisive  of  this  case.  For  it  cannot  be  pretended 
that  the  judgment  debtor  ever  had  any  right  to  the  premises, 
independent  of  the  equitable  rights  of  the  second  mortgagees. 
His  title  was  taken  in  subordination  to  their  claim,  and  the 
very  value,  out  of  which  the  surplus  in  question  flowed,  was 
produced  solely  by  the  money  thus  advanced  to  him.  If  the 
judgment  creditors  could  find  a  moment  of  time  in  which  their 
debtor  had  a  right  to  sell  or  incumber  the  premises,  in  prefer- 
ence to  the  claim  of  the  second  mortgagees,  they  might  perhaps 
find  some  aliment  on  which  their  legal  claim  might  be  fed. 
But  no  such  tune  can  be  found :  and  as  their  debtor  never  had 
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a  right  to  alienate  or  incumber  the  premises  to  the  exclusion  of 
the  second  mortgagees,  and  as  these  judgment  creditors  can 
take  only  such  right  as  their  debtor  had,  they  have  no  right  in 
equity  to  the  preference  they  now  set  up. 
The  master's  report  must  be  confirmed,  with  costs  to  be  taxed. 


Same  Term.    Before  the  same  Justice. 
In  the  matter  of  Flatbush  Avenue  in  the  city  of  Brookl3m. 

On  an  application  to  confinn  the  report  of  coauniflsiooers  of  estimate  and  asseeBment, 
affidavits  made  by  persons  who  are  only  interested  in  the  question,  and  not  in  the 
result  of  the  proceedings  before  the  court,  may  be  read,  in  oppodtion  to  the  motbn. 

When  private  property  is  to  be  taken  for  the  public  use,  it  is  important  that  all  the 
forms  of  the  law  should  be  complied  with ;  for  those  forms  have  been  devised,  and 
certain  restrictions  adopted,  for  the  protection  of  private  right  against  public  op- 
pression. 

In  all  cases  of  public  improvements,  where  private  property  is  to  be  taken  without 
the  owner's  consent,  at  the  demand  of  a  local  corporation,  it  is  essential  to  inquire 
whether  all  the  requisitions  of  the  statute  have  been  complied  with.  And  courts 
cannot  allow  any  essential  departure  from  them,  without  jeoparding  private  rights, 
which  have  no  adequate  protection  except  in  our  courts. 

The  acts  of  the  legislature  relative  to  the  city  of  Brooklyn,  and  the.  opening  of  streets 
and  avenues  therein,  give  no  authority  to  proceed  against  unknown  owners  of 
lands ;  and  if  any  of  the  owners  of  land  required  for  a  street  are  unknown,  a  law- 
ful assessment  cannot  be  made. 

It  is  an  inflexible  rule  of  law,  that  no  man  ahall  be  deprived  of  his  property  without 
an  opportunity  of  defending  himself.  Upon  this  principle,  a  report  of  commission^ 
ers  of  estimate  and  assessment  will  not  be  confinned  if  it  contains  an  assessment 
upon  property  in  Brooklyn  belonging  to  unknown  owners. 

What  degree  of  particularity  is  necessazy,  in  describing  the  owners  of  property 
assessed  for  the  opening  of  an  avenue  in  the  city  of  Brooklyn. 

The  commissioners  are  required  by  the  statute,  to  specify  in  their  report  the  respeO' 
tive  interests  of  the  owners,  the  amount  awarded  to  the  several  parties  interested, 
the  amount  assessed  upon  the  difierent  interests  in  the  premises  affected,  and  to 
designate  the  interests  of  the  parties,  and  their  liabilities  in  relation  thereto.  And 
if  their  report  does  not  contain  these  particulars,  it  will  not  be  confirmed. 

Courts  must  obtain  jurisdiction  as  well  of  the  penmn  to  be  affected  by  their  judg- 
ment, 08  of  the  subject  matter. 
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It  aometiiiieB  becomefl  neceuazy,  evyeaaHly  in  proceedings  in  ran,  to  proceed  against 
persons  who  are  unknown ;  but  courts  have  no  power  to  do  so,  unless  the  legis- 
lature has  interposed,  and  by  some  sort  of  substituted  service,  given  to  the  court 
jurisdiction  over  the  person. 

It  is  the  duty  of  commissioners  of  estimate  and  assessment  in  the  city  of  Brooklyn, 
to  estimate  the  expenses  of  opening  a  steeet  or  avenue.  This  includes  not  merely 
the  costs  and  expenses  of  making  the  assessment,  but  also  the  costs  and  charges 
of  making  the  improvement,  and  the  amounts  to  be  paid  for  the  lands  and  build- 
ings required  to  be  taken  for  it  And  the  several  items  of  the  expense  should  be 
stated  in  the  report. 

The  commissioners  are  also  required  to  estimate  the  benefit  to  be  derived  from  the 
improvement,  not  only  in  the  aggregate,  but  that  to  be  derived  by  the  parties 
respectively. 

Where  it  appeared  from  the  report  of  commissioners  respecting  the  opening  of  an 
avenue,  that  such  avenue  crossed  a  public  turnpike  at  two  distant  points,  and  thus 
opened  a  road  whereby  travellers  could  avoid  the  toll  gate  of  the  company,  thereby 
materially  injuring,  if  not  destroying,  the  value  of  the  franchise ;  for  which  injury 
the  commissioners  had  not  awarded  any  damages,  but  they  had  awarded  the  com- 
pany two  small  sums  for  the  damage  arising  fiom  taking  the  road  for  the  avenue, 
and  had  assessed  them  on  equal  amount  for  the  expense  of  opening  the  avenue; 
the  court  refused  to  confirm  the  report 

The  franchise  which  a  turnpike  company  obtains  from  the  legislature,  by  its  act  of 
incorporation,  is  as  much  the  subject  of  value  to  the  company  as  the  private  prop- 
erty of  any  individuaL  And  they  have  aa  clear  a  right  as  any  person  owning 
land  to  be  indemnified  for  an  injury  sustained  by  them  in  consequence  of  the  ap- 
propriation of  their  property  to  the  public  use. 

The  doctrine  that  because  a  turnpike  company  derived  its  franchise  from  the  same 
source  from  which  the  dty  of  Brooklyn  obtained  its  power  to  open  an  avenue, 
therefore  the  company  are  not  entitled  to  any  compensation  for  an  injury  to  their 
property,  is  untenable. 

N.  F.  Waring,  for  the  corporation  of  Brooklyn,  moved  to 
confirm  the  report  of  commissioners  of  assessment  and  estimate 
of  the  expense  of  opening  the  above  mentioned  avenue. 

/  Dykemarij  for  Mary  Powers,  objected  to  the  confirmation. 
1.  Because  she  had  not  been  awarded  a  fair  amount  of  dama- 
ges for  her  land  taken  for  the  avenue.  2.  That  she  was  as- 
sessed for  benefits  which  did  not  exist.  3.  That  the  whole 
expense  of  the  improvement,  including  the  damage  for  land 
taken,  will  far  exceed  the  amount  of  benefits  to  be  derived  from 
the  improvement.  4.  That  the  report  was  not  in  the  form 
required  by  the  statute.    6.  That  the  report  contained  no  esti- 


288  CASES  IN  LAW  ANDEaUlTY  [Nav.  15 


In  the  matter  of  Flatbtttb  ATenue. 


mate  of  benefits,  and  no  account  of  the  expense  of  the  improve- 
ment.  6.  That  it  contained  no  statement  of  the  principles  on 
which  the  report  was  founded.  He  read  a  large  number  of  af- 
fidavits which  had  been  laid  before  the  commissioners,  going  to 
show  that  the  whole  benefits  of  the  improvement  fell  far  short 
of  the  expenses. 

Mr.  Warxjig  objected  to  the  reading  of  some  of  the  affida- 
vits ;  because  made  by  some  of  the  persons  who  had  been  as- 
sessed for  damages  or  benefits.  He  cited  In  re  Cherry-street^ 
(19  Wend.  669 ;)  In  re  2Qth-street,  (1  jBE/Z,  191.) 

Edmonds,  J.,  overruled  the  objection ;  saying  that  those  ca- 
ses related  only  to  the  admissibility  of  the  affidavits  of  parties 
to  the  proceedings.  That  the  affidavits  now  offered  were  of 
parties  who  were  only  interested  in  the  question,  and  not  in 
the  result  of  the  proceeding  before  the  court ;  that  none  of 
them  had  appealed ;  nor  could  they  be  heard  on  the  question 
of  confirmaticm.  ^ 

W,  Rockwell,  for  the  Jamaica  and  Flatbush  Turnpike  Com- 
pany, objected  to  the  confirmation,  because  the  avenue  in  ques- 
tion crossed  the  turnpike  at  two  distant  points,  and  thus  opened 
a  road  whereby  travellers  could  avoid  the  toll  gate  of  the  com- 
pany ;  thereby  materially  injuring,  if  not  destroying,  the  value 
of  the  franchise.  For  which  injury  the  commissioners  had  not 
awarded  any  damages ;  but  they  had  awarded  the  company  two 
small  sums  for  the  damage  arising  from  taking  the  company's 
road  for  the  avenue,  and  had  assessed  them  an  equal  amount 
for  the  expense  of  opening  the  avenue.  He  cited  Bloodgood 
V.  Mohawk  R.  R.  Co.,  (18  Wend.  9  ;)  Fletcher  v.  Auhum  R. 
R.  Co.,  (25  id.  462  ;)  TVustees,  ^c.  v.  Auburn  and  Rochester 
R.  R.  Co.,  (3  mU,  667 ;)  Seneca  Road  Co.  v.  The  same, 
(5  Id.  170.) 

N.  F.  Waring,  contra,  insisted  that  the  right  of  the  turnpike 
company  had  been  granted  subject  to  the  public  wants,  whose 
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demands,  as  manifested  in  the  lajnng  pnt  of  this  avenue,  were 
superior  to  the  company's  right ;  and  that  the  franchise  was 
not  the  subject  of  damage  within  the  statute,  {Charles  River 
Bridge  casCy  11  Peters,  420.) 

Edmonds,  J.  Under  our  institutions,  no  man  can  be  de- 
prived of  his  rights,  save  by  the  law  of  the  land,  or  the  judgment 
of  his  peers.  Among  the  rights  thus  protected,  is  the  right  <^ 
private  property.  And  when  private  property  is  to  be  taken,  as 
in  this  case,  for  the  public  use,  it  is  important  that  all  the  forms 
of  the  law  should  be  complied  with ;  for  these  forms  have  been 
devised,  and  certain  restrictions  adopted^  for  the  protection  of 
private  right  against  public  oppression. 

In  all  cases  of  this  kind,  where  private  property  is  to  be  taken 
without  the  owner's  consent,  at  the  demand  of  a  local  corpora- 
tion, it  is  essential  to  inquire  whether  all  the  requisitions  of  the 
statute  have  been  complied  with.  And  courts  cannot  allow 
any  substantial  departure  from  them,  without  jeoparding  private 
rights,  which  have  no  adequate  protection,  except  in  our  courts. 

It  is  under  the  guidance  of  such  views  that  I  proceed  to  ex- 
amine this  report,  and  the  objections  made  to  its  confirmation. 

As  to  unknown  owners,  &c. 

The  acts  of  the  legislature  under  which  these  proceedings 
are  had,  no  where  give  the  authority  to  proceed  against  owners 
unknown.  On  the  contrary,  the  second  section  of  the  act  of 
1833,  to  reduce  the  law  incorporating  the  village  of  Brooklyn, 
and  the  several  acts  amendatory  thereof,  into  one  act,  and  to 
amend  the  same,  {Laws  of  1833,  p,  499,)  requires  that  the 
report  of  the  conunissioners  shall  contain  ^'  the  names  of  the  per- 
sons interested  in  the  premises  and  a  statement  of  their  respective 
interests,"  and  '^the  proportion  of  the  expense  of  the  improve- 
ment which  each  ought  to  bear."  The  second  section  of  the 
act  of  1838^  relative  to  the  city  of  Brooklyn,  {Laws  of  1838,  p. 
119,)  is  equally  expUcit.  The  report  shall  contain  "  the  names  of 
the  persons  interested  in  the  property  taken  or  assessed  for  the  im- 
provement, the  amouni  awarded  to  the  different  parties  interest- 
ed in  the  lands  and  premises  required  ibr  the  improvement,  tlm 
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amount  assessed  on  each  piece  of  land  and  on  the  different 
interests  therein,"  and  "  so  many  and  such  other  differ^fit  col- 
umns and  tabular  statements  as  may  be  necessary  to  designate 
the  interests  of  parties  in  the  lands  and  premises  required  for 
the  improvement,  and  their  liabilities  in  relation  thereto." 

There  are  several  departures,  in  this  report,  from  these  ex- 
plicit requlreipents  of  the  statute,  viz.  "  Estate  of  Thomas  Poole, 
William  Fgwers  executor."  "Burying  ground,  descendants  of 
John  Cowenhoven,  deceased,"  "S.  A.  Willoughby  and  J.  D. 
Lawrence,  trustees."  "Cornelia  Jackson's  trustees."  "Estate 
of  Hamilton  H.  Jackson."  "  Maria  Jackson's  trustees."  "  Wil- 
liam S.  Packer  and  others."    "Estate  of  John  Cowenhoven." 

"E.  Waterbury  and  son."    "Burying  ground."    " Gilbert." 

"  Unknown  owners."  "  Unknown  owners,  or  Long  Island  Rail- 
Road  Company."  All  these  specifications  are  wrong,  because  in 
disregard  of  the  statute.  The  names  of  the  parties  are  not 
given ;  nor  is  there  any  statement  of  their  respective  interests. 
There  is  no  statement  of  the  amount  awarded  to  the  several 
parties  interested,  nor  of  the  amount  assessed  upon  the  different 
interests  in  the  premises  affected ;  nor  is  there  any  designation  of 
the  interests  of  the  parties,  or  their  liabilities  in  relation  thereto. 
Yet  all  these  are  matters  on  which  the  commissioners  are  required 
by  the  statute  to  adjudicate ;  and  when  they  omit  so  important 
a  part  of  their  duty,  this  court  will  not  confirm  their  report 

The  objection  to  the  award  to,  or  the  assessment  upon,  "un- 
known owners,"  is  still  broader.  It  is  an  inflexible  rule  of  law 
that  no  man  shall  be  deprived  of  his  property  without  an  op- 
portunity  of  defending  himself.  What  opportunity  do  owners 
have  of  defending  their  rights,  when  they  are  proceeded  against 
by  a  designation  which  embraces  any  other  living  being  as 
well  as  them  1  Courts  must  obtain  jurisdiction  as  well  of  the 
person  to  be  affected  by  their  judgment,  as  of  the  subject  mat- 
ter. What  jurisdiction  did  the  commissioners  obtain,  or  has 
this  court  now  got,  over  persons  designated  so  generally  as 
« unknown?"  It  sometimes  becomes  necessary,  ei^>ecially  in 
proceedings  like  this,  in  rem,  to  proceed  against  persons  who 
an  unknown ;  but  courts  have  no  power  to  do  so,  unlesB  the 
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legislature  has  interposed,  and  by  some  sort  of  substituted  ser- 
vice, given  the  court  jurisdiction  over  the  person.  Hence  fre- 
quent enactments  occur  in  that  respect  Thus,  in  proceedings 
for  partition,  our  revised  statutes  have  made  such  a  provision. 
(2  R.  S.  319,  i  13.  Id,  329,  §  84.)  And  so  strict  have  been 
the  courts  that  a  judgment  in  partition  was  held  to  be  utterly 
void,  because  the  record  did  not  contain  the  averment  that  an 
affidavit  was  filed  stating  that  the  owner  was  unknown.  {Deti- 
ningv.  Cortpin,  11  Wend.  647.)  In  the  laws  relative  to  assess- 
ments in  New- York,  (2  R,  L.  408,  §  178,)  and  other  cities,  {Sess. 
L.  of  1829, 192,  §  32,  &c.)  similar  provision  is  made  for  the  case 
of  "  unknown  owners."  But  no  such  provision  is  contained  in 
the  acts  relative  to  assessments  in  Brooklyn.  And  if  any 
of  the  owners  there  are  unknown,  a  lawful  assessment  cannot 
be  made.  The  legislature  alone  can  provide  the  remedy ;  and 
until  it  does  so,  the  courts  cannot  confirm  such  a  report,  with- 
out violating  one  of  their  most  sacred  principles  of  action ;  that, 
namely,  of  giving  the  party  interested  an  adequate  opportunity 
of  being  heard  in  defence  of  his  right. 

It  was  conceded  on  the  argument,  by  all  parties,  that  the 
award  to  Calkins  and  Darrow  was  erroneous,  because  it  was 
for  buildings  erected  after  the  act  of  1835,  {Sess,  L.  of  1835,  p. 
139,  i  13,)  and  for  which,  by  that  act,  the  commissioners  were 
forbidden  to  make  any  allowance,  because  erected  in  part  or  in 
whole  on  one  of  the  avenues  laid  out  by  the  commissioners 
appointed  under  that  act. 

It  is  the  duty  of  the  commissioners  to  estimate  the  expense 
of  the  improvement.  This  includes  not  merely  the  costs  and 
charges  of  making  the  assessment,  but  also  the  costs  and 
charges  of  making  the  improvement,  and  the  amounts  to  be 
paid  for  the  lands  and  buildings  required  to  be  taken  for  it. 
If  the  action  of  the  commissioners  in  this  respect  was  final,  it 
might  not  be  necessary  for  them  to  make  any  record  of  the 
items  constituting  this  expense.  But  there  are  many  reasons 
why  they  should  disclose  the  basis  'of  their  judgment  in  this 
respect.  If  the  assessment  was  not  to  be  made  until  after  the 
improvgnent  was  all  completed,  the  expense  of  it  would  be  a 
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mere  matter  of  calculation.  The  eums  actually  expeodedi 
being  added  together,  would  give  the  result,  with  entire  cer- 
tainty. But  the  assessment  is  to  be  made  before  the  improve- 
ment is  completed.  The  amount  of  the  expense  becomes 
therefore  a  matter  of  estimate  only ;  requiring  the  exercise  of 
judgment,  and  not  of  calculation  alone. 

The  report  is  to  be  submitted  to  the  court  for  confirmation ; 
and  if  in  any  respect  the  commissioners  have  erred  in  their 
estimates,  their  decision  may  be  reversed  or  corrected.  Unless 
the  basis  of  their  decision  is  disclosed,  and  the  items  of  expense 
set  down,  how  can  thie  court,  to  whom  the  report  is  offered  for 
confirmation,  determine  whether  it  is  right  or  wrong,  either  in 
the  aggregate  or  as  to  particular  items,  or  the  value  of  particu- 
lar lots  ?  And  how  can  parties  know  in  what  the  error  con- 
sists, or  be  able  to  point  it  out  to  the  appellate  tribunal  ?  Take 
the  case  of  Calkins  and  Darrow,  (which  it  is  conceded  is  an 
enor,)  as  an  instance.  It  is  erroneous  to  award  them  damages 
for  their  buildings,  yet  correct  to  allow  damages  for  their  land. 
The  award  to  them  is  $1600,  but  the  report  does  not  say 
whether  it  is  for  land  or  buildings ;  and  if  the  fact  that  part  of 
it  was  for  buildings  had  not  been  stated  to  the  court,  out  of 
the  report,  the  court  would  have  had  no  means  of  determining 
whether  the  report  was  right  or  wrong,  but  might  have  igno- 
rantly  confirmed  an  award  which  is  in  direct  contravention  of 
the  statute.  It  is  with  this  view  that  the  act  of  1838,  requires 
a  map  to  be  made  which  shall  designate,  by  feet  and  inches,  the 
several  pieces  of  land  necessary  to  be  taken,  and  requires  the 
commissioners  to  report  the  whole  expense  of  the  proposed 
improvement ;  and  the  several  items  thereof.  This  duty,  the 
report  almost  entirely  omits  to  perform.  It  gives  only  a  few 
items,  showing  the  expense  of  making  the  assessment,  and 
nothing  more.  It  no  where  shows  what  is  the  whole  expense 
of  th«  improvement,  nor  what  are  the  items  of  expense  groiiing 
out  of  the  value  of  lands  and  buildings  taken  or  growing  out 
of  making  the  improvement  itself.  The  column  in  their  tabu* 
lar  report,  which  is  headed  <^  Amount  and  itema  of  expaise  of 
opening,"  ha$  ooi  an  entry  in  it,  firom  beginning  lo  end^  except 
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flv6  items  of  the  expense  of  making  the  assessment.  Certain 
sums  are  awarded,  and  certain  sums  are  assessed,  but  whether 
those  sums  are  legitimate  items  of  the  expense  of  the  improve* 
ment,  or  arbitrary  sums  awarded  by  the  commissioners,  the 
report  furnishes  no  means  of  ascertaining.  And  I  am  called 
upon  to  exercise  the  important  function  of  pronouncing  judg- 
ment upon  this  report,  in  profound  ignorance  of  all  the  facts  on 
which  alone  the  judgment  could  safely  be  predicated. 

The  estimate  of  benefits  is  liable  to  the  same  objection. 
The  commissioners  ai'e  required  to  estimate  the  benefit  to  be 
derived  from  the  improvement,  not  only  in  the  aggregate,  but 
that  to  be  derived  by  the  parties  respectively.  {Laws  of  1833, 
p.  499,  {§  1,  2.)  And  the  number  of  the  pieces  of  the  land 
assessed  for  benefiU.  {Laws  of  1838,  p.  119,  }  2.)  Of  all  this 
there  is  not  a  word  in  the  report.  There  is  simply  an  assess- 
ment of  certain  sums  upon  the  owners  supposed  to  be  bene- 
fitted ;  but  how  much  they  are  benefitted,  in  the  aggregate,  or 
respectively,  is  no  where  set  down.  The  importance  of  this 
omission  is  apparent  from  these  considerations.  1.  That  it  is 
impossible  for  the  court  to  determine,  under  the  fourth  section 
of  the  act  of  1833,  whether  the  assessment  exceeds  the  value. 
2.  It  is  equally  impossible  to  determine  whether  under  the  fifth 
section  of  that  act,  in  any  case,  the  estimated  damages  exceed 
the  estimated  benefits.  And  3.  It  is  also  impracticable  for  me 
to  perform  the  duty  devolving  upon  me  under  the  decision  in 
11  Wendell,  158,  in  the  matter  of  Albany-street,  where  the 
court  declared  that  where  property  is  not  and  cannot  be  bene- 
fitted, to  th«  extent  of  the  amount  assessed  upon  it,  it  is  the 
duty  of  the  court  to  send  back  the  report  until  property  can  be 
found  sufficiently  benefitted  to  defray  the  expense,  or  until  the 
proceedings  shall  be  discontinued.  I  can  learn  from  the  report 
that  the  amount  of  damages  awarded  for  lands  and  buildings 
taken  for  the  improvement  is  $52,590,74,  and  that  the  whole 
amount  assessed  for  the  improvement  is  $57,078,65,  but  I  can 
in  no  respect  ascertain  from  the  report  whether  the  benefits  to 
be  derived  from  the  improvement  equal  either  of  those  sums. 

Either  of  the  objections  stated  in  this  brief  review,  which 
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embraces  all  the  allegations  made  on  the  part  of  Mrs.  Powers 
against  the  confirmation  of  the  report,  would  be  sufficient  to 
warrant  me  in  sending  it  back ;  and  I  might  have  contented 
myself  with  the  discussion  of  only  one  of  them.  But  I  have 
thought  it  advisable,  in  order,  if  possible,  to  prevent  farther  liti- 
gation, to  consider  all  the  objections;  as  a  guide  to  future 
action  in  the  matter.  With  the  same  view  I  proceed  to  con- 
sider the  objections  to  the  report  which  are  raised  by  the  turn- 
pike company.  It  would  seem  from  the  statement  made  on 
the  argiunent,  and  which  I  understood  to  be  imdisputed,  that 
the  opening  of  this  avenue  very  materially  impairs,  if  it  does 
not  entirely  destroy,  the  value  of  the  franchise  of  the  company, 
by  opening  a  road  on  which  travellers  may  avoid  their  toll 
gate.  For  this  injury  the  commissioners  have  not  awarded 
any  thing,  so  far  as  I  can  understand  their  report.  In  one 
place  they  have  awarded  the  company  $20  for  damages  for 
land  taken ;  and  in  the  same  breath  have  assigned  them  four 
times  $5  for  benefits.  And  in  another  place  they  have 
awarded  them  $30  as  damages  for  land  taken,  and  at  the 
same  moment  assessed  them  six  times  $5  for  benefits.  Thus 
virtuaUy  making  to  the  company  no  allowance  whatever  for 
the  very  serious  injury  to  the  franchise  which  it  was  conceded 
this  improvement  would  be.  'This  was  defended  before  me  on 
the  ground  that  the  franchise  was  a  public  grant,  subordinate 
to  the  public  wants,  at  whose  demand  this  avenue  was  laid 
out,  and  that  it  had  been  laid  out  by  the  same  authority  which 
had  granted  the  franchise,  viz.  that  of  the  legislature. 

It  is  difficult  for  me  to  appreciate  the  grounds  on  which  the 
commissioners  refused  to  allow  to  the  turnpike  company  any 
damage  for  the  injury  which  they  had  confessedly  sustained 
by  the  opening  of  this  avenue.  The  franchise  which  they  had 
obtained  from  the  legislature,  was  as  much  the  subject  of  value 
to  them  as  the  private  property  of  any  individual  damnified  by 
this  improvement ;  and  they  had  as  clear  a  right  as  any  indi- 
vidual to  be  indemnified  for  any  injury  which  they  might 
sustain  by  the  appropriation  of  their  property  to  the  public  use. 
The  idea  that,  because  the  company  derived  its  franchise  from 
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the  same  source  from  which  the  city  of  Brooklyn  obtained  its 
power  to  open  this  avenue,  therefore  the  company  were  not 
entitled  to  any  compensation  for  an  injury  to  their  property,  is 
as  untenable  in  law  as  it  is  unsound  in  morals.  If  this  avenue 
had  been  merely  a  parallel  road  with  the  turnpike,  perhaps 
the  doctrine  of  the  Charles  River  Bridge  case  (11  Peters,  420) 
might  have  been  applicable.  But  such  is  not  this  case.  At 
two  points,  this  avenue  invades  and  takes  the  land  which  the 
company  had  obtained  under  their  act  of  incorporation^;  and 
thereby  the  company  is  brought  directly  within  the  statute 
under  which  the  commissioners  have  proceeded,  and  which 
directs  them,  to  estimate  the  damage  to  be  sustained  by  the 
owners  of  such  lands  and  buildings  as  may  be  affected  by  the 
improvement,  {Laws  of  1833,  §  1,)  and  to  make  a  statement 
of  the  damage  which  the  persons  interested  in  the  premises 
taken  have  sustained  from  such  improvement.    {Id.  §  2.) 

The  case  of  7%c  Seneca  Road  Co.  v.  The  Auburn  and 
Rochester  Rail  Road  Co,,  (5  HiU,  170,)  is  decisive  of  the  point 
that  this  turnpike  company  is  entitled  to  recover  the  damage 
which  it  has  actually  sustained  by  this  improvement.  Whether 
that  damage  has  been  awarded  to  them,  it  is  impossible  for  me 
to  ascertain  from  this  report.  There  is  no  statement  as  to  the 
value  of  the  land  taken,  of  the  damage  it  has  sustained,  or  of 
the  benefit  it  has  derived  from  the  improvement.  And  for  this 
reason,  if  for  none  other,  I  must  refuse  to  confirm  the  report. 

The  report  must  therefore  be  sent  back,  and  the  motion  to 
confirm  be  denied,  with  costs.  As  the  former  commissioners 
have  not  acted  in  unison,  I  think  it  most  advisable  to  appoint 
new  commissioners. 
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The  act  to  abolish  imprwoninent  for  debt,  and  to  punish  fraudulent  debtori,  has  a 
double  aspyeot ; — ^as  a  civil  remedy,  and  aa  a  oriminal  proceeding. 

The  proceedingH  under  the  act  are  never  for  the  benefit  of  the  creditois  at  ll^rgfi ; 
except  in  the  single  instance  of  an  assignment  after  the  debtor  has  been  convicted 
of  a  misdemeanor. 

Previous  to  the  execution  of  the  assignment,  the  proceedings  are  for  the  beqefit  of 
the  prosecuting  creditor  alone. 

The  prosecuting  creditor  is  entitled  to  a  preference  over  the  creditors  generally,  either 
for  himself  alone,  or  for  himself  and  others  of  a  certam  class. 

It  is  not  necessary  that  the  refusal  of  the  debtor  to  apply  his  assets  to  the  payment 
of  the  judgment  of  the  prosecuting  creditor  should  be  fraudulent,  to  authorise  a 
warrant  of  amst  It  is  enough  that  such  refusal  is  illegal,  in  violation  of  law, 
and  in  contravention  of  rights  acquired  by  the  creditor  under  the  statute.  It  then 
becomes  unjust,  because  it  is  illegal. 

And  when  it  is  established,  by  the  judgment  of  a  competent  tribunal,  that  the  prose- 
cuting creditor  has  a  valid  claim  against  the  defendant,  and  when  it  is  also  estab- 
lished as  a  matter  of  fact  that  the  debtor  has  evidences  of  debt  to  which,  as  a  matter 
of  law,  the  creditor  has  a  claim  prior,  and  more  potent,  than  the  dchtor  himself,  or 
any  other  creditor,  it  is  illegal  and  unjust  for  him  to  attempt  to  deprive  the  prose- 
cuting creditor  of  that  right;  especially  with  the  object  of  wresting  from  him  the 
preference  which  the  law  gives  him,  and  conferring  it  upon  others  to  whom  the 
law  does  not  give  it 

This  was  an  application  under  the  <'  act  to  abolish  impris- 
onment for  debt,  and  to  punish  fraudulent  debtors/'  {Laws  of 
1831,  p,  396,)  for  a  warrant  to  commit  the  defendants  to  close 
custody  for  unjustly  refusing  to  apply  their  assets,  amounting  to 
some  $50,000,  to  the  payment  of  a  judgment  obtained  against 
them  by  the  Jefferson  County  Bank,  for  $89,915,31. 

Geo.  C.  Sherman^  for  Jefferson  County  Bank. 

N.  Bowditch  Blunt,  for  the  defendants. 

Edmonds,  J.  There  is  no  allegation  of  fraud  or  wa&ii 
dealing  in  the  case,  but  it  is  on  one  side  a  claim  by  the  bank, 
that  under  that  statute  they  have  obtained  a  preference  over  all 
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Other  creditors,  and  that  therefore  it  is  unjust  in  Prime,  Ward 
&  Co.  to  refuse  on  demand  thus  to  apply  their  assets;  and  on 
the  other  a  claim  by  Prime,  Ward  &  Co.,  that  such  preference 
would  be  unjust  and  would  frustrate  their  intention  to  make  an 
equal  distribution  of  their  effects,  among  all  their  creditors. 

The  question  is  one  then  merely  of  law,  involving  the  con- 
struction of  that  statute,  except  that  it  may  perhaps  become 
necessary  to  consider  a  question  of  fact  growing  out  of  the 
terms  of  the  demand  and  refusal. 

The  provisions  of  the  statute  applicable  to  this  case  are,  that 
in  all  cases  where  a  plaintiff  has  obtained  a  judgment  founded 
upon  contract,  he  may  apply  to  a  judge  of  this  court  for  a  war- 
rant to  arrest  the  defendant,  upon  satisfactory  evidence  to  be 
adduced  to  such  officer,  that  the  defendant  has  rights  in  action, 
money  or  evidences  of  debt,  which  he  unjqstly  refuses  to  apply 
to  the  payment  of  that  judgment. 

The  defendants  have  been  brought  before  me  on  such  a 
warrant,  and,  as  allowed  by  the  statute,  they  have  controverted 
the  allegation  of  an  unjust  refusal.  On  that  point,  proof  has 
been  taken  before  me,  and  from  the  evidence  it  appears,  that 
on  the  29th  of  October,  1847,  the  defendants  exhibited  to  the 
attorney  of  the  bank  a  Ust  of  their  assets,  which  he  demanded 
that  they  should  apply  on  its  judgment,  and  that  they  refused 
to  do  so ;  at  the  same  time  avowing  their  readiness  to  make  a 
general  assignment  for  the  benefit  of  all  their  creditors ;  and  I 
am  now  called  upon  to  take  the  next  step  authorized  by  the 
statute,  namely,  if  I  am  satisfied  that  the  allegations  of  the 
complainant  are  substantiated,  to  direct  that  the  defendants  be 
committed  to  the  jail  of  the  county,  where  they  shall  remain 
in  custody  in  the  same  manner  as  other  prisoners  on  criminal 
process,  until  they  shall  assign  their  property  and  obtain  their 
discharge,  as  provided  in  that  act.    - 

The  professed  object  of  the  statute  is  to  abolish  imprisonment 
for  debt,  and  to  punish  fraudulent  debtors;  but  it  contains 
many  provisions  which  aim  only  at  enabling  the  creditor,  in  a 
certain  class  of  cases,  to  enforce  tbe  collection  of  his  demand. 
Thus,  while  it  authorizes  the  commitment  of  the  debtor  to  cus- 
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tody  as  a  prisoner  on  criminal  process,  and  his  conviction  as 
being  guilty  of  a  misdemeanor,  it  permits  him  to  be  discharged 
from  his  commitment  on  paying  the  debt  in  question;  on  giving 
security  to  pay  the  debt  in  sixty  days ;  on  making  an  assign- 
ment of  his  property,  or  on  giving  a  bond  that  he  will  within 
thirty  days  apply  for  an  assignment  of  his  property  and  a  dis- 
charge. 

And  in  analogy  to  the  proceedings  against  one  who  has  been 
convicted  of  crime,  and  sentenced  to  the  state  prison,  (2  R.  S. 
14,  art,  2,)  when  the  debtor  shall  be  thus  convicted  of  the  mis- 
demeanor, trustees  may  be  appointed  to  take  charge  of  his 
property  and  distribute  it  among  his  creditors,  and  may  have 
his  person,  any  place  occupied  by  him,  his  trunk  or  other  article 
possessed  by  him,  searched  for  money  or  evidence  .of  debt  to  be 
delivered  to  the  trustees. 

The  statute  has  then  a  double  aspect,  as  a  civil  remedy  and 
a  criminal  proceeding ;  and  it  cannot  be  well  understood  with- 
out keeping  this  consideration  constantly  in  view. 

So  far  as  it  is  a  civil  remedy,  (except  where  the  debtor  may 
be  induced  by  a  fear  of  commitment  to  pay  the  particular  debt,) 
it  seeks  to  attain  its  purpose  by  means  of  an  assignment  of  the 
debtor's  property.  And  it  is  not  a  Uttle  singular  that  after  fifteen 
years'  practice  under  the  law,  it  should  at  this  moment  be  a 
matter  of  doubt  for  whose  benefit  such  assignment  shall  be 
made — the  creditors  at  large,  or  the  pursuing  creditor  alone. 

That  question  is  now  distinctly  presented  to  me,  and  I  can- 
not decide  it  without  running  counter  either  to  the  views  of  the 
supreme  court,  or  to  the  court  of  chancery. 

The  question  arises  before  me  in  this  form :  If  the  prosecuting 
creditor  did,  by  his  proceedings,  obtain  a  right  to  priority  of 
payment,  then  it  was  unjust  for  the  defendants  to  refuse  the 
demanded  application  of  their  assets,  and  a  case  is  made  out  to 
warrant  their  commitment. 

In  The  People  v.  Abel,  (3  fltZZ,  109,)  in  Berthehn  v.  Beits, 
(4  Id.  677,)  and  in  Moak  v.  De  Forest,  (5  Id.  606,)  the  su- 
preme court  clearly  intimate  their  opinion  that  the  proceeding 
under  the  act  of  1831,  is  for  the  benefit  of  the  prosecuting  cred- 
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itor,  to  enable  him  to  collect  his  debt ;  and  that  the  assignment 
enures  to  his  benefit  rather  than  to  that  of  all  the  creditors. 
While,  on  the  contrary,  the  supreme  court,  in  Townsend  v.  Mor- 
rell,  (10  Wend.  577,)  and  the  chancellor  in  Spear  4*  others 
V.  Wardell,  (2  Barb.  Ck.  Rep.  291,)(o)  as  clearly  intimate 
the  C9ntrary  opinion ;  and  that  if  the  imprisonment  does  not 
coerce  from  the  debtor  payment  or  security  of  the  particular 
debt,  but  does  coerce  an  assignment,  that  will  be  for  the  benefit 
of  all  the  creditors. 

When  the  case  of  the  Wardells  was  before  me  as  circuit  judge, 
I  intimated  views  similar  to  those  afterwards  expressed  by  the 
chancellor,  though  I  purposely  abstained  from  deciding  the 
point  I  committed  the  defendants  in  that  case,  because,  on  a 
demand  being  made  of  them,  like  that  made  of  Prime,  Ward 
(k  Co.,  they  had  refused  to  apply  their  assets  to  the  payment 
of  the  particular  judgment,  on  the  ground  of  their  intention  to 
make  an  equal  distribution  among  all  their  creditors.  But  I 
decided  so  to  commit,  not  because  I  had  arrived  at  a  satisfac- 
tory conclusion  on  the  point  now  again  before  me,  but  because 
of  the  opinion  which  the  supreme  court  had  intimated ;  because 
the  practice  in  the  hall  had  been,  as  I  was  informed,  in  confor- 
mity with  such  an  opinion,  and  in  the  expectation,  that  on  my 
80  ruling,  the  case  would  be  taken  to  that  court  for  review. 

The  supreme  court,  however,  refused  to  review  it :  and  if  the 
decisions  of  our  courts  now  remained  in  the  same  condition  in 
which  they  were  then,  I  might,  on  a  matter  where  I  find  it  so 
difficult  to  arrive  at  a  satisfactory  result,  pursue  the  same  course 
in  this  case  which  I  adopted  in  that.  But  since  that  time  the 
chancellor  has  intimated  an  opinion  contrary  to  that  on  which 
I  rested  my  decision  to  commit  the  Wardells,  so  that  I  am  no 
'  longer  at  liberty  to  repose  on  an  obiter  dictum  of  the  supreme 
court  any  more  than  on  a  similar  opinion  of  the  court  of  chan- 
cery ;  and  as  there  has  not  been^  in  either  court,  any  express 
decision  on  the  point,  I  am  compelled,  as  far  as  may  be  practi- 
cable, amid  these  conflicting  didta,  to  arrive  at  a  satisfactory 

(a)  The  decuion  of  the  chancellor  in  thie  case  tru  lerened  by  the  court  of  ap- 
peale  in  Januaiy,  1848.  ^ 
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conclusion  for  myself  in  reference  to  the  meaning  of  this  un- 
happy statute. 

The  proceedings  under  it  have  been  sometimes  regarded  as 
in  the  nature  of  a  statute  execution,  that  is,  as  a  statutory 
means  of  enforcing  the  payment  of  debts.  In  some  respects 
this  may  be  a  just  view.  Thus,  if  the  defendant  before  arrest, 
and  in  answer  to  a  demand  made  under  the  4th  section,  ap- 
plies his  evidence  of  debt  to  the  payment  of  a  judgment 
against  him,  it  is  pro  tanto  a  means  of  enforcing  payment  of 
a  debt.  So,  if  after  his  arrest,  and  before  his  commitment,  he 
does,  under  the  10th  section,  pay  the  debt,  or  give  security 
for  its  payment  in  sixty  days,  it  becomes  a  means  of  coercing 
satisfaction. 

Thus  far  there  is  nd  reference  to  any  other  than  the  pursu- 
ing creditor,  nor  any  other  end  apparently  aimed  at  than  the 
payment  of  his  particular  debt ;  and  upon  the  satisfaction  of 
that  debt  the  proceedings  end,  and  the  frauds  or  injustice  com- 
plained of  are  purged,  except  that  for  some  portion  of  them  the 
debtor  may,  under  the  26th  section,  be  indicted  and  convicted 
of  a  misdemeanor. 

These  proceedings  which  may  thus  result  in  the  payment 
of  the  debt,  do  not  seem  to  be  preliminary  to,  or  necessarily 
connected  with,  the  ultimate  conviction  for  a  misdemeanor. 
Their  whole  object  appears  to  be  the  payment  of  the  debt, 
and  their  purpose  fully  to  be  answered  when  that  end  is  attain- 
ed :  and  thus  far,  it  is  most  manifest  that  the  principal  object 
of  the  proceedings  is  a  preference  of  the  prosecuting  creditor 
over  all  others ;  for  when  that  preference  is  attained  the  pro- 
ceeding ends. 

Whether  that  same  purpose  Continues  to  pervade  the  other 
proceedings  under  the  statute,  is  the  question  before  me. 
Before  discussing  that,  I  pause  a  moment  to  consider  how  far 
that  purpose  infects  the  end  of  the  proceedings — ^the  tUiima  thule 
of  the  statute — ^the  conviction  for  a  misdemeanor ;  for  if  the 
same  purpose  characterizes  the  beginning  and  the  end  of  the 
proceedings,  we  should  be  much  more  ready  to  believe  in  its  in- 
tended influence  over  the  intermediate  parts. 
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By  the  26th  section  of  the  act,  a  debtor  who  has  been  guilty 
of  some  of  the  acts  which  authorize  his  arrest  in  the  first  in- 
stance, under  the  3d  and  4th  sections,  may  be  convicted  of  a 
misdemeanor,  and  by  section  27,  trustees  of  his  estate  may  be 
appointed,  and  those  trustees  are  subject  to  the  same  duties  and 
obUgations  as  trustees  appointed  under  the  2d  article  of  title  i 
of  chapter  5  of  the  second  part  of  the  revised  statutes,  (2  R.  S. 
15,  i  3 ;  Id.  46,  §  36,)  those  trustees  are  bound  to  distribute  the 
estate  in  their  hands  among  those  who  were  creditors  at  the 
time  of  issuing  the  warrant.  So  that  the  first  proceeding,  which 
is  founded  on  a  mere  charge  of  fraud,  may  result  in  lawfully 
giving  the  prosecuting  creditor  a  preference  over  all  other  cred- 
itors, while  the  final  proceeding,  which  is  a  conviction  of  fraud, 
necessarily  results  in  depriving  him  of  that  preference,  and  pla- 
ces all  on  a  par.  About  the  matter  thus  far,  that  is  the  begin- 
ning and  the  end  of  the  proceedings  contemplated  by  the  stat- 
ute, there  is  no  doubt ;  the  one  aims  at  a  preference  of  the 
prosecuting  creditor,  and  the  other  at  equality  among  all  cred- 
itors. How  it  is  with  the  other  proceedings  under  the  statute, 
and  which  of  these  two  conflicting  opinions  governs  them,  is 
the  question. 

When  the  debtor  has  been  arrested  on  the  wari^ant,  and  he 
does  not  pay  the  debt  for  which  the  prosecuting  creditor  is  pur- 
suing him,  or  secure  its  payment,  he  can  avoid  a  commitment 
only  by  making  an  assignment  of  his  property.  For  whose 
benefit  is  that  assignment?  The  chancellor,  in  Spear,  ^c.  v. 
Wardellj  and  Chief  Justice  Savage,  in  10  Wend.  677,  express 
their  opinion  that  it  is  for  that  of  all  the  creditors.  Judge  Bron- 
8on,  in  3  Hill,  109,  deems  it  to  be  for  the  benefit  of  the  prose- 
cuting creditor,  and  others  who  aie  situated  like  him  in  regard 
to  proceedings  under  the  statute;  while  Judge  Cowen,  in  5  Hill^ 
605,  seems  to  suppose  it  is  for  the  benefit  of  the  prosecuting 
creditor  alone. 

These  conflicting  views  tend  to  make  more  visible  the  obscu- 
rity through  which  I  am  compelled  to  grope  my  way  to  a  clear 
▼lew.  I  must  therefore  invoke  the  aid  of  any  light  which  I 
may  obtain  from  any  of  the  provisions  of  the  statute.    I  will 
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therefore  trace  the  proceedings  through,  to  see  if  I  can  discover 
the  end  they  aim  at,  in  this  regard. 

To  avoid  the  commitment  when  he  does  not  pay  or  secure 
the  prosecuting  debt,  the  debtor  must  either  make  an  inventory 
of  his  estate  and  an  account  of  his  creditors,  and  execute  an 
assignment,  on  which  the  same  proceedings  shall  be  had  as  on 
a  petition  by  the  debtor,  or  give  a  bond  that  within  thirty  days 
he  will  apply  for  an  assignment  and  discharge.  (Section  10.) 
This  application,  by  section  12,  is  to  be  by  petition  that  his  prop^ 
erty  may  be  assigned,  and  he  have  the  benefit  of  the  provisions 
of  the  act.  That  benefit,  by  section  17,  is  to  exonerate  him 
from  being  proceeded  against  for  any  fraud  committed,  or  in- 
tended, by  him  before  his  discharge,  not  merely  by  that  pros- 
ecuting creditor  but  by  any  creditor  entitled  to  a  dividend  of 
his  estate. 

The  benefit  he  prays  for  is  not  merely  a  discharge  firom  the 
proceedings  of  the  prosecuting  creditor  in  respect  to  frauds 
afiecting  him  alone,  but  from  proceedings  by  any  creditors  enti- 
tled to  proceed  against  him  in  respect  to  any  fraud  committed 
or  intended  by  him.  The  proceedings,  then,  of  the  debtor  to  ob- 
tain a  discharge  are  not  against  his  prosecuting  creditor  alone, 
but  also  against  all  who,  from  their  condition  are  entitled  to 
proceed  against  him ;  and  it  can  hardly  be  supposed  that  the 
statute  intended  that  while  he  could  thus  be  discharged  in  re- 
spect to  a  number  of  debts,  that  the  surrender  of  his  property, 
on  which  the  discharge  is  founded,  should  be  for  the  benefit  of 
one  of  those  creditors  to  the  exclusion  of  others.  He  asks, 
however,  for  a  discharge  against  more  than  the  prosecuting 
creditor.  With  his  petition,  he  is  to  present  an  account  of  his 
creditors,  (§§  10,  13.)  Why  this,  if  no  one  is  interested  in  the 
proceeding  except  the  prosecuting  creditor  1  Under  all  the  arti- 
cles of  title  1  of  chapter  5  of  the  2d  part  of  the  revised  statutes^ 
where  the  debtor  appUes  for  a  discharge  in  respect  to  all  his 
debts,  by  assigning  his  property  for  the  benefit  of  all,  he  is  re- 
quired to  present  an  account  of  his  creditors ;  but  under  the 
single  article  (6th,)  where  he  appUes  for  a  discharge  only  in 
respect  to  the  prosecutor's  debt,  by  assigning  only  fot  the  benefit 


1847.]  IN  THE  SUPREME  COURT.  393 


In  the  naatter  of  PiinM. 


of  that  creditor,  he  is  not  required  to  present  an  account  of  his 
creditors.  This  becomes  significant  when  we  remember  that 
this  title  of  the  revised  statutes  is  frequently  referred  to  in  the  act 
of  1831,  whose  provisions  we  are  considering. 

Besides  his  petition  and  the  account  of  his  creditors,  the 
debtor  is  also  to  present  an  inventory  of  his  estate,  similar  in 
all  respects  to  that  required  by  the  above  mentioned  sixth  arti- 
cle. The  chancellor,  in  Spear  v.  Wardell^  seems  to  regard 
this  reference  to  the  revised  statutes  as  an  oversight  in  the  stat- 
ute, because  the  sixth  article  contains  no  provision  for  an  ac- 
count of  creditors.  But  I  understand  this  reference  to  relate 
not  to  the  account  of  creditors,  but  to  the  inventory  of  the  es- 
tate, and  for  good  reason.  It  must  be  constantly  kept  in  mind 
that  the  sixth  article  here  referred  to,  provides  for  an  assignment 
for  the  benefit  of  the  prosecuting  creditor  alone,  and  the  inven- 
tory required  from  him  is  a  very  different  thing  from  that  re- 
quired from  the  debtor  when  he  assigns  for  the  benefit  of  all. 
{See  2  i2.  «  31,  U  ;  28,  S  2;  17,  §  5.) 

So  that  while  the  "account  of  creditors"  seems  to  indicate 
that  some  one  besides  the  prosecuting  creditor  may  be  inter- 
ested in  the  proceeding,  the  "  inventory  of  the  estate"  would 
seem  to  show  that  he  alone  was  to  be  concerned.  May 
not  this  apparent  inconsistency  be  reconciled  by  adopting 
Judge  Bronson's  view  of  the  statute,  and  regarding  the  as- 
signment and  the  discharge  as  relating  to  the  prosecuting  cred- 
itor, and  others  so  situated  that  they  may  become  such  under 
the  statute? 

The  next  step  in  the  proceedings  would  seem  to  confirm  this 
view.  With  his  petition,  account,  and  inventory,  the  debtor  is 
to  present  his  affidavit,  similar  to  that  required  by  the  same 
sixth  article.  Now  that  affidavit  is  very  different  from  the  one 
required  under  the  third  and  fifth  articles,  where  the  assign- 
ment is  for  the  benefit  of  all.  The  difference  consists  in  this, 
that  under  the  articles  where  the  assignment  is  general,  the 
debtor  is  required  to  make  oath  that  he  has  not  paid,  secured, 
or  compounded  with,  any  of  his  creditors,  with  a  view  to  obtain 
the  prayer  of  his  petition,  or  with  a  view  that  they  should 
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abstain  or  desist  from  opposing  his  discharge.  But  that  clause 
is  not  required  in  proceedings  under  the  sixth  article,  where 
the  assignment  is  for  the  prosecuting  creditor  alone ;  nor  is  it 
required  in  the  proceedings  under  this  act.  This  fact,  in  con- 
nection with  another,  namely,  that  articles  three  and  five, 
which  require  this  clause  in  the  oath,  also  contain  provisions 
denying  a  discharge  to  a  debtor  who  has  given  a  preference ; 
and  that  article  six,  which  does  not  require  this  clause,  does 
not  contain  any  such  interdict  against  preferences,  create  quite 
a  strong  inference  that  a  preference  was  contemplated ;  that  at 
least  it  was  not  forbidden,  if  not  distinctly  aimed  at  throughout. 

The  next  proceeding  is  for  the  debtor  (section  fourteen)  to 
give  fourteen  days'  notice  of  the  presentation  of  his  papers ;  and 
this  he  is  to  give  not  to  all  his  creditors,  but  to  the  prosecuting 
creditor  alone,  thus  looking  as  if  he  alone  was  to  be  regarded 
as  interested.  Yet  the  next  section  (fifteen)  allows  any  creditor 
to  oppose  the  application,  thus  looking  as  if  all  might  be  inter- 
ested. Here,  again,  it  may  be  asked  if  this  apparent  incon- 
sistency is  not  reconcilable  on  Judge  Bronson's  view  of  the 
statute  ?  , 

The  next  proceeding  is  the  assignment,  which  is  to  be  exe- 
cuted in  the  same  manner  and  with  the  Uke  effect  as  provided 
in  the  fifth  article  of  the  revised  statutes.  The  chancellor,  in 
Spear  v.  Wardells,  understands  this  effect  to  be  to  vest  the 
property  in  the  assignee  for  the  benefit  of  all,  &c.  This  was 
ray  view  of  the  case,  when  passing  upon  the  application  of  the 
Wardells,  and  also,  when  the  case  now  in  hand  first  came 
before  me.  But  from  a  more  careful  examination  of  the  statute 
I  see  difficulties  in  the  way.  The  sixteenth  section  of  the  act 
of  1831,  says  the  assignment  shall  be  executed  with  the  like 
eflfect  as  declared  in  the  fifth  article.  Now  the  fifth  article 
does  not  declare  the  efl!ect  of  the  assignment  to  be  for  the  ben- 
efit of  all,  as  the  chancellor  supposes ;  and  the  sections  which 
he  cites  as  sustaining  that  view,  are  sections  not  of  the  fifth 
article  but  of  the  eighth  article ;  and  the  statute  of  1831,  has 
not  brought  m  any  part  of  the  eighth  article  to  eke  out  the 
force  and  efiect  of  the  assignment.    The  fifth  article,  section 
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Dine,  says,  ''  the  insolvent  shall  execute  an  assignment  with 
the  like  ejQTect  as  declared  in  the  third  article,"  and  the  third 
article,  section  twenty-eight,  declares  such  assignment  shall 
vest  in  the  assignee  all  the  interest  at  the  time  of  executing 
the  same  in  any  estate  or  property,  real  or  personal,  whether 
legal  or  equitable."  With  a  single  exception,  which  I  shall 
proceed  to  mention,  this  is  all  the  "effect"  which  article  five 
gives  the  assignment,  and  it  is  only  when  we  pass  to  the  sec- 
tions in  the  eighth  article,  cited  by  the  chancellor,  that  we  find 
directions  for  distributing  the  property  among  all  the  creditors. 

The  exception  I  allude  to  is  this :  The  assignment  made 
under  article  five,  vests  in  the  assignee  all  the  debtor's  property 
except  what  is  exempt  from  execution,  while  the  assignment 
under  the  third  article  vests  in  the  assignee  all  the  property 
except  wearing  apparel  and  bedding,  and  the  insolvent's  arms 
and  accoutrements  as  a  militia  man.  I  have  among  my  papers 
the  bill  as  it  was  reported  to  the  house  of  assembly  by  the 
select  committee,  and  on  examining  it  I  find  that  this  reference 
was  originally  to  the  third  article,  so  that  the  assignment  would 
pass  all  but  wearing  apparel,  bedding  and  arms,  but  the  legis* 
lature  altered  it  to  the  fifth  article,  so  as  to  exempt  from  the 
operation  of  the  assignment  all  the  property  that  was  exempt 
from  execution.  Hence  the  otherwise  apparently  awkward 
reference  to  the  fifth  article. 

With  this  explanation,  and  on  a  careful  examination  of  the 
several  statutes,  I  find  that  all  the  effect  given  by  the  sixteenth 
section  of  the  act  of  1831,  to  the  assignment,  is  to  vest  in  the 
assignee  all  the  interest  of  the  insolvent,  at  the  time  of  execu- 
ting the  same,  in  any  estate  or  property  real  or  personal, 
whether  such  interest  be  legal  or  equitable,  except  such  as  is 
exempt  by  law  firom  execution,  and  that  the  effect  is  not  by 
that  section  so  to  vest  for  the  benefit  of  all  creditors,  and  cannot 
be  without  invoking  the  aid  of  the  eighth  article,  which  the  act 
of  1831  does  not  authorize. 

Thus  far  as  we  have  progressed  in  the  history  of  the  proceeid- 
ings  under  this  act,  we  have  arrived  at  one  conclusion ;  that 
the  act  does  not  in  terms  declare  that  the  assignment  is  for  the 
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benefit  of  all  creditors.  Let  us  resume  our  prepress,  to  see  if 
we  can  discover,  by  necessary  implication,  for  whose  benefit  it 
is  in  fact  to  be. 

The  next  step  is  the  discharge,  (§  17,)  and  that  shall  "exon- 
erate the  debtor  from  being  proceeded  against  by  any  creditor 
entitled  to  a  dividend,  as  hereinafter  provided,  under  the  3,  4, 
6,  6,  7,  8  and  9  sections  of  the  act,  for  any  fraud  intended  or 
committed  before  such  discharge."  By  transposing  the  mem- 
bers of  this  sentence,  we  shall  have  less  difficulty  in  arriving  at 
its  meaning.  It  shall  "  exonerate  the  debtor  from  being  pro- 
ceeded against  under  the  3d,  &c.,  sections,  for  any  fraud,  &c., 
by  any  creditor  entitled  to  a  dividend  as  hereinafter  provided." 
No  creditor  can  proceed  unless  he  has  obtained  a  judgment  or 
commenced  a  suit,  and  it  is  against  the  proceedings  of  such 
creditors  alone  that  the  discharge  operates. 

One  thing  must  be  constantly  borne  in  mind,  and  that  is, 
that  throughout  the  whole  of  the  act  of  1831,  the  legislature 
have  had  constantly  in  view  the  insolvent  laws  of  the  state,  as 
they  then  existed^  and  have  repeatedly  manifested  their  inten- 
tion to  apply  to  this  new  law  the  principles  of  those  laws  as  far 
as  was  practicable. 

One  of  those  principles,  which  pervades  them  all,  is  that  the 
distribution  of  property  is  among  those  who  are  affected  by  the 
discharge.  Thus,  under  the  3d  and  6th  articles  the  discharge 
is  from  all  debts  owing  at  the  time  of  the  assignment,  (2  R.  S, 
22,  §  30.  Id,  30,  §  10 ;)  aild  the  distribution  is  among  those 
who  were  creditors  at  that  tune.  (2  JR.  S.  46,  §  36.)  Under 
the  4th  article,  (2  JR.  &  27,  §  17,)  the  discharge  and  the  divi- 
dend, (2  J?.  S.  47,)  are  the  same.  Under  the  6th  article  the 
debtor  is  discharged  from  his  imprisonment,  (2  R.  JS.  32,  §  11,) 
and  the  dividend  is  among  the  creditors  at  whose  suit  he  is  im- 
prisoned, (2  R.  S,  47.)  The  same  principle  carried  into  the 
act  of  1831,  would  again  confirm  Judge  Bronson's  view  of  the 
statute,  and  make  the  dividend  among  those  against  whom  the 
debtor  was  discharged,  that  is,  among  those  who  were  in  the 
same  situation  with  the  prosecuting  creditor. 

The  18th  section  contains  the  provision  made  by  the  act  of 
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1831,  for  the  powers  and  duties  of  the  assignee.  It  declares 
they  shall  be  all  those  specified  in  the  8th  article  of  the  revised 
statutes,  and  he  shall  be  subject  to  the  same  duties,  obligations 
and  control,  and  shall  make  dividends.  This  section  is  un- 
doubtedly the  "  hereinafter  provided,"  mentioned  in  the  17th 
section,  but  unfortunately  it  does  not  aid  us  in  the  solution  of 
the  question  under  consideration ;  because  the  8th  article,  which 
is  referred  to  in  such  general  terms,  contains  three  distinct 
modes  of  distribution,  viz  :  among  all  the  creditors,  among  those 
alone  who  prosecute,  and  among  those  who  prosecute  and  others 
who  choose  to  join  them.  2  R,  S,  46,  §  36,  and  the  18th  sec- 
tion of  the  act  of  1831,  do  not  declare  or  even  intimate  which 
of  these  modes  of  distribution  shall  be  adopted,  but  leave  us 
where  they  found  us  in  this  respect.  The  statute  does  not  itself 
profess  to  contain  any  farther  provisions  in  reference  to  the  as- 
signment or  the  dividend  than  those  I  have  already  alluded  to. 
It  does,  however,  contain  some  other  provisions  calculated  to 
show  its  general  scope  and  intention,  from  which,  in  the  ab- 
sence of  express  provisions,  we  are  to  ascertain  its  particular 
intention  in  this  respect. 

Thus,  by  sections  20,  21,  a  debtor  in  actual  custody  when 
the  act  went  into  effect,  may,  on  making  an  assignment,  obtain 
his  discharge  from  that  imprisonment,  and  the  proceedings 
thereon  shall  be  as  "  hereinbefore  provided :"  that  is,  he  shall 
make  an  inventory  as  required  in  the  6th  article,  take  the  oath 
required  there,  present  a  petition  as  required  there,  and  receive 
a  discharge  in  effect  precisely  the  same  as  there  specified.  Is 
not  the  inference  almost  irresistible  that  the  assignment  he 
may  make  must  be  for  the  benefit  of  those  alone  in  respect  to 
whom  he  is  discharged,  and  thus  carry  out  the  remaining  prin- 
ciple, governing  proceedings  under  the  6th  article? 

Again,  by  section  24,  whenever  a  bond  given  under  the  10th 
section  shall  become  forfeited,  it  may  be  prosecuted  by  the  pur- 
suing creditor,  not  by  all,  and  he  may  recover  on  it  the  amount 
of  his  claim,  not  that  of  other  creditors.  Now,  under  section 
10  the  bond  is  to  be  given  to  the  pursuing  creditor,  not  to  all, 
and  its  penalty  is  to  be  double  the  amount  claimed  by  him,  not 
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an  amount  claimed  by  others.  The  condition  of  the  bond  will 
be  either  that  the  debtor  will,  within  thirty  days,  "  apply  for  an 
assignment,"  or  that  he  will  not  remove  any  of  his  property 
with  intent  to  defraud  any  of  his  creditors,  and  that  he  will  not 
assign  or  dispose  of  it  with  such  intent,  or  with  a  view  to  give 
a  preference  to  any  creditor  for  any  debt  antecedent  thereto^ 
until  the  demand  of  the  pursuing  creditor  shall  be  satisfied,  d&c. 
Thus  the  bond,  and  every  thing  connected  with  it,  when  it 
becomes  forfeited  by  non-performance,  look  only  to  the  satisfac- 
tion of  the  pursuing  creditor.  Again,  all  the  remaining  provis- 
ions of  the  statute  which  are  intended  to  carry  out  its  principles 
in  reference  to  small  demands  prosecuted  in  courts  of  justices  of 
the  peace,  aim  only  at  the  collection  of  the  demand  of  the  pros- 
ecuting creditor,  and  they  enure  to  his  benefit  alone. 

There  is  still  another  consideration,  and  the  last,  growing 
out  of  this  examination  of  the  statute.  It  is  this,  that  up  to  the 
time  when  the  defendant  is  convicted,  before  the  officer  issuing 
the  warrant,  no  person  but  the  prosecuting  creditor  has  a  right 
to  take  any  part  in  the  proceedings,  to  exercise  any  control  over 
them,  or  to  receive  any  benefit  fi-om  them ;  but  after  such  con- 
viction, other  creditors  may  take  part,  and  become  interested  to 
this  extent.  They  may  oppose  the  debtor's  application  for  a 
discharge,  and  his  discharge,  when  granted,  may  exonerate 
him  from  imprisonment  in  respect  to  their  claims.  From  this 
it  would  seem  that  up  to  the  period  of  the  conviction,  the  pro- 
ceeding is  for  the  benefit  of  the  prosecuting  creditor  alone ; 
after  an  assignment,  other  creditors  may  come  in  and  be  bene- 
fitted by  it,  and  if  the  proceedings  go  to  the  extremity  of  an  in- 
dictment for  a  misdemeanor,  all  the  creditors  are  benefitted  and 
afi*ected  by  it. 

I  have  thus  carefully  examined  all  the  provisions  of  the  act 
of  1831,  with  the  view  of  gathering,  as  clearly  as  possible,  its 
intention  in  respect  to  the  question  before  me :  and  in  spite  of 
my  preconceived  notions  on  the  subject — formed,  it  would  seem, 
from  a  superficial  examination  of  it — ^I  have  been  inevitably 
conducted  to  the  conclusion  that  the  proceedings  under  the  act 
Are  never  for  the  benefit  of  the  creditors  at  large,  except  in  tke 
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single  instance  of  an  assignment  after  the  debtor  shall  be  con- 
victed of  the  misdemeanor ;  and  that  up  to  the  execution  of  the 
assignment,  they  are  for  the  benefit  of  the  prosecuting  creditor 
alone.  Whether  after  the  assignment,  it  shall  enure  to  his  ex- 
clusive benefit,  or  to  the  benefit  of  himself  and  others  situated 
like  him,  (that  is,  persons  who  have  commenced  suits  or  obtained 
judgments  and  made  demands,)  is  a  question  that  I  do  not  exam- 
ine, or  atten^pt  to  decide.  It  is  enough  for  the  decision  of  the 
question  before  me  that  I  have  arrived  at  the  conclusion  that 
the  prosecuting  creditor  is  entitled  to  a  preference  over  the  cred- 
itors generally,  either  for  himself  alone  or  for  himself  and  oth- 
ers of  a  certain  class ;  for  then  it  becomes  "  unjust"  under  the 
statute,  for  the  debtor  to  resist  or  defeat  his  claim. 

I  do  not  understand  that  the  refusal  of  the  debtor  to  apply 
his  assets  to  the  payment  of  the  prosecuting  creditor's  judgment 
should  be  fraudulent,  to  authorize  a  warrant  of  arrest.  It  is 
enougli  that  the  refusal  be  illegal,  in  violation  of  law,  and  in 
contravention  of  rights  acquired  by  the  creditor  under  the  stat- 
ute.    It  then  becomes  unjust,  because  it  is  illegal. 

I  draw  this  conclusion  from  the  careful  manner  in  which  the 
statute  uses  the  word  "  firaud."  Whenever  proceedings  are  ta- 
ken under  the  act  before  the  creditor  obtains  judgment  on  his 
demand,  fraud  must  be  made  out,  to  warrant  an  arrest.  Thus, 
we  find  these  expressions  in  the  statute :  where  the  debtor 
is  about  to  remove  his  property,  "  with  intent  to  defraud  his 
creditors,"  or  has  property  or  rights  in  action,  "  which  he 
fraudulently  conceals,"  or  assigns  or  disposes  of  his  property, 
or  is  about  to  do  so,  "  with  intent  to  defraud,"  or  has  "  fraudu- 
lently contracted  the  debt."  But  when  a  judgment  has  been 
obtained,  and  the  debtor  refuses  to  apply  his  assets  in  pay- 
ment of  it,  the  statute  does  not  say  fraudulently  refuses,  but 
unjustly  refuses  ;  and  that  in  the  same  section  where  the  terms 
"  firaud"  and  "  fraudulently"  have  been  carefully  used  in  regard 
to  all  the  other  grounds  on  which  a  warrant  may  issue. 

So  that  when  it  shall  be  established  by  the  judgment  of  a 
competent  tribunal,  that  the  prosecuting  party  has  a  valid  claim 
against  the  defendant,  and  when  it  is  also  established  as  a  mat- 
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ter  of  fact,  that  the  debtor  has  evidences  of  debt  to  which,  as  a 
matter  of  law,  it  is  established  that  the  creditor  has  a  claim 
prior  and  more  potent  than  the  debtor  himself  or  any  other  of 
his  creditors,  it  is  illegal  and  unjust  fop  him  to  attempt  to  de- 
prive his  creditor  of  that  right,  and  especially  with  the  object 
of  wresting  from  him  the  preference  which  the  law  gives  him, 
and  conferring  it  upon  others  to  whom  the  law  does  not  give  it 

It  is  only  necessary  to  contemplate  the  effect  of  a  contrary 
rule,  to  appreciate  its  impropriety.  The  rights  of  these  com- 
plainants to  these  assets  being  established  to  be  superior  to  that 
of  the  defendants  or  their  other  creditors,  upon  what  principle 
could  1  rule  that  it  would  be  just  for  the  debtors  to  deprive  the 
complainants  of  this  legal  right,  and  confer  it  on  some  one  else  ? 
Of  what  avail  would  if  be  to  hold  that  the  bank  had  this  prior 
right,  if  it  would  be  just  for  the  defendants  to  disregard^t,  and 
distribute  those  assets  among  others  ?  By  such  a  ruling,  this 
provision  of  the  statute,  which  professes  to  give  a  remedy  to  a 
judgment  creditor,  would,  at  the  option  of  the  debtor,  be  ren- 
dered entirely  inoperative. 

It  is  not,  therefore,  necessary  to  make  out  fraud  in  such  a  case 
at  this,  to  warrant  a  commitment,  and  I  repeat  it,  none  has 
been  made  out,  or  even  imputed  to  the  defendants,  in  this  case. 
It  has  been  merely  an  assertion,  on  their  part,  of  a  right  to  make 
an  equal  distribution  of  their  assets,  against  a  claim  to  a  prefer- 
ence asserted  on  the  other  hand.  And  the  law,  as  I  understand 
it,  being  against  them,  the  complainants  are  entitled,  of  course, 
to  the  remedy  which  the  statute  gives  them  to  enforce  their 
right,  and  that  is  the  warrant  to  commit. 

Order  accordingly. 
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Where  a  warrant  of  attorney  was  abeolute  upon  its  face,*  but  upon  the  back  of  it 
there  was  an  endoxsement,  signed  by  the  defendant,  stating  that  the  judgment  to 
be  entered  thereon  was  intended  to  secure  an  indebtedness  of  $500  for  goods  to  be 
sold  on  the  day  of  the  date  of  the  warrant  of  attorney,  and  also  to  secure  a  similar 
aoiount  for  goods  thereafter  to  be  sold ;  and  it  was  agreed  that  in  Oise  the  plaintiff* 
should  deem  himself  insecure,  he  might  issue  execution /tt  whatever  sum  might 
be  dv£  to  hirHf  for  principal  and  interest ;  Held  that  the  general  expressions  must 
be  taken  in  connection  with  the  particular  provisions  of  the  agreement ;  and  that 
the  plaintiff  was  only  authorized  to  issue  execution  for  the  amounts  intended  to  be 
secured  by  the  judgment,  and  not  for  any  indebtedness  which  had  accrued  pre- 
vious to  the  time  of  executing  the  warrant  of  attorney. 

A  judgment  recovered  upon  a  warrant  of  attorney  given  to  an  individual* member 
of  a  partnership  firm,  will,  if  given  to  secure  a  debt  due  to  the  firm,  belong  to  the 
firm ;  iMd  the  person  to  whom  such  warrant  is  given  will  hold  the  judgment  as 
trustee  for  the  copartnership. 

^  satisfiu;tion  of  such  a  judgment  will  amount  to  a  satisfaction  of  the  copartnenbip 
debt ;  and  will  be  a  complete  discharge  of  the  defendant  therein  from  all  claim  on 

'  the  part  of  the  partnership. 

Although  the  supreme  coun,  on  its  law  side,  will  exercise  a  general  equitable 
control  over  judgments  entered  upon  bond  and  warrant  of  attorney,  it  cannot  on 
motion,  relieve  against  a  mistake  in  the  agreement  upon  which  such  a  judgment 
is  entered  up,  by  which  mistake  the  judgment  covers  a  smaller  amount  of  indebt^ 
edness  than  it  was  the  intention  of  the  parties  to  secure. 

It  seems,  the  remedy  of  the  plaintiff,  in  such  a  case,  is  to  file  a  bill  in  equity  for  the 
purpose  of  correcting  the  alleged  mistake  in  the  agreement. 

On  the  25th  of  August,  1847,  a  judgment  was  entered  up 
against  the  defendant,  on  a  bond  and  warrant  of  attorney,  in 
the  sum  of  $1000.  The  warrant  of  attorney  was  absolute  on  its 
face, 'but  upon  the  back  of  it  there  was  an  endorsement  signed 
by  the  defendant,  at  the  time  of  the  execution  of  the  warrant 
of  attorney,  stating  that  the  judgment  to  be  entered  up  thereon, 
was  intended  to  secure  an  indebtedness  for  goods  to  be  sold  on 
the  said  25th  day  of  August,  to  the  amount  of  $500,  and  also 
to  secure  a  similar  amount  for  goods  thereafter  to  be  sold.  And 
it  was  agreed  that  in  case  the  plaintiff  should  deem  himself  in- 
secure he  might  issue  execution  for  whatever  sum  might  be  due 
to  him  for  principal  and  interest 
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The  plaintiff  entered  up  judgment,  and  issued  his  execution, 
pursuant  to  the  endorsement,  and  also  for  a  sum  of  money 
which  was  due  for  goods  sold  previous  to  the  25th  of  August. 
A  motion  was  made  to  set  aside  the  judgment  and  execution. 
The  affidavits  on  the  part  of  the  plaintiff,  shewed  that  it  was 
agreed  between  the  parties  that  the  judgment  should  apply  to 
the  indebtedness  which  accrued  previous  to  the  25th  of  August, 
and  that  it  was  by  mistake  that  such  a  provision  was  not  con- 
tained in  the  endorsement. 

/.  G.  McAdard,  for  the  defendant.  The  plaintiff  cannot 
come  in  here  and  set  up  a  parol  agreement  varying  from  the 
contract  on  record.  1.  Parol  evidence  is  not  admissible  to  con- 
tradict a  written  instrument.  (6  IKU,  219.  1  Id.  606.  1 
John.  Ch.  Rep.  429.)  2.  A  judgment  such  as  this,  for  advances 
to  be  made,  must  be  considered  an  usurious  contract.  (2  Cow- 
en.  465.)  3.  Where  the  plaintiff's  damages,  as  in  this  case,  are 
not  ascertained  by  the  cognovit,  the  plaintiff  must  proceed  as 
on  a  default,  to  have  his  damages  assessed.  {GhrahanCs  Ptoo. 
629.)    Here  the  plaintiff  has  assessed  his  own  damages. 

Again,  this  judgment  is  given  to  one  member  of  a  firm,  for 
a  partnership  debt,  and  this  is  not  a  discharge  of  the  debt  due 
the  firm  ;  unless  the  consent  of  the  other  partners  be  shown. 
One  member  of  a  firm  has  no  right  to  take  a  judgment  to  him- 
self, for  a  firm  debt.     (12  Wend.  396.) 

Where  a  cognovit  is  given  conditionally,  then  the  conditions 
must  be  followed.  [OrahanCs  Prac.  1st  ed.  629.  2  Wm. 
Black.  943.) 

B.  G.  mtchifigs,  for  the  plaintiff.  The  plaintiff's  affidavits 
show  conclusively  that  the  security  was  intended  to  include  the 
indebtedness  which  had  accrued  prior  to  August  26.  The 
writings  in  this  case  are  all  to  be  taken  tc^ether,  in  order  prop- 
erly to  understand  the  contract.  It  was  expressly  agreed  that 
the  plaintiff  might  issue  execution  on  the  judgment,  for  what- 
ever should  be  due  him.  But  the  true  charact^  of  the  agreemmt 
may  be  established  by  parol ;  even  if  contradictory  or  expbuni- 
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tory  of  the  writing,  because  it  is  not  a  contract,  but  a  mere 
memorandum  like  a  receipt — ^and  the  courts  have  a  right  to 
amend,  in  conformity  with  the  actual  understanding,  when  the 
rights  of  subsequent  creditors  are  not  prejudiced.  (16  John. 
RepAid.  lDunlap'sPrac.367.  9  John.  Rep.  80.  1  Taunt. 
413.  16  John.  Rep.  i.  18 /rf.  605.  16 /rf.  166.  7  Dowl.  ^ 
Ry.  824.    Note  to  Grah.  Prac.  779.) 

Edwards,  J.  The  warrant  of  attorney,  and  the  endorse- 
ment upon  it,  taken  tc^ether,  constitute  the  agreement  between 
the  parties.  It  appears  then,  that  the  judgment  to  be  entered 
up  on  the  warrant  of  attorney,  was  intended  to  secure  an  in- 
debtedness for  goods  to  be  sold  on  the  26th  of  August,  the  day 
of  its  execution,  to  the  amount  of  $600,  and  also  to  secure  a 
similar  amount  for  goods  thereafter  to  be  sold.  There  was  a 
further  provision  that,  in  case  the  plaintiff  should  deem  himself 
insecure,  he  might  issue  execution  for  whatever  might  be  due 
to  him  for  principal  and  interest,  and  collect  the  same.  The 
general  expressions  must  be  taken  in  connection  with  the  par- 
ticular provisions  of  the  agreement,  and  they  clearly  mean,  that 
the  plaintiff  might  issue  execution  for  whatever  might  be  due, 
according  to  the  terms  of  the  agreement ;  that  is,  for  the  amounts 
which  were  intended  to  be  secured  by  the  judgment.  The 
plaintiff  then  had  no  claim  under  the  said  judgment  for  any 
indebtedness  which  had  accrued  previous  to  the  time  of  exe- 
cuting the  warrant  of  attorney. 

But  as  to  all  goods  sold  on  that  day,  or  subsequently,  and 
before  the  first  of  January  succeeding,  he  had  an  undoubted 
right  to  issue  his  execution,  provided  he  did  not  exceed  the 
amount  limited  by  the  agreement.  The  fact  that  the  goods 
sold  by  the  plaintiff,  and  which  constituted  the  consideration  of 
the  judgment,  belonged  to  the  partnership  firm  of  which  he 
was  a  member,  can  make  no  difference.  The  judgment  given 
to  him,  if  given  to  secure  a  partnership  debt,  would  belong  to 
the  firm,  and  the  plaintiff  would  hold  it  as  trustee  for  them. 
And  a  satisfaction  of  the  judgment  would  be  a  satisfaction  of 
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the  debt,  and  a  complete  discharge  of  the  defendant  from  all 
partnership  claim. 

It  seems,  however,  from  the  afSdavits  read  on  the  part  of  the 
plaintiff,  that  the  original  agreement  between  the  parties  was 
that  the  judgment  should  also  secure  the  indebtedness  of  the 
defendant  which  had  accrued  before  the  first  of  August,  and 
that  it  was  l^y  mistake  that  a  different  agreement  was  executed ; 
and  it  is  contended  that  this  court,  in  the  exercise  of  its  equita- 
ble powers  over  judgments  entered  up  on  bond  and  warrant  of 
attorney,  can  reheve  against  the  mistake.  Although  this  court 
will  exercise  a  general  equitable  control  over  judgments  of  this 
nature,  still,  it  has  never  done  so  to  the  extent  claimed  in  this 
case. 

But,  inasmuch  as  the  plaintiff's  affidavits^  disclose  a  case  in 
which  the  equity  side  of  this  court  would,  probably,  give  relief, 
it  is  proper  that  he  should  have  an  opportunity  to  make  an  ap- 
plication for  that  purpose. 

The  plaintiff  in  the  judgment  must  therefore  be  stayed  from 
any  further  proceedings  under  the  execution,  to  collect  the 
amount  of  indebtedness  which  accrued  before  the  25th  of  Au- 
gust last,  or  any  part  thereof,  and  he  must  pay  the  costs  of  this 
motion ;  unless  he  files  his  bill  within  twenty  days,  for  the  piu'pose  « 
of  correcting  the  alleged  mistake  in  the  agreement.  In  which 
event,  the  judgment  and  execution,  and  the  levy  under  it,  shall 
remain  as  security  for  the  payment  of  the  indebtedness  wiych 
accrued  before  the  said  25th  of  August,  until  the  final  decision 
and  decree  in  the  suit  in  equity. 
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SANaUIRICO  vs.  BeNEDETTI. 

A  comt  of  aqnily  will  not  enfinco  the  fpedfic  perfinmaneo  of  an  •greemeDt  to  ting, 

in  conceits,  opens,  &c.  4, 

The  difficulty,  if  not  the  utter  impracticftbifity,  of  compelling  the  performance  of 

such  an  agreement,  is  a  coneloaiTe  reason  why  a  court  of  equity  should  refuse  to 

interfere. 
In  such  acase  the  party  should  be  left  to  his  remedy  at  law. 
Neither  will  a  court  of  equity  restrain,  by  injunction,  a  breach  of  the  negative  part 

of  such  an  agreement,  viz.  that  the  defendant  will  not  make  other  engagements. 

In  Equity.  The  bill  of  complaint  alleged  that  the  defen- 
dant had  agreed  with  the  complainant  to  perform  and  sing  in 
concerts,  operas,  d^c.  throughout  the  United  States  and  Canada, 
and  that  he  would  not  make  engagements  with  any  other  per- 
son. That  he  was  about  to  make  other  engagements,  and  was 
about  to  leave  the  state.  The  bill  prayed  for  a  decree  for  spe- 
cific performance,  and  also  for  an  injtmction,  and  a  ne  exeat. 
The  defendant  moved  to  dissolve  the  injunction,  and  discharge 
the  ne  exeat.  • 

Theo,  Sedgwick^  for  the  defendant. 

Robert  Emmet,  for  the  complainant. 

Edwajids,  J.  Although  there  may  be  cases  in  which  a 
court  of  equity  ¥rill  decree  specific  performance  of  a  contract  for 
personal  services,  still,  this  is  not  one  of  that  character.  The 
difi&culty,  if  not  the  utter  impracticability,  of  compelling  a  spe^ 
cific  performance  of  the  contract  set  forth  in  the  bill,  is  a  con- 
clusive reason  why  this  court  should  refuse  its  interference. 
The  complainant  should  be  left  to  his  remedy  at  law.  If,  how- 
ever, there  were  any  doubt,  upon  principle,  yet,  I  consider  it 
abundantly  settled  upon  authority,  that  the  complainant  can 
have  no  relief  upon  the  equity  side  of  the  court  The  cases  of 
KenMe  v.  £em,  {6Sim.  R.  333,)  and  Ebmblin  v.  DiMttrfardj 
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(2  Edw.  629,)  are  strictly  analagous  to  this  case.  In  each  of 
those  cases  an  injunction,  which  had  been  granted  ex  partCy 
was  dissolved,  on  the  grounds  which  I  have  above  stated. 
And  it  was  decided  that  the  court  would  not  only  not  interfere 
positively  by  a  decree  for  specific  performance,  but  that,  on  the 
other  hand,  it  would  not  interfere  negatively  by  the  writ  of  in- 
junction. In  the  case  of  Corsetti  v.  De  Rivafinoli,  (4  Paiffe, 
264,)  the  chancellor  clearly  did  not  intend  to  lay  down  any 
different  rule. 

As  this  case  is  not  one  in  which  the  court  will  grant  relief, 
of  course  there  is  nothing  to  sustain  the  writ  of  ne  exeat.  The 
injunction  must  therefore  be  dissolved,  and  the  writ  of  ne  exeat 
discharged. 


Same  Term.    Edwards,  Justice. 
Akrill  vs.  Selden  and  others. 

A  oomt  of  e^[ahy  will  not  interfere  to  reetnin  a  mere  tregpaas,  when  the  injuj  isnot 
iiieparable,  and  defltractive  of  the  pkdntiff  *a  estate,  bat  is  euBoeptible  of  pecuniaiy 
oompenaation. 

Unlen  the  injury  will  be  irreparable  the  court  will  leare  the  party  to  his  remedy 
at  law. 

And  &ere  ia  the  same  reason  why  a  court  of  equity  should  not  interfere  by  lestorisg 
the  complainant  to  the  possession  of  premises  in  the  occupation  of  the  defendant^ 
▼iz.  that  he  has  an  adequate  remedy  at  law. 

If  a  court  of  equity  should  think  it  expedient  to  interfere,  on  the  ground  that  there  is 
not  a  sufficient  legal  remedy,  it  ought  to  do  so  by  a  direct  decree  to  that  effect,  and 
not  by  an  injunction  issued  at  a  preliminaiy  stage  of  the  cause,  the  indirect  effect 
of  which  would  be  to  compel  the  defendant  to  give  up  the  possession  to  the  com- 
plainant. 

In  EaviTY.  Application  by  the  complainant  for  an  injunc- 
tion, and  for  an  order  to  show  cause  why  an  attachment  should 
not  be  issued  for  a  violation  of  an  order  to  show  cause  against 
an  injunction.    The  bill  was  founded  upon  an  agreement  be- 
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tween  the  parties  respecting  certain  manufacturing  works, 
which  agreement  the  defendants  insisted  was  a  mere  contract 
of  hiring,  and  that  it  did  not  give  to  the  plaintiff  the  right  to 
the  possession  of  the  property.  The  motion  was  made  previous 
to  a  decree  in  the  cause  establishing  the  rights  of  the  parties, 
and  while  the  defendants  were  in  possession  of  the  premises ; 
and  the  injunction  asked  for  was  one  which  should  direct  the 
defendants  to  yield  up  the  possession  of  the  premises  to  the 
plaintiff. 

A.  ThompsoUy  for  the  defendants. 

C.  Edwards^  for  the  plaintiff. 

Edwards,  J.  The  complainant  alleges  that  he  was  not  in 
possession  of  the  works  mentiQped  in  his  agreement,  at  the  time 
of  filing  his  bill ;  but  that,  on  the  contrary,  the  defendants  were 
in  possession,  claiming  title,  and  alleging  that  the  complainant 
had  forfeited  his  right  to  the  use  of  the  works,  by  reason  of  a 
breach  of  his  agreement.  The  question  then  is,  not  whether  this 
court  will,  by  the  process  of  injunction,  restrain  an  interference 
with  the  complainant's  poss^ssioi^ ;  but  whether  it  will  grant  an 
injunction,  the  indirect  effect  of  which  will  be  to  reinstate  him  in 
his  possession.  It  is  well  settled,  in  this  state,  that  a  court  of 
equity  will  not  interfere  to  restrain  a  mere  trespass,  when  the 
injury  is  not  irreparable,  and  destructive  of  the  plaintiff's  estate, 
but  is  susceptible  of  pecuniary  compensation.  (Stevens  v.  Beek- 
man,  1  John.  Ch.  318.  Jerome  v.  Ross,  7  Id,  316.  Hart  v. 
Mayor,  ^c.  of  Albany,  3  Paige,  213;  9  Wend,  671,  8.  C.) 

Unless  the  injury  will  be  irreparable,  the  court  will  leave  the 
party  to  his  remedy  at  law.  There  is  the  same  reason  why 
this  court  should  not  interfere  by  restoring  the  party  to  posses- 
sion ;  that  is,  that  he  has  an  adequate  remedy  at  law.  But  if 
this  court  should  think  it  expedient  to  interfere,  on  the  ground 
that  there  is  not  a  sufficient  legal  remedy,  it  ought  to  do  so  by 
a  direct  decree  to  that  effect,  and  not  by  an  injunction  issued 
fit  a  preliminary  stage  of  the  cause,  the  indirect  effect  of  which 
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would  be  to  compel  the  defendants  to  give  up  the  possession 
to  the  complainant  The  case  of  Lane  v.  Newdigate,  (10  Ves. 
192,)  has  not  received  the  sanction  of  the  court  of  chancery  in 
England  in  its.  subsequent  adjudications.  But  on  the  contrary, 
that  court  has  declined  to  exercise  its  power  through  the  medi- 
um of  an  injunction,  to  compel  a  party  to  do  an  act,  by  restrain- 
ing him,  or  as  was  done  by  Lord  Eldon,  in  the  case  of  Lane  v. 
Newdigate^  by  making  it  <^  difficult "  for  him  to  do  the  contrary. 
(Blakeman  v.  The  Olamorganshire  Canal  Navigation,  1 
Mylne  ^  Keene,  158.  Deere  v.  Quest,  1  Mylne  ^  Craigy 
616.)  The  rule  laid  down  in  these  cases  is  the  only  safe  one 
upon  which  a  court  of  equity  can  act 

The  next  question  is,  whether  there  is  sufficient  ground  for 
making  an  order  to  show  cause  why  an  attachment  should  not 
issue  for  the  alleged  breach  of  the  preliminary  order.  It  does 
not  appear  that  the  parties  have  done  any  thing  to  change  the 
situation  in  which  they  were  at  the  time  of  the  making  of  the 
order.  It  was  not  intended  by  me  to  make  an  order  which 
should  have  the  effect  of  restoring  the  complainant  to  possession, 
but  I  meant  merely  to  compel  the  parties  to  remain  in  statu  quo, 
till  the  decision  upon  the  motion  for  an  injunction.  The  motion 
for  an  order  to  show  cause,  and  also  the  motion  for  an  injunc- 
tion, must  be  denied.    Costs  to  abide  the  event 


Same  Term.    Edwards,  Justice. 

MORRELL  vs.  MoRRELL. 

By  the  law,  as  it  itood  prevbus  to  the  reviMd  statates,  both  a  condonatioii  of  the 

defendant's  offence,  and  acts  of  adnltecy  on  the  part  of  the  complainant,  operated 

as  a  bar  to  a  suit  for  a  dirone. 
Bm  it  xemi  the  same  effect  was  not  given  to  a  condonation  of  an  act  of 

adnlteiy,  set  np  by  way  of  recrimination,  as  when  set  np  on  the  part  of  the 

complainant 
The  law  rf^golating  divoices  being  now  regulated  by  statute,  a  condoned  adoUeiy 
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of  the  oomplamuit  k  not  a  defence  to  a  rait  for  a  dhoioe^  vnleii  made  fo  bj  Hie 
itatute. 

And  under  the  provisions  of  the  revisod  statutes,  as  a  condoned  adnltery  of  tile 
defendant  will  not  entitle  the  complainant  to  a  divoree,  so  a  condoned  act  of 
adultery  on  the  part  of  the  complainant  will  not  bar  his  suit  for  a  divorce. 

The  complainant,  therefore,  has  a  right  to  go  into  proof  to  show  under  what  drcQm- 
stances  he  has  been  guilty  of  the  adulteiy  which  UsetupasabAtohis  suit; 
and  to  have  the  issues  framed  accordingly. 

Where  the  defendant,  in  a  suit  for  a  divorce  on  the  ground  of  adulteiy,  sets  up  in 
her  answer  acts  of  adulteiy  on  the  part  of  the  complainant,  as  a  bar  to  the  suit, 
and  the  complainant  files  a  replication  to  such  answer,  he  thereby  takes  issue  not 
only  upon  the  recriminating  chaiges  contained  in  the  answer,  but  he  makes  another 
issue,  viz.  that  the  adulteiy  charged  against  him  was  not  committed  under  such 
circumstances  as  would  have  entitled  the  defendant,  if  innocent,  to  a  divorce. 

And  in  such  a  case,  the  court  is  bound  to  frame  an  issue  not  only  upon  the  charge 
of  the  complainant's  adultery,  but  also  upon  the  circumstances  under  which  he 
was  guilty,  if  required  by  hibi  to  do  so ;  provided  the  circumstances  alleged  in  the  • , 
proposed  issue  are  sdch  as,  under  the  provisions  of  the  revised  statutes,  will  be  a 
bar  to  the  defendant's  chaige. 

Upon  a  reference  to  a  master  to  settle  issues^  in  a  ease  thus  situated,  it  is  the  duty 
of  the  master  to  decide,  as  a  question  of  law,  what  circumstances,  under  the  stat- 
ute, will  be  a  defence  to  the  charge  against  the  complainant,  and  to  frame  an 
issue  accordingly. 

Where  a  denial  of  the  adultery  charged  in  the  bill,  and  a  condonation,  are  set  up  in 
the  answer,  they  are  the  subject  of  separate  issues. 

Where  the  defendant,  in  a  suit  for  a  divorce,  sets  up  the  adulteiy  of  the  complain- 
ant, as  a  bar,  she  must  state  the  name  of  the  person  with  whom  the  aduUeiy  was 
coamiitted,  if  the  person  u  known.  If  the  person  is  unknown,  that  feet  should 
be  stated  in  the  answer,  and  in  the  issue. 

There  must  also  be  reasonable  certainty  as  to  time  and  place. 

What  is  a  reasonable  certainty. 

In  EauiTY.  This  case  comes  before  the  court  upon  excep- 
tions taken  by  the  defendant  to  a  master's  report,  in  relation  to 
certain  amendments  proposed  by  him  to  a  feigned  issue ;  and 
upon  a  motion  by  him  to  amend  the  order  of  reference. 

The  plaintiff  filed  his  bill  against  the  defendant,  for  a  divorce, 
on  the  ground  of  adultery.  In  her  answer,  the  defendant 
wholly  denied  the  allegations  in  the  bill,  and  set  up,  as  a 
defence,  the  adultery  of  the  complainant.  A  feigned  issue  was 
drawn  up,  and  various  amendments  thereto  proposed  on  the 
part  of  the  defendant.  And  an  order  was  made,  referring  it  to 
a  master  to  settle  the  issues.  Upon  the  reference,  it  was  con- 
tended on  the  part  of  the  complainant,  that  the  master,  within 
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Uie  terms  of  the  order  of  reference,  could  not  allow  the  amend- 
ments proposed ;  and  the  master  disallowed  theuL 

H.  P.  Barber  J  for  the  defendant 

Edwards,  J.  There  are  two  questions  presented  for  my 
decision.  The  first  arises  upon  the  motion  to  amend  the  order 
of  reference  to  the  master,  and  the  second  upon  the  exceptions 
to  the  master's  report.  Upon  the  first  motion  there  was  a 
question  raised  as  to  regularity.  With  the  view  that  I  have 
taken  of  the  subject,  it  will  not  be  necessary  for  me  to  consider 
that  question. 

The  objection  which  is  made  to  the  order  of  reference  is, 
that  in  that  part  of  the  order  which  refers  to  the  framing  of 
issues,  upon  the  recriminatory  part  of  the  answer,  the  issues 
were  directed  to  be  made  up  for  the  purpose  of  determining 
whether  the  complainant  was  guilty  of  any  of  the  adulteries 
imputed  to  him  in  the  answer,  '^  under  such  circumstances  as 
would  entitle  the  defendant,  if  innocent,  to  a  divorce."  By  the 
law,  as  it  stood  before  the  revised  statutes,  both  a  condonation 
of  the  defendant's  offence,  and  acts  of  adultery  on  the  part  of 
the  complainant,  operated  as  a  bar  to  a  suit  for  a  divorce.  But 
it  would  seem  that  the  same  efiect  was  not  given  to  a  condo- 
nation of  an  act  of  adultery  set  up  by  way  of  recrimination,  as 
when  set  up  on  the  part  of  the  complainant.  {Beebe  v.  Be^e, 
1  Hogg.  Bed.  Rep.  796.  Wood  v.  Wood,  2  Paige,  108,  111.) 
The  reason  assigned  for  this  rule  was,  that  the  complainant 
was  not  rectus  in  curia;  and  being  equally  guilty  with  the 
defendant,  he  was  not  entitled  to  the  assistance  of  the  court  But 
in  reference  to  the  question  which  is  presented  to  me,  I  am  not 
permitted  to  base  my  opinion  upon  the  general  principles  ap- 
plicable to  equity  jurisdiction. 

The  law  regulating  divorces  is  now  the  subject  of  statutory 
enactment  And  a  condoned  adultery  of  the  complainant  is 
not  a  defence,  unless  made  so  by  the  statute. .  Under  the  pro- 
visions of  the  revised  statutes,  in  reference  to  this  subject, 
although  the  fact  of  adultery  be  established,  the  court  may  de- 
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ny  a  divorce,  "  when  it  shall  be  proved  that  the  complainant 
has  also  been  guilty  of  adultery,  under  such  circumstances  as 
would  entitle  the  defendant,  if  innocent,  to  a  divorce."  (2  R. 
S.  146,  i  42,  sub.  4.)  The  question  then  arises,  what  are  the 
circumstances  under  which  the  defendant,  if  innocent,  would 
be  entitled  to  a  divorce  7  The  circumstances  must  be  ihoas 
which  are  mentioned  in  the  previous  sections  of  the  statute ;  for 
they  contain  all  the  provisions  upon  this  subject.  By  section 
38,  it  is  enacted  that  ^'  divorces  may  be  decreed,  and  marriages 
may  be  dissolved,  1.  When  both  husband  and  wife  were  in- 
habitants of  this  state,  at  the  time  of  the  commission  of  the  of- 

•  fence:  2.  When  the  marriage  has  been  solemnized,  or  has  taken 
place,  within  this  state,  and  the  injured  party,  at  the  time  of 
the  commission  of  the  offence,  and  at  the  time  of  exhibiting  the 
bill  of  complaint,  shall  be  an  actual  inhabitant  of  this  state : 
3.  When  the  offence  has  been  committed  in  this  state, 
and  the  injured  party  at  the  time  of  exhibiting  the  bill  of  com- 
plaint is  an  actual  inhabitant  of  this  state."  And  by  section 
42,  "  although  the  fact  of  adultery  be  established,  the  court 
may  deny  a  divorce  in  the  following  cases :  1.  Where  the  of- 
fence shall  appear  to  have  been  committed  by  the  procurement 
or  with  the  connivance  of  the  complainant :  2.  When  the  of- 
fence charged  shall  have  been  forgiven  by  the  injured  party, 
and  such  forgiveness  be  proved  by  express  proo^  or  by  the  vol- 
untary cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact :  3.  When  there  shall  have  been  no  express  forgiveness, 
and  no  voluntary  cohabitation  of  the  parties,  but  the  suit  shall 
not  have  been  brought  w4thin  five  years  after  the  discovery  by 

.  the  complainant  of  the  offence  charged :  4.  When  it  shall  be 
proved  that  the  complainant  has  also  been  guilty  of  adultery, 
under  such  circumstances  as  would  have  entitled  the  defen- 
dant, if  innocent,  to  a  divorce."  The  first,  second,  and  third 
subdivisions  of  section  38,  and  the  first,  second,  and  third  sub- 
divisions of  section  42,  contain  all  the  provisions  which  are 
made  by  the  statute,  in  reference  to  the  circumstances  which 
would  entitle  a  ^rty,  if  innocent,  to  a  divorce.  It  was  con- 
tended, on  the  argument,  that  subdivision  4,  section  42,  referred 
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to  the  three  subdivisions  of  section  38,  and  not  to  the  first  three 
subdivisions  of  section  42.  It  may  be  that  subdivision  4  of  sec- 
tion 42,  does  refer  to  the  subdivisions  of  section  38,  but  I  know 
of  no  rule  of  construction  by  which  I  can  make  it  refer  to  them 
exclusively.  The  subdivisions  of  section  38,  refer  to  the  place 
where  the  adultery  was  committed,  the  residence  of  the  parties 
at  the  time,  and  the  place  where  the  marriage  was  solemnized. 
They  do  not  refer  to  the  circumstances  connected  with  the  act 
of  adultery,  but,  rather  to  the  situation  of  the  parties  at  the 
time  of  the  commission  of  the  offence,  or  of  exhibiting  the  bill 
of  complaint,  and  that  too,  for  the  purpose  of  defining  the 
jurisdiction  of  the  court.  On  the  other  hand,  the  circumstan- 
ces mentioned  in  the  subdivisions  of  section  42,  refer  particular- 
ly to  the  circumstances  under  which  the  offence  was  committed, 
or  resulting  directly  fi-om  its  commission,  that  is,  procurement 
or  connivance,  forgiveness,  or  a  bar  arising  from  lapse  of  time. 
If  the  defendant  should  be  guilty  of  adultery  under  any  of 
these  circumstances,  the  complainant  would  not  be  entitled  to  a 
divorce ;  and  it  necessarily  follows  that  the  court  would  not 
deny  a  divorce  on  proof  of  the  defendant's  adultery,  though  it 
should  be  proved  that  the  complainant  had  been  guilty  of  adul- 
tery under  any  of  the  circumstances  above  mentioned.  And 
that,  as  a  condoned  adultery  of  the  defendant  would  not  entitle 
the  complainant  to  a  divorce,  so  a  condoned  adultery  on  the 
part  of  the  complainant  would  not  bar  a  suit  for  a  divorce. 
The  complainant,  then,  has  a  right  to  go  into  proof  to  show  un- 
der what  circumstances  he  has  been  guilty  of  the  adultery 
which  is  set  up  as  a  bar  to  his  suit. 

The  next  question  is  whether  the  alleged  objectionable 
clause  was  properly  inserted  in  the  order  of  reference.  The 
complainant,  by  filing  his  replication,  took  issue  not  only  upon 
the  recriminating  charges  contained  in  the  answer,  but  he  made 
another  issue,  viz.  That  the  adultery  charged  against  him  was 
not  committed  under  such  circumstances  as  would  have  enti- 
tled the  defendant,  if  innocent,  to  a  divorce.  The  latter  issue 
was  as  distinctly  made  as  if  the  complainant  had  set  it  up  for- 
mally in  his  replication.    Not,  it  is  true,  upon  the  face  of  the 
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pleadings,  but  by  the  operation  of  the  statute.  The  court,  then, 
were  bound  to  frame  an  issue  not  only  upon  the  charge  of  the 
complainant's  adultery,  but  also  upon  the  circumstances  under 
which  he  was  guilty,  if  required  by  him  to  do  so ;  provided  the 
circumstances  alleged  in  the  proposed  issue  were  such  as,  un- 
der the  provisions  of  the  statute  above  cited,  would  have  been 
a  bar  to  the  defendant's  charge.  The  court,  however,  did  not 
frame  the  issues,  but  delegated  its  powers  to  one  of  its  officers ; 
and,  in  doing  so,  it  was  proper  that  it  should  give  him 
the  directions  contained  in  the  order.  The  order,  then,  was 
substantially  correct.  But  I  have  no  doubt  that  the  master 
erred  in  carrying  out  its  directions.  It  was  his  duty  to  decide, 
as  a  question  of  law,  what  circumstances,  under  the  statute, 
would  be  a  defence  to  the  charge  against  the  complainant,  and 
to  frame  an  issue  of  fact  accordingly.  This  he  has  not  done, 
but,  on  the  contrary,  has  referred  it  to  the  ju^y  to  decide 
whether  the  complainant  had  been  "  guilty  of  adultery  under 
such  circumstances  as  would  have  entitled  the  defendant,  if 
innocent,  to  a  divorce."  It  is  true,  that  he  afterwards  goes  on 
to  specify,  under  a  videlicet,  what  those  circumstances  are  ] 
but  this  he  has  done,  not  in  the  form  of  a  distinct  issue  on  be- 
half of  the  complainant,  as  he  should  have  done,  but  as  a  qual- 
ification of  the  issue  on  the  part  of  the  defendant ;  which  is 
clearly  irregular.  Where  a  denial,  and  condonation,  are  set  up, 
they  are  the  subject  of  separate  issues.  (See  Rule  116, 4  Paige, 
432.)  With  these  views,  I  am  led  to  the  conclusion  that  the 
first,  second,  and  third  exceptions  to  the  master's  report  are 
well  taken. 

The  next  question  arises  upon  the  refusal  of  the  master  to 
allow  the  fourth,  fifth,  and  sixth  amendments  proposed  by  the 
defendant. 

The  objection  made  to  these  amendments  was,  that  the 
charges  contained  in  them  were  not  sufiSciently  definite.  The 
rule  upon  this  subject,  as  deducible  fi-om  the  decisions,  seems  to 
be  that  it  is  necessary  to  state  the  name  of  the  person  with 
whom  the  adultery  was  committed,  if  the  person  is  known ; 
but  if  the  person  is  unknown,  that  fact  should  be  stated  in  the 
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answer,  and  in  the  issue.  And  that  there  must  be  reasonable 
certainty  as  to  time  and  place.  This  leaves  it,  to  a  certain  ex< 
tent,  to  the  judgment  of  the  court  to  decide  what  is  reasonable 
certainty.  But,  as  in  all  cases  of  an  analogous  nature,  the 
court  will  be  governed,  in  exercising  its  judgment,  by  the  stan- 
dard which  has  been  established  by  previous  adjudications. 
The  charge  contained  in  the  fourth  proposed  amendment  is, 
that  the  complainant  "  on  divers  days  during  the  months  of 
June,  July,  August,  September,  and  October,  during  the  years 
1844,  1845,  1846,  and  between  the  first  day  of  June  and  the 
first  day  of  November  in  the  years  aforesaid,  at  Fort  Lee,  Bull's 
Ferry,  and  Wehawken  in  the  state  of  New  Jersey,  did  repeat- 
edly commit  adultery  with  some  female  to  defendant  unknown ; 
and  more  particularly,  that  the  said  complainant  did,  during 
the  year  1846,  commit  adultery  with  the  said  female  at  a  ho- 
tel at  Fort  Lee  aforesaid."  In  this  charge  the  person  is  alleged 
to  be  unknown,  but  the  charge  is  confined  to  a  single  person. 
The  places  and  times  are  mentioned,  and  the  only  question  is 
whether  they  are  stated  with  sufficient  certainty.  In  the  case 
of  Codd  V.  Codd^  (2  John.  Ch.  Rep.  224,)  the  charge  was  that 
the  defendant  "  had,  in  numerous  instances,  both  before  and 
since  their  separation,  committed  adultery  in  this  state,  and 
elsewhere."  In  that  case  the  person  was  not  mentioned,  nor 
alleged  to  be  unknown,  nor  was  the  charge  confined  to  a  single 
person.  The  adultery  was  charged  to  have  been  committed 
in  "  this  state,  and  elsewhere."  A  feigned  issue  was  denied. 
In  the  next  case,,  Germond  v.  OerTnond,  (6  John.  Ch.  Rep. 
347,)  there  was  a  charge  of  adultery  committed  in  Rensselaer 
county,  with  a  person  named,  and  in  "  the  city  of  New- York, 
with  certain  persons  whose  pames  were  imknown."  There 
were  three  counts  framed  upon  these  charges.  The  second 
charged,  that  the  defendant  had  committed  adultery  in  Rensse- 
laer county,  in  May  or  July,  1817.  And  the  third,  that  the 
defendant  had  committed  adultery  between  the  1st  of  April, 
1818,  and  the  first  of  August,  1819,  at  the  city  of  New- York. 
These  counts  were  considered  sufficiently  definite  as  to  time 
and  place. 
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In  the  case  of  Ferguson  v.  Ferguson,  (1  Barb.  Ch.  Rep. 
604,)  the  charge  was  that  the  defendant,  between  the  day  of 
his  marriage  in  March,  1843,  and  the  30th  of  September,  1844, 
bad  been  guilty  of  adultery  with  some  female  in  the  city  of 
New- York,  and  an  issue  was  framed  upon  that  charge. 

I  consider  the  charge  made  by  the  defendant  as  containing 
the  material  for  an  issue,  equally  definite  with  those  which 
were  framed  in  the  two  last  cases  above  cited.  The  charge 
is  more  definite  as  to  place,  than  in  either  of  thc^e  cases,  and 
not  less  definite  as  to  time,  than  in  the  last  case. 

The  charge  contained  in  the  fifth  proposed  amendment  does 
not  mention  any  place,  and  is  very  general  as  to  time. 

The  charge  contained  in  the  sixth  proposed  amedmentis  too 
general  as  to  time ;  and  it  neither  confines  the  charge  to  a  sin- 
gle person,  nor  does  it  contain  the  necessary  allegation  that  the 
persons  are  unknown. 

The  first,  second,  third  and  fourth  exceptions  are  allowed, 
the  fifth  and  sixth  are  disallowed.  The  motion  to  amend 
the  order  of  reference  must  be  denied.  The  matter  must  be 
referred  back  to  the  master,  to  settle  the  issues  upon  the  prin- 
ciples above  laid  down. 


Kings  General  Term,  November,  1847.    Strong,  Morse, 
and  Barculo,  Justices. 

The  Mayor,  &c.  op  New- York  vs.  Butler. 

Where  appraisers  are  chosen  by  parties  to  determine  the  amount  of  a  claim  arising 
under  an  agreement  between  them,  with  power  to  such  appnisers  to  appoint  an 
umpire  to  decide  between  them  in  case  of  their  disagreement,  they  may  appoint 
such  umpire  immediately,  without  waiting  until  a  disagreement  has  arisen  be- 
tween them. 

It  is  not  a  valid  objection  to  an  award  made  upon  such  a  submission,  that  one  of  the 
appraisers  signed  the  same,  with  the  umpire.  The  authority  originally  given  to 
the  appraisers  ceases  upon  the  appointment  of  an  umpire  by  them ;  and  if  either 


326  CASES  IN  LAW  AND  EaUITY  [Nov.  U 


The  Mayor,  Ac.  of  New- York  v.  Bntler. 

of  them  BubBeqnently  signs  the  award,  his  signature  is  a  men  nullity.    The  award 
b  the  act  of  the  umpire.  , 

Where  a  submission  merely  authorizes  the  arbitrators  to  determine  the  amount  duf 
to  one  of  the  parties,  they  are  only  authorized  to  ascertain  and  fix  that  amount 
They  have  no  right  to  impose  any  condition  upon  the  payment  of  it 
'  Where  the  operative  part  of  an  award  differB,  in  terms,  from  the  submission,  but  the 
recital  refers  correctly  to  the  submission,  the  recital  will  raise  a  presumption  that 
the  award  is  in  accordance  with  the  submission.  But  the  inference  is  not  veiy 
strong,  and  may  be  rebutted. 

It  is  a  general  rule  that  where  the  terms  of  a  written  instrument  denoting  the  sabjeeC 
matter  are  equivocal,  parol  evidence  may  be  admitted,  to  apply  them  to  a  particular 
subject  matter. 

An  award  is  not  rendered  void  merely  because  it  does  not  appear  from  the  award 
that  one  of  the  parties  had  notice  of  the  time  and  place  when  and  where  the  arbt- 
tratorB  met  A  want  of  such  notice  may  be  proved,  or  it  may  appear  e^presily 
from  the  award ;  and  then  the  objection  would  be  fatal.  But  where  it  does  not 
appear,  it  will  not  be  presumed. 

Where  an  award  is  indefinite  as  to  the  subjects  investigated  and  determined,  parol 
evidence  is  admissible  to  show  that  the  arbitrator  has  exceeded  his  authority,  and 
that  therefore  his  award  is  null  and  void. 

It  is  well  settled  that  the  evidence  of  an  arbitrator  cannot  be  received  to  impeach  his 
own  award.  But  the  rule  does  not  apply  to  a  peraon  originally  appointed  an  arbi- 
trator, but  whoBe  powers  have  been  terminated  by  the  appointment  of  an  umpire, 
by  whom  the  award  was  made. 

The  testimony  of  an  arbitrator  may  be  received  to  show  that  the  arbitratois  did  not 
take  a  particular  subject  matter  mto  consideration.  That  would  not  be  an  im- 
peachment of  the  award,  unless  vuda  fides  should  be  alleged. 

Where  a  submission  to  arbitrators  of  a  claim  arising  upon  a  building  contract,  on  the 
part  of  the  builder,  relates  exclusively  to  the  additional  cost  occasioned  by  an  aUer- 
ation  in  the  form  or  construction  of  the  building  as  contemplated  by  the  original 
design,  the  umpire  has  no  right  to  make  allowances,  by  way  of  deduction 
against  the  builder,  for  workmanship  and  materials  alleged  to  be  defective  in  those 
parts  of  the  building  not  embraced  in,  or  afiected  by,  the  alterations ;  espedaily 
where  the  claim  of  the  builder  for  constructing  those  parts  of  the  building  has 
been  settled,  and  paid. 

If  it  appears  from  the  face  of  an  award  that  the  arbitrators  have  included  in  it  mat^ 
ten  not  referred  to  tbcm,  it  is  void,  unless  the  amount  of  the  items  properly  allowed 
can  be  ascertained,  and  separated  from  those  not  allowable. 

An  appointment  of  arbitrators  originally  good  may  become  void  by  subsequent 
events. 

After  arbitrators  have  made  a  void  award,  a  party  has  a  right  to  connder  the 
powers  conferred  upon  them  as  virtually  annulled,  and  to  call  for  the  selection  of 
new  arbitrators.  He  is  not  bound  to  renew  the  investigation  before  arbitraton 
who  have  already  formed  an  opinion,  and  expressed  it  in  a  solemn  manner. 

Where  an  agreement  provides  that  certain  claims  arising  under  the  same  shall  be 
submitted  to  arbitrators,  for  their  determination,  and  an  actual  submission  to  aitii- 
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tratoTB  is  made  accordiDgly,  which  proves  tneffeetaal,  and  Uie  award  made  by  them 
it  null  and  void,  and  the  arbitnton  have  become  ▼irtaaliy  inoompet^it  to  act,  the 
lights  of  the  parties  remain  the  same  as  if  there  had  been  no  appointment,  or  award, 
at  all.  And  if,  in  such  a  case,  either  party  refuses  to  join  the  other  in  making  a 
new  selection  of  arbitrators,  he  may  be  sued  in  an  action  at  law  by  the  other  party, 
to  recover  the  amount  of  his  demand. 

No  party  can  insist  upon  a  condition  precedent  when  its  non-performance  has  been 
caused  by  himself. 

There  may  be  an  effectual  waiver  by  parol  of  a  condition  specified  in  a  written,  or 
even  in  a  sealed,  contract. 

The  action  of  debt  can  in  general  be  maintained  for  money  due  on  a  contract  when- 
ever the  demand  is  capable  of  being  readily  reduced  to  a  sum  certain,  upon  the 
predicated  statement  of  facts.  And  it  is  not  necessary  that  every  part  of  the  plain- 
tiff's  claim  should  be  established  on  the  trial.  The  plaintiff  may,  in  tbis  form  of 
action,  recover  less  than  the  sum  stated  in  his  declaration  to  be  due. 

Error  to  the  superior  court  of  the  city  of  New- York.  An 
agreement  was  entered  into  on  the  11th  of  May,  1835,  between 
Butler,  the  defendant  in  error,  and  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New- York,  for  the  erection  and  com- 
pletion by  the  former,  of  a  certain  public  building  called  the 
Halls  of  Justice,  upon  the  plan,  and  for  the  sum  of  money, 
therein  specified.  And  it  was  further  agreed  that  in  case  any 
alteration  in  the  form,  proportions,  or  construction  of  the  building, 
or  work,  as  described  in  the  specification  and  drawings  should  be 
determined  upon  by  the  superintendent  or  architect,  by  which  the 
cost  of  the  work  or  building  might  be  diminished  or  increased, 
the  amount  of  such  diminution  or  increase  should  (in  case  But- 
ler and  the  said  superintendent  or  architect  did  not  mutually 
agree  upon  the  same,)  be  determined  by  impartial  appraisers  to 
be  chosen,  one  by  the  said  Butler,  and  the  other  by  the  said 
superintendent  or  architect,  or  by  an  umpire  to  be  appointed  by 
(  such  appraisers,   to  decide  between  them  in  case   of  their 

disagreement ;  and  that  such  diminution  or  increase,  being  so 
agreed  upon  or  ascertained,  should  be  deducted  from,  or  added 
I  to,  the  amount  to  be  paid  to  Butler  for  erecting  and  completing 

f  the  building.    Butler  brought  an  action  of  debt  against  the  cor- 

*  poration,  upon  this  agreement,  alleging  in  his  declaration,  that 

certain  alterations  were  made  by  the  direction  of  the  superin- 
.  tendent  or  architect ;  that  they  increased  the  cost ;  that  he  and 
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the  superintendent  or  architect  did  not  agree  upon  the  amount ; 
that  there.had  been  an  actual  submission  to  arbitration,  which 
had  proved  ineffectual ;  that  he  had  subsequently  offered  to  ap- 
point an  appraiser  on  his  part,  and  requested  the  corporation  to 
appoint  another,  which  they  had  refiised  to  do ;  and  that  such 
increase  of  cost  amounted  to  a  specified  sum,  which  he  claimed 
to  recover.    The  defendants  pleaded  the  general  issue. 

Upon  the  trial  it  was  admitted  in  evidence,  by  the  defendants, 
that  the  building  mentioned  in  the  written  contract  was  erected 
by  the  plaintiff;  and  it  was  mutually  admitted  in  evidence  by 
the  respective  parties  that  the  plaintiff  had  been  paid  the  prin- 
cipal sum  specified  in  the  contract,  for  erecting  such  building. 
And  the  plaintiff  proved  that  alterations  of  the  character  men- 
tioned in  the  contract  were  in  fact  made,  at  the  request  of  the 
defendants,  and  the  amount  properly  allowable  therefor,  over 
and  above  all  proper  allowances  to  the  defendants  by  way  of 
deduction.  It  was  proved  on  the  part  of  the  defendants,  that 
on  the  17th  of  February,  1838,  a  paper  was  executed  by  Butler, 
John  Haviland,  the  supeiintendent  or  architect,  and  D.  D.  Wil- 
liamson, the  comptroller  of  the  city,  which,  after  referring  to  the 
agreement  of  the  llth  May,  1835,  for  the  erection  of  the  build- 
ing, and  reciting  its  provisions,  certified  that  the  said  Butler  had 
nominated  Thomas  Thomas,  and  that  the  said  superintendent 
had  nominated  Peter  J.  Bogert,  appraisers  to  make  the  appraise- 
ment, and  in  the  event  of  their  disagreement,  to  appoint  an 
umpire  to  decide  between  them,  in  pursuance  of,  and  according 
to  the  true  intent  and  meaning  of  the  said  articles  of  agreement 
Bogert  and  Thomas  took  the  oath  faithfully  and  impartially  to 
perform  the  duties  of  appraisers,  on  the  2d  of  March,  1838,  and 
on  the  same  day  they  mutually  nominated  and  appointed  Alex- 
ander Lawrence  an  umpire  to  decide  between  them  in  case  of 
their  disagreement ;  who  accepted  the  appointment  and  took  a 
similar  oath  of  office.  The  defendants  also  gave  in  evidence 
an  appraisement  made  in  pursuance  of  the  submission,  in  the 
following  words : 
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«  New- York,  April  23d,  1838. 

''We  the  undersigned  appraisers  chosen  to  examine  and 
value  the  extras  and  omissions  caused  by  reason  of  alterations 
in  the  form  and  construction  of  the  buildings  called  "The  Halls 
of  Justice,"  as  provided  for  in  the  contract  for  said  buildings, 
between  Horace  Butler  and  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New- York,  dated  the  11th  day  of  May,  1836, 
having  carefully  examined  and  valued  the  said  extras  and 
omissions,  do  hereby  determine  that  the  said  Horace  Butler  is 
entitled  to  receive  from  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New- York,  the  sum  of  twenty-three  hundred  and 
eighty-five  ^^j  dollars,  for  the  increased  cost  of  said  building, 
after  he  the  said  Horace  Butler  shall  have  filled  up  the  outside 
paved  ways. 

"  Whereunto  we  have  set  our  hands  and  seals  on  the  day  and 
date  first  written^  Peter  J.  Booert,    [l.  s.] 

[L.S.] 

Alex'r  Lawrence,  [l.  s.]" 

The  plaintiff,  before  the  reading  thereof  to  the  jury,  objected 
to  the  reception  in  evidence  of  this  appraisement  on  the  follow- 
ing grounds :  First,  That  it  was  not  the  act  of  the  umpire,  but 
of  the  umpire  and  another  person  jointly.  Secondly ,  That  the 
appraisers  first  appointed,  had  no  power  to  select  and  appoint 
an  umpire  until  some  disagreement  had  arisen  between  them. 
Thirdly,  That  the  same  did  not  purport  to  be  an  appraisement 
or  ascertainment  of  the  diminution  or  increase  of  cost  conse- 
quent on  alterations  in  the  form,  proportions,  or  construction  of 
the  building,  determined  upon  by  the  architect  or  superinten- 
dent during  the  progress  of  the  building  or  work  specified  in 
the  contract,  but  purported  to  be  an  award,  as  upon  a  general 
submission  to  arbitration  of  diflferences  between  the  parties. 
Fourthly,  That  the  paper,  whether  regarded  as  an  award  or 
appraisement,  was  by  reason  of  the  words  ^<  after  the  said  Hor- 
ace Butler  should  have  filled  up  the  outside  paved  ways,"  irr^- 
ular  and  void,  as  failing  finally  to  determine  the  matter 
submitted.    The  superior  court  overruled  the  objection,  and 
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the  terms  of  the  order  of  reference,  could  not  allow  the  amend- 
ments proposed ;  and  the  master  disallowed  theuL 

H.  P.  Barber,  for  the  defendant. 

Edwards,  J.  There  are  two  questions  presented  for  my 
decision.  The  first  arises  upon  the  motion  to  amend  the  order 
of  reference  to  the  master,  and  the  second  upon  the- exceptions 
to  the  master's  report  Upon  the  first  motion  there  was  a 
question  raised  as  to  regularity.  With  the  view  that  I  have 
taken  of  the  subject,  it  will  not  be  necessary  for  me  to  consider 
that  question. 

The  objection  which  is  made  to  the  order  of  reference  is, 
that  in  that  part  of  the  order  which  refers  to  the  framing  of 
issues,  upon  the  recriminatory  part  of  the  answer,  the  issues 
were  directed  to  be  made  up  for  the  purpose  of  determining 
whether  the  complainant  was  guilty  of  any  of  the  adulteries 
imputed  to  him  in  the  answer,  ''  under  such  circumstances  as 
would  entitle  the  defendant,  if  innocent,  to  a  divorce."  By  the 
law,  as  it  stood  before  the  revised  statutes,  both  a  condonation 
of  the  defendant's  ofience,  and  acts  of  adultery  on  the  part  of 
the  complainant,  operated  as  a  bar  to  a  suit  for  a  divorce.  But 
it  would  seem  that  the  same  efiect  was  not  given  to  a  condo- 
nation of  an  act  of  adidtery  set  up  by  way  of  recrimination,  as 
when  set  up  on  the  part  of  the  complainant.  {Beebe  v.  Beebe, 
1  Hogg,  Eccl.  Rep.  796.  Wood  v.  Wood,  2  Paige,  108,  111.) 
The  reason  assigned  for  this  rule  was,  that  the  complainant 
was  not  rectus  in  curia ;  and  being  equally  guilty  with  the 
defendant,  he  was  not  entitled  to  the  assistance  of  thecourt.  But 
in  reference  to  the  question  which  is  presented  to  me,  I  am  not 
permitted  to  base  my  opinion  upon  the  general  principles  ap- 
plicable to  equity  jurisdiction. 

The  law  regulating  divorces  is  now  the  subject  of  statutory 
enactment.  And  a  condoned  adultery  of  the  complainant  is 
not  a  defence,  unless  made  so  by  the  statute..  Under  the  pro- 
visions of  the  revised  statutes,  in  reference  to  this  subject, 
although  the  fact  of  adultery  be  established,  the  court  may  de- 
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ny  a  divorce,  '^  when  it  shall  be  proved  that  the  complainant 
has  also  been  guilty  of  adultery,  under  such  circumstances  as 
would  entitle  the  defendant,  if  innocent,  to  a  divorce."  (2  R. 
S.  145,  §  42,  sub.  4.)  The  question  then  arises,  what  are  the 
circumstances  under  which  the  defendant,  if  innocent,  would 
be  entitled  to  a  divorce  ?  The  circumstances  must  be  Xhoss 
which  are  mentioned  in  the  previous  sections  of  the  statute ;  for 
they  contain  all  the  provisions  up<m  this  subject.  By  section 
38,  it  is  enacted  that  ^'  divorces  may  be  decreed,  and  marriages 
may  be  dissolved,  1.  When  both  husband  and  wife  were  in- 
habitants of  this  state,  at  the  time  of  the  commission  of  the  of- 
fence: 2.  When  the  marriage  has  been  solemnized,  or  has  taken 
place,  within  this  state,  and  the  injured  party,  at  the  time  of 
the  commission  of  the  offence,  and  at  the  time  of  exhibiting  the 
bill  of  complaint,  shall  be  an  actual  inhabitant  of  this  state : 
3.  When  the  offence  has  been  committed  in  this  state, 
and  the  injured  party  at  the  time  of  exhibiting  the  bill  of  com- 
plaint is  an  actual  inhabitant  of  this  state."  And  by  section 
42,  "  although  the  fact  of  adultery  be  established,  the  court 
may  deny  a  divorce  in  the  following  cases :  1.  Where  the  of- 
fence shall  appear  to  have  been  committed  by  the  procurement 
or  with  the  connivance  of  the  complainant :  2.  When  the  of- 
fence charged  shall  have  been  forgiven  by  the  injured  party, 
and  such  forgiveness  be  proved  by  express  proof,  or  by  the  vol- 
untary cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact :  3.  When  there  shall  have  been  no  express  forgiveness, 
and  no  voluntary  cohabitation  of  the  parties,  but  the  suit  shall 
not  have  been  brought  within  five  years  after  the  discovery  by 
the  complainant  of  the  offence  charged :  4.  When  it  shall  be 
proved  that  the  complainant  has  also  been  guilty  of  adultery, 
under  such  circumstances  as  would  have  entitled  the  defen- 
dant, if  innocent,  to  a  divorce."  The  first,  second,  and  third 
subdivisions  of  section  38,  and  the  first,  second,  and  third  sub- 
divisions of  section  42,  contain  all  the  provisions  which  are 
made  by  the  statute,  in  reference  to  the  circumstances  which 
would  entitle  a  j^rty,  if  innocent,  to  a  divorce.  It  was  con- 
tended, on  the  argument,  that  subdivision  4,  section  42,  referred 
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or  annulled,  the  evidence  given  of  the  refusal  of  the  defendants 
or  their  agents  to  appoint  new  appraisers,  would  not  entitle  the 
plaintiff  to  recover  in  this  action  ;  but  that  the  action  of  debt 
was  not  the  proper  remedy ;  and  6.  That  Thomas  Thomas 
was  not  the  proper  witness  to  show  what  claims,  items  or 
amounts  were  allowed  or  included  in  the  appraisement,  but  that 
Bogert  and  Lawrence,  who  made  the  appraisement,  should 
have  been  called  for  that  purpose.  On  all  which  grounds  the 
defendants  moved  for  a  nonsuit,  or  that  the  judge  should  charge 
the  jury  in  conformity  with  the  said  points.  That  motion  was 
denied  \  and  the  cause  being  submitted  to  the  jury  they  found 
a  verdict  for  the  plaintiff  for  $25,000  debt,  with  six  cents  dam- 
ages and  six  cents  costs ;  for  which  amount  judgment  was  en- 
tered against  the  corporation  \  and  they  brought  their  writ  of 
error. 

/.  T.  Brady  ^  Willis  HcUl,  for  the  plaintiffs  in  error. 

F,  W.  Boardman  ^  C.  O^  Conor,  for  the  defendant  in  error. 

Strong,  P.  J.  delivered  the  opinion  of  the  court.  It  is  object- 
ed by  the  defendant  in  error,  that  the  selection  of  an  umpire 
by  the  appraisers  appointed  by  the  parties  was  premature.  If 
the  question  had  not  been  settled  adversely  to  this  objection,  I 
should  have  thought  it  entitled  to  great  consideration.  It  was 
certainly  intended  by  the  parties  that  the  appraisal  should  be 
made  by  the  individuals  selected  by  them,  if  possible,  before 
requiring  the  interposition  of  another.  They  were  bound,  as  I 
conceive,  to  make  the  attempt  to  agree.  Had  they  done  so 
without  first  calling  in  a  third  person,  possibly  they  might  have 
concurred.  The  umpire,  sitting  and  acting  with  them  from 
the  beginning,  may  have  prevented  their  agreement.  Had  the 
parties  intended  that  there  should  be  three  appraisers  at  first, 
and  that  the  judgment  of  any  two  of  them  should  be  binding, 
they  would  have  said  so  in  their  original  contract,  and  made 
the  selection  accordingly.  However,  the  authorities  are  against 
the  objection,  and  we  are  bound  to  overrule  it 
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It  is  not  a  valid  objection  to  the  award  that  one  of  the  ap- 
praisers signed  it  with  the  umpire.  The  authority  of  the  ap- 
praisers originally  appointed  by  the  parties  ceased  upon  their 
disagreement  and  selection  of  an  umpire ;  but  the  signature  of 
either  was  a  mere  nullity.  It  was  still  the  act  of  the  umpire. 
The  case  of  Sovlsby  v.  Hodgson^  (3  Burr.  Rep,  1474,)  is  in 
point,  and  settles  the  question.  But  although  I  concur  with  the 
court  in  that  case,  in  the  point  decided  by  them,  yet  I  by  no 
means  agree  with  them  in  the  reason  which  they  assign.  I  do 
not  think  that  an  umpire  has  a  right  to  take  what  advice,  or 
opinion  or  assessor  he  pleases. 

The  provision  in  the  award,  that  the  plaintiff  below  would  be 
entitled  to  receive  the  sum  awarded,  after  he  should  have  filled 
up  the  outside  paved  ways,  was  intended  as  a  condition.  But 
the  arbitrators  had  no  power  to  impose  it  It  was  simply  void. 
If  unperformed,  it  would  not  have  prevented  the  recovery  of  the 
money.  And  as  it  could  injure  no  one,  it  did  not  vitiate  the 
award. 

The  operative  part  of  the  award  differs,  in  terms,  fi-om  the 
submission.  By  the  contract,  the  appraisers  were  to  determine 
the  amount  of  the  diminution  or  increase  of  the  cost  of  the 
buUding  caused  by  the  alterations  from  the  original  design.  The 
award  is  that  Mr.  Butler  is  entitled  to  receive  the  sum  of  $2385,29 
for  the  increased  cost  of  the  building.  This  was  not  saying, 
expressly,  that  the  sum  awarded  was  the  actual  amount  of  the 
increase  of  the  cost  caused  by  the  alterations.  But  as  the  re- 
cital refers  correctly  to  the  contract,  that  raises  a  presumption 
that  the  award  was  in  accordance  with  the  submission.  The 
inference  however  is  not  very  strong,  and  is  far  from  amounting 
to  the  pre^umptio  juris  et  de  jure  which  cannot  be  rebutted. 
It  would  not  contradict  the  award  to  prove  that  the  arbitrators 
thought  that  a  considerable  part  of  the  amount  of  the  increase 
of  the  cost  caused  by  the  alteration  should  be  set  off  against 
some  deficiency  in  other  parts  of  the  work,  and  that  therefore 
the  plaintiff  below  was  not  entitled  to  receive  that  part  of  such 
increase.  Indeed  it  is  apparent  from  the  whole  case  that  the 
umpire  so  thought,  and  acted  accordingly. 
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It  is  a  general  nde,  that  when  the  terms  of  a  written  insUti- 
ment  denoting  the  subject  matter  are  equivocal,  parol  evidence 
may  be  admitted  to  apply  them  to  a  particular  subject  matter. 
(3  Stark,  an  Ev.  1021.)  There  is  noUiing  in  the  objection  that 
it  does  not  appear  from  the  award  that  the  plaintiff  below  had 
notice  of  the  time  and  place  when  and  where  the  arbitrators 
met.  A  want  of  such  notice  may  be  proved,  or  it  may  appear 
expressly  from  the  award ;  and  then  the  objection  would  be 
fatal.  But  it  does  not  appear  in  this  case,  nor  is  it  to  be  pre- 
sumed. The  result  is  that  there  is  not  enough  on  the  face  of 
the  award  to  show  that  it  goes  beyond  the  submission  ;  neither 
is  it  sufficiently  precise  to  shut  out  parol  evidence  that  the  um- 
pire went  beyond  his  authority. 

The  plaintiffs  in  error  contend  that  the  parol  evidence  to 
show  that  the  umpire  had  exceeded  his  authority  was  improp- 
erly  admitted  by  the  court  below.  I  have  already  stated  one 
reason  why  I  think  that  such  evidence  is  admissible.  The  ob- 
ject was  to  show  that  the  umpire  had  no  jurisdiction,  and  that 
therefore  his  award  was  null. and  void.  The  subject  matters 
referred  to  the  appraisers  were  clearly  and  distinctly  stated  in  the 
contract.  And  no  extrinsic  evidence  as  to  them  was  admitted 
or  offered.  Clearly  such  evidence,  if  offered,  would  not  have 
been  admissible.  It  is  unnecessary  to  determine  whether,  if  the 
award  had  clearly  described  the  matters  decided,  parol  evidence 
would  have  been  proper  to  contradict  it  in  that  particular.  In 
this  case  the  award  was  indefinite  as  to  the  subjects  investi- 
gated and  determined.  If  the  arbitrators  exceeded  their  autho* 
rity,  and  thereby  did  injustice  tp  the  plaintiff,  that  is  not  apparent 
upon  the  face  of  the  award,  and  can  be  proved  by  extrinsic  evi- 
dence only.  If  that  cannot  be  admitted,  the  injured  party 
would  be  remediless.  I  know  of  no  rule  of  law  that  would  ex- 
clude it.  But  it  is  said  that  a  court  of  law  cannot  vacate  or 
set  aside  an  award.  True,  but  it  is  not  necessary  to  annul  an 
alleged  award  that  never  had  any  vitality.  An  award,  if  it 
may  be  so  called,  made  by  persons  without  authority,  is  a  nul- 
lity ;  and  may  be  so  declared  by  any  court  before  which  an 
attempt  is  made  to  enforce  it    Besides,  the  court  for  the  cor- 
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rection  of  errors,  when  this  case  was  before  that  tribunal,(a) 
expressly  decided  that  the  evidence  in  question  was  competent, 
and  I  cannot  see  why  the  question  was  again  raised  in  the 
subsequent  trial  in  the  court  below. 

It  has  been  contended  by  the  plaintiff  in  error  that  Thomas 
was  an  incompetent  witness,  inasmuch  as  his  testimony  would 
go  to  impeach  the  award,  and  because,  even  if  the  testimony 
of  an  arbitrator  was  admissible,  his  was  not  the  best  evidence 
which  could  have  been  adduced.  It  is  well  settled  that  the 
evidence  of  an  arbitrator  cannot  be  received  to  impeach  his 
own  award.  But  the  witness  never  made  the  award  in  ques- 
tion. It  was  not  his,  but  was  made  in  opposition  to  his  own 
opinion.  After  the  final  disagreement  between  him  and  his 
associate,  preceded  as  it  was  by  the  selection  of  an  umpire,  his 
power  ceased.  He  was  no  longer  an  arbitrator.  Besides,  the 
evidence  of  arbitrators  has  often  been  admitted  to  show  that 
they  did  or  did  not  take  into  consideration  any  particular  sub- 
ject matter.  That  would  not  be  an  impeachment  of  the  award, 
within  the  principle,  unless  maia  fides  should  be  alleged.  The 
other  objection  to  his  competency  was  equally  untenable.  He 
had  as  good  opportunities  for  knowing,  and  did  know,  as  much 
of  the  matter  concerning  which  he  testified,  as  any  other  man. 
He  testified  that  he  acted  as  clerk,  and  kept  the  account  of  the 
items  considered  and  allowed  by  the  appraisers ;  that  the  ac- 
count kept  by  him  was  made  up,  and  a  balance  struck ;  that 
the  amount  was  the  same  for  which  the  appraisement  was 
made,  and  that  at  the  last  meeting  which  he  attended,  the 
other  two  appraisers  agreed  upon  this  sum,  and  nothing  re- 
mained to  be  done  but  to  have  the  award  written  and  signed. 

The  witness  proved  very  clearly  that  the  umpire  included  in 
the  award  matters  which  had  not  been  submitted  by  the  par- 
ties.  The  submission  related  exclusively  to  the  cost  which 
might  be  caused  by  the  alteration  from  the  original  design. 
But  the  umpire  made  allowances  by  way  of  deduction  against 
Mr.  Butler  for  workmanship  and  materials,  alleged  to  be  defec- 

(«)  7  liaz,  399,  &  C. 
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live  in  those  parts  of  the  buildiDg  which  had  not  been  altered 
from  the  foim,  proportion  or  construction  provided  by  the  ori- 
ginal plans  and  specifications,  and  which  had  not  been  in  any 
manner  affected  by  the  alterations  actually  made.  These 
matters  had  not  been  referred  to  him ;  and  the  allowance  was 
the  more  improper,  as  all  except  what  related  to  the  alterations 
had  been  settled  and  paid  for. 

But  it  is  said  that  the  good  may  be  separated  from  the  bad, 
that  the  amount  of  the  items  properly  allowable  caii  here  be 
ascertained  from  the  accoimt  kept  by  the  witness  Thomas,  and 
that  such  amount  should  control  the  recovery.  But  the  an- 
swer to  that  is  that  there  has  not  been  any  formal  adjudication 
as  to  the  amount  properly  allowable  under  those  items.  The 
account  contains  a  mere  estimate.  Neither  party  could  make 
use  of  it  by  way  of  charge  or  discharge.  It  was  not  conclu- 
sive evidence  of  the  amount  due. 

It  was  contended  in  behalf  of  the  defendants  below,  that  if 
the  award  was  void,  the  appointment  of  the  appraisers  re- 
mained valid,  and  that  the  plaintiff  had  no  right  to  annul  the 
powera  conferred  upon  them,  or  to  call  for  the  selection  of 
others.  An  appointment  originally  good,  may  become  void  by 
subsequent  events.  Had  one  of  the  arbitrators,  after  the  selec- 
tion, and  before  making  the  award,  become  deranged,  or  inter- 
ested in  the  subject  matters  of  the  claim,  either  event  would 
have  rendered  him  incompetent,  and  virtually  annulled  his 
appointment.  The  agreement  between  these  parties  expressly 
provided  that  the  amount  should  be  settled  by  impartial  ap- 
praisers. If  either  party  had  selected  one  known  by  such  party 
to  have  formed  an  opinion  favorable  to  his  interest,  it  w^ould 
have  vitiated  the  award.  The  other  party  would  not  have 
been  bound  by  it  In  this  case  the  appraisers  were  doubtless 
impartial  when  originally  appointed.  But  they  had  subse- 
quently formed  ^n  opinion,  and  expressed  it  in  a  solemn  man- 
ner. They  would  naturally  strongly  incline  to  such  opinion 
on  any  future  investigation.  They  could  not  be  the  impartial 
men  to  which  both  parties  are  entitled.  As  jurors,  they  would 
certainly  have  been  disqualified.    The  same  rule  should  apply 
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to  arbitrators ;  more  especially  as  their  award  is  of  more  bind- 
ing effect  than  the  verdict  of  a  jury.  The  plaintiff  was,  there- 
fore, under  the  circumstances,  justified  in  considering  the  first 
selection  as  virtually  annulled,  and  in  calling  for  a  new  appoint- 
ment ;  and  the  defendants  should  have  yielded  to  his  request 
But  the  defendants  not  only  refused  to  make  any  new  appoint- 
ment, but  virtually  refused  to  renew  the  investigation  before 
the  same  arbitrators,  by  insisting  that  the  appraisal  already 
made  was  valid,  and  that  it  should  control  the  extent  of  the 
claim.  Their  agent,  at  the  time  appointed  by  the  plaintiff  for 
the  proposed  new  selection,  tendered  to  him  the  amount  which 
the  appraisers  had  adjudged  to  him,  and  expressly  avowed  that 
he  had  nothing  further  to  say  on  the  subject. 

If  the  award  was  null  and  void,  and  the  appraisers  and  um- 
pire had  become  virtually  incompetent  to  act,  the  rights  of  the 
parties  remained  the  same  as  if  there  had  been  no  appointment 
or  appraiser  at  all.  The  application  made  by  the  plaintiff  to 
the  defendants  below,  to  meet  and  make  a  new  appointment  of 
appraisers  on  the  10th  of  May,  1838,  was  virtually  refused,  and, 
as  it  appears  to  me,  without  any  sufficient  reason.  The  ques- 
tion then  occurs  whether  the  refusal  can  prevent  the  recovery 
by  the  plaintiff  of  money  justly  due  to  him.  It  ought  not  to 
have  that  effect.  It  certainly  cannot  be  seriously  contended 
that  a  debtor  can,  by  refusing  to  arbitrate  as  to  the  amoimt  due 
pursuant  to  a  contract,  forever  prevent  his  creditor  from  recov- 
ering a  just  demand.  If  the  appraisal  is  a  condition  precedent 
and  is  of  so  rigid  and  unbending  a  character  that  it  must  be 
performed  before  payment  can  be  enforced,  a  refusal  to  arbitrate 
by  the  corporation  would  be  a  perpetual  bar.  It  is  well  settled 
that  a  court  of  equity  cannot  compel  a  specific  performance  of 
an  agreement  to  arbitrate.  (6  Ves.  818.)  If  an  attempt  should 
be  made  to  recover  the  value  of  the  work,  in  any  shape,  at  law 
or  in  equity,  it  could  be  met  with  the  answer  which  the  defen- 
dants now  make,  that  the  value  of  the  work  cannot  be  assessed 
in  any  manner  except  that  provided  by  the  parties.  I  conceive, 
however,  that  no  party  can  insist  upon  a  condition  precedent 
when  its  non-performance  has  been  caused  by  himself.    Such 
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non-performance  would  not  prevent  the  vesting  of  an  estate ; 
nor  can  it  prevent  the  accruing  of  a  right,  or  its  enforcement  by 
an  action.  It  in  effect  amounts  to  a  waiver.  That  there  may 
be  an  effectual  waiver  by  parol,  of  a  condition  specified  in  a 
written,  or  even  a  sealed,  contract,  there  can  be  no  doubt 
{Fleming  v.  CHlbert,  3  John.  Rep.  628,  atid  the  ceases  there  cited.) 
In  the  principal  case.  Judge  Thompson,  in  giving  the  opinion 
of  the  court,  said,  "  It  is  a  sound  principle  that  he  who  prevents 
a  thing  being  done,  shall  not  avail  himself  of  the  non-perform- 
ance he  has  occasioned."  The  contract  between  the  parties  was 
substantially  that  the  plaintiff  should  make  such  alteration  in 
the  form,  proportion  or  construction  as  described  in  the  specifi- 
cation, as  should  be  authorized  by  the  superintendent  or  archi- 
iect,  in  writing ;  and  that  he  should  deduct  from  the  contract 
price  for  any  diminution,  or  receive  in  addition  thereto  any  in- 
crease, of  the  cost  which  might  be  effected  by  such  alteration ; 
and  that  if  he  and  the  superintendent  or  architect,  did  not 
agree  upon  the  amount,  that  should  be  determined  by  impartial 
appraisers,  one  to  be  chosen  by  each  party,  or,  in  case  of  their 
disagreement,  by  an  umpire  to  be  chosen  by  the  appraisers. 
The  plaintiff  below  alleges  that  such  alterations  were  made 
pursuant  to  the  required  authority ;  that  they  increased  the 
cost ;  that  he  and  the  superintendent  or  architect  did  not  agree 
upon  the  amount ;  that  there  had  been  an  actual  submission  to 
arbitration  which  had  proved  ineffectual ;  that  he  had  subse- 
quently offered  to  appoint  an  appraiser  on  his  part,  and  request- 
ed the  defendants  below  to  appoint  another,  which  they  had  re- 
fused to  do ;  and  that  such  increase  of  cost  amounts  to  a  specified 
sum,  which  he  claims  to  recover.  It  was  proved  that  alterations 
such  as  were  referred  to  in  the  contract  were  in  fact  made,  and 
the  amount  of  the  increase  of  cost,  after  all  proper  deductions, 
was  also  established.  And  also  the  offer  to  the  defendants, 
and  a  refusal,  in  effect,  by  them,  to  arbitrate  as  to  such  amount 
It  was  contended  by  the  counsel  for  the  defendants,  that  there 
was  no  proof,  on  the  trial,  that  the  alterations  had  been  author- 
ized by  the  requisite  writing.  The  bill  of  exceptions  states 
that  the  plaintiff  below  gave  evidence  that  the  extra  work  was 
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done,  and  the  extra  materials  were  furnished,  at  the  request  of 
the  defendants  below.  The  inference  certainly  is  that  the  re- 
quest was  made  in  due  form.  Besides,  the  corporation  admit- 
ted that  by  selecting  appraisers,  in  the  first  instance,  to  value 
the  extra  work  and  materials  ;  and  by  the  neglect  to  raise  the 
objection  on  the  trial,  which,  had  it  been  raised,  could  probably 
have  been  removed  by  producing  the  required  evidence,  they 
had  waived  the  objection ;  and  it  is  too  late  to  raise  it  on  a  writ 
of  error. 

The  performance  of  the  extra  work,  pursuant  to  the  contract, 
gave  to  the  plaintiff  a  valid  claim  against  the  defendants  for 
the  increased  cost  The  amount  only  was  to  be  settled  by  ar- 
bitration. That  was  for  the  mutual  benefit  of  the  parties,  and 
might  be  waived  by  them.  If  waived,  by  both  parties,  as  I 
think  it  eventually  was,  the  plaintiff  below  might  sustain  his 
action,  in  the  same  manner  as  if  the  clause  providing  for  such 
arbitration  had  not  been  inserted  in  the  contract  I  do  not  go 
any  further  than  that :  nor  is  it  necessary  that  I  should  do  so. 
I  do  not  mean  to  say  that  the  mere  performance  of  the  work 
itself,  gave  the  plaintiff  a  right  of  action  for  what  it  was  worth. 
But  I  am  clear,  that  as  there  had  been  an  actual  reference 
which  had  proved  ineffectual,  and  a  subsequent  proposal  by 
the  plaintiff  to  refer,  and  a  refusal  by  the  defendants,  the  right 
of  action  has  fully  attached.  (2  Atk.  Rep.  585.  2  Bro.  Ch. 
Rep,  336.) 

It  has  also  been  contended  on  the  part  of  the  plaintiffs  ia 
error,  that,  supposing  that  the  defendant  in  error  had,  under 
the  circumstances,  a  valid  claim  against  them,  he  could  not 
recover  it  in  an  action  of  debt.  The  ground  of  the  objection  is 
that  the  amount  was  unsettled.  There  could  not  well  be  any 
other  to  the  form  of  the  action  ;  as  debt  can  clearly  be  main- 
tained for  the  value  of  work  performed  under  a  contract, 
whether  sealed  or  unsealed,  or  whether  written  or  verbal.  The 
distinction  is  between  a  claim  for  the  actual  value  of  the  work, 
and  one  where  the  plaintiff  seeks  to  recover  unliquidated  spe- 
cial damages  for  the  breach  of  a  contract.  The  former  is  a 
debt,  the  latter  is  not,  until  settled  by  a  judgment    The  action 


340  CA8BS  IN  LAW  AND  EClUItT  [Not.  SO 


Ik  MO' 
67adl49, 


In  the  matter  of  Piime. 


of  debt  can,  in  general,  be  sustained  for  money  due  on  a  con- 
tract, wherever  the  demand  is  capable  of  being  readily  reduced 
to  a  sum  .certain,  upon  the  predicated  statement  of  facts.  It 
matters  not  whether  every  part  of  the  alleged  claim  is  estab- 
lished on  the  trial  or  not ;  as  it  is  now  settled  that  the  plaintiff 
may,  in  this  form  of  action,  recover  less  than  the  sum  stated  in 
his  declaration  to  be  due.  There  is  nothing  stated  in  the  de- 
claration, nor  is  there  any  thing  in  the  evidence,  to  show  that 
the  demand  of  the  plaintiff  below  is  incapable  df  being  reduced 
to  a  sum  certain. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
single  costs. 


New-York  General  Term,  November,  1847.    Harlhut^ 
McQmn^  and  Maaon^  Justices. 

In  the  matter  of  Prime  and  others. 

Xfpatk  tkWAtot  habeas  corpus  the  ccntit  csiinot  look  beyond  the  colorable  tuthorily 
bt  the  Judge  who  ksaed  the  wanaot  on  which  the  defendant  was  hnpriioaed. 
It  cannot  inqnire  into  the  teehnicalitiea,  nor  the  alriot  nejgnlarity,  of  the  pnoeed- 
ingB  before  that  officer. 

The  writ  of  kabeas  corpus  is  not  intended  to  refiew  the  regularity  of  the  {ho- 
ceedhiga,  in  any  caae,  but  rather  to  iwloes  to  his  liberty  the  citizen,  who  ii  im- 
prifloned  without  color  of  law. 

Upon  a  writ  of  kabsas  corpus  the  court  will  merely  loolc  hito  the  sheriff's  retom 
containing  the  warrant  by  virtue  of  which  he  detains  the  relator,  and  into  the 
affidavits  upon  which  the  warrant  was  issued,  so  far  as  to  see  that  the  officer  isso* 
ing  the  warrant  had  colorable  jurisdiction. 

And  if  the  e<}urt  finds  that  the  officer  had  jurisdiction  of  the  proceas,  and  assumed  to 
take  proof  upon  the  issuing  of  the  same,  which  proof  he  adjudged  to  be  sufficient, 
it  will  not  review  his  adjudication  upon  that  question ;  nor  undertake  to  say 
whether  he  erred  in  adjudgmg  the  proof  to  be  sufficient. 

If  the  court  finds  that  the  warrant  under  which  the  relator  is  imprisoned  is  prima 
ftcie  sufficient  to  justify  the  imprisonment^  and  if;  on  looking  beyond  the  wairant, 
and  examining  the  affidavit  upon  which  the  same  was  issued,  it  is  satisfied  that 
Ifaece  was  at  ]mM  oolonble  pioof  befora  the  offioer  iMoing  thn  «nmKtt»0B 
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wlileh  h«  might  flzerciie  hii  judgment  in  awaiding  the  prooen,  that  it  at  fiur  ai 
the  eotirt  will  go,  upon  a  writ  of  habeas  corpus.  And  where  these  ftfitf  appear, 
it  will  not  discharge  the  penon  imprisoned. 

The  general  provisions  of  the  haieas  corpus  act  show  that  it  was  not  intended  aa  a 
writ  of  review,  to  correct  the  errors  of  inferior  tribunals. 

It  teems  that  nothing  is  property  before  the  court,  upon  the  vetmrn  of  a  habeas  cor» 
puSy  except  the  warrant,  on  which  the  relator  ia  imprisoned.  If  that  is  regular 
on  ita  free,  and  if  the  sheriff  would  be  protected  in  an  action  of  trespass,  it  is  suffi- 
cient ;  and  the  relator  cannot  be  discharged.    Per  Hurlbut,  J. 

On  habeas  corpus  to  discharge  Edward  Prime,  John  Ward, 
and  Samuel  Ward,  from  the  custody  of  the  sheriff  of  the  city 
and  county  of  New- York.  ,  The  sherifT  returned  that  he  held 
the  defendants  in  his  custody,  and  under  his  restraint,  under 
and  by  virtue  of  the  several  warrants,  copies  of  which  were  an- 
nexed to  his  return.  Of  those  warrants,  two  were  issued  by 
the  Hon.  John  W.  Edmonds,  one  of  the  judges  of  this  court — 
one  upon  the  application  of  the  Jefferson  County  Bank,  (a)  and 
the  other  on  the  application  of  the  Bank  of  Commerce,  in  New- 
York — and  three  were  issued  by  the  Hon.  T.  J.  Oakley,  chief 
justice  of  the  superior  court  of  the  city  of  Kew-York,  upon  the 
applications  of  other  creditors  of  the  defendants.  These  war- 
rants, which  were  all  in  nearly  the  same  form,  were  issued  un- 
der the  act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,  passed  April  26, 1831.  {iLaws  of  1831,  p. 
396.)  Each  w^arrant  recited  that  whereas  it  satisfactorily  ap- 
peared to  the  judge,  by  affidavits,  copies  of  which  were  annexed 
to  the  warrant,  that  the  applicant  had  recovered  a  judgment  in 
a  court  of  record  for  an  amount  exceeding  fifty  dollars,  and  for 
which  the  defendants  could  not  be  arrested  or  imprisoned,  ac- 
cording to  the  provisions  of  the  act  to  abolish  imprisonment  for 
debt ;  and  that  they  had  rights  in  action  which  they  unjustly 
refused  to  apply  tQ  the  payment  of  such  judgment.  And  the 
warrants  commanded  the  sheriff  to  arrest  the  defendants  and 
bring  them  before  the  officer  issuing  the  same,  to  abide  such 
further  order  as  might  be  made  in  the  premises. 

The  affidavits  upon  which  the  appUcations  for  these  several 

(a)  Sea  Judge  Edmonda'  opinion,  on  that  application,  ante,  p.  396. 
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warrants  were  made,  set  forth  the  recovery  of  the  judgments, 
and  the  amounts  due  thereon  respectively ;  and  stated  that  the 
defendants  were  the  owners  of  rights  in  action,  money,  and  ev- 
idences of  debt,  which  they  unjustly  refused  to  apply  to  the 
payment  of  the  said  judgments,  and  particularly  that  they  had 
admitted  they  were  possessed  of  certain  demands  or  rights  in 
action  against  sundry  persons  mentioned  in  such  affidavits.  It 
appeared  from  some  of  the  affidavits  that  the  defendants,  when 
thus  applied  to  and  requested  to  apply  their  assets  to  the  pay- 
ment of  the  judgments,  repUed  "  we  are  insolvent,  and  unable 
to  pay  our  debts  in  full.  We  are  unwilling  to  make  any  pre- 
ferences among  our  creditors,  but  we  are  willing  to  give  you 
your  full  share  of  our  assets,  or  to  make  an  assignment  of  all 
our  property  for  the  equal  benefit  of  all  our  creditors." 

The  defendants  severally  traversed  the  returns  of  the  sheriff, 
on  oath ;  insisting  that  the  warrants  were  issued  by  the  several 
judges  or  officers  issuing  the  same,  without  the  said  judges  or 
officers,  or  any  of  them,  having  acquired  jurisdiction  to  issue 
the  same  under  the  act  to  abolish  imprisonment  for  debt ;  and 
that  the  affidavits  upon  which  such  warrants  were  founded, 
were  insufficient  in  law  to  justify  the  issuing  thereof  Where- 
fore they  averred  that  their  said  imprisonment  and  detention 
was  unlawful,  and  that  they  were  entitled  to  their  discharge 
thereupon. 

N,  Bowditch  Blunt,  for  the  defendants.  I.  The  act  under 
which  the  several  warrants  issued  is  unconstitutional  and  void, 
1.  The  act  is  in  contravention  of  the  1st  and  2d  sections  of 
article  7  of  the  constitution  of  1821.  Being  passed  under  that 
constitution,  it  must  stand  or  fall  under  the  same.  2.  It  de- 
prives the  citizen  of  rights  and  privileges  secured  to  him  by  the 
constitution,  and  is  in  violation  of  the  letter  and  spirit  of  article 
7,  §  1,  of  the  constitution  of  1821,  and  article  1,  i  1)  of  the  con- 
stitution of  1847.  3.  It  deprives  him  of  the  right  of  trial  by 
jury  in  cases  in  which  it  has  heretofore  been  used ;  in  contra- 
vention of  the  2d  section  of  article  7,  of  the  constitution  of  1821, 
and  of  article  1,  §  2,  of  the  present    4.  It  creates  a  new  court, 
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or  tribunal,  of  final  judgment,  with  a  right  to  proceed  contrary 
to  the  course  of  the  common  law  ;  in  violation  of  the  last  clause 
of  i  2,  article  7,  of  the  constitution  of  1821,  and  of  article  6, 
i  10,  of  the  present.  5.  It  inflicts  a  cruel  and  unusual  punish- 
ment in  violation  of  the  bill  of  rights,  of  the  8th  article  of 
amendments  to  the  constitution  of  the  United  States,  of  1  R. 
tS.  p,  94,  §  17,  and  of  the  5th  section  of  the  present  state  con- 
stitution. 

IL  The  term  "  by  the  law  of  the  land,"  means  a  trial  had  ac- 
.cording  to  the  course  of  the  common  law — that  is,  a  judgment 
by  his  peers.  ( Taylor  v.  Porter,  4  Hill,  140.  2  Just.  45,  50. 
Hoke  V.  Henderson,  4  Dev,  1, 15.  2  KenCs  Com,  5th  ed,  p. 
13,  and  note  b.  3  Story  on  Const,  661.  In  the  matter  of 
John  and  Cherry-st.,  19  Wend.  696.  Magna  Charta,  ch.  29.) 
This  proceeding  is  also  contrary  to  the  spirit  and  meaning  of 
the  phrase  "  due  process  of  law,"  as  used  in  article  7,  §  7,  of  the 
constitution  of  1821,  and  article  1,  i  6,  of  the  present  consti- 
tution. 

III.  The  right  of  trial  by  jury  applies  to  all  cases  in  which 
the  right  existed  prior  to  the  adoption  of  the  constitution  of 
1777.  (2  Kent's  Com.  5th  ed.  13.  Murphy  v.  The  People, 
2  Cowen,  815.  Also  per  Walworth,  Ch.,  note  K  2  Cowen, 
819.  Barker  v.  The  People,  3  Cowen,  686.)  It  is  presumed 
not  a  case  can  be  found  in  which  a  trial  for  fraud  was  had, 
without  a  jury,  prior  to  the  passage  of  the  act  of  1831,  except  in 
cases  in  equity.  Cases  of  reference,  contempts,  the  exercise  of 
a  summary  jurisdiction  by  courts  in  relation  to  their  officers, 
ice.  are  all  based  upon  the  ancient  and  established  jurisdiction 
of  the  courts,  and  the  modes  of  trial  as  regulated  by  the  com- 
mon law  under  magna  charta.  {Lewis  v.  Garrett,  5  How. 
Miss.  Rep.  434.  R.  M.  Chart.  Rep.  302.  Lee  v.  TUlotson, 
24  Wend.  337.  Duffy  v.  The  People,  1  Hill,  355.)  Such  also 
are  disciplinary  proceedings,  proceedings  to  prevent  the  com- 
mission of  crimes,  assessment  of  damages  of  the  owners  of  prop- 
erty taken  for  public  use.  (/n  the  matter  of  Newell  Smith,  10 
Wend.  456.  The  People  v.  Duffy,  1  HiU,  355.  Livingston 
V.  TTie  Mayor,  ^c.  8  Wend.  85.    Beehnan  v.  The  Saratoga 
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jR.  R.  Co.,  3  Paige,  45.)  Our  own  statute  (2  R,  S.  72,  J  4,) 
makes  the  question  of  fraudulent  intent  in  the  disposition  of 
goods,  a  question  of  fact  for  the  jury.  {Cunningham  v.  Free- 
born, 11  Wend.  251.     Smith  v.  Acker,  23  Id.  653.) 

IV.  The  power  conferred  under  the  act  of  1831,  amounts  to 
the  creation  of  new  tribunals,  in  violation  of  the  constitution. 
1.  The  provision  of  the  constitution  refers  to  courts  exercising 
the  usual  jurisdiction  of  courts,  but  proceeding  by  modes  un- 
known to  the  common  law.  {Per  Curiam,  In  the  matter  of 
Smith,  10  Wend,  457.)  2.  It  applies  to  cases  of  trials  of  issues 
of  fact  in  civil  and  criminal  proceedings.  3.  The  mode  of  pro- 
ceedings under  this  act  amounts  to  a  trial  as  for  an  offence, 
with  a  view  to  punishment ;  especially  that  part  relating  to 
"  fraudulent  disposition  of  property."  ( Tovmsend  v.  MorreU, 
10  Wend,  577.)  In  this  case.  Chief  Justice  Savage,  comment- 
ing upon  this  same  act,  says,  "  The  imprisonment,  if  it  actually 
takes  place,  is  severe ;  it  is  to  be  in  the  same  manner  as  im- 
prisonment upon  criminal  process.  It  is  then  intended  as  a 
punishment."  {Id,  581, 582.)  4.  The  constitution,  in  this  par- 
ticular, is  substantially  a  transcript  of  the  statute  passed  in  the 
reign  of  Charles  I.  to  destroy  the  courts  of  star  chamber  and 
high  commission.  (4  Stat,  at  Large,  816,  §  5.  Dwar,  on  SXat. 
part  2,  pp,  294,  809.)  5.  The  erection  of  new  tribunab 
for  the  decision  of  facts  without  the  intervention  of  a  jury, 
and  the  introduction  of  new  and  arbitrary  methods  of  trial, 
should  always  be  regarded  with  jealous  circumspection.  (3 
Black.  Com.  380,  381.  3  HamUton's  Works,  259.  3  Dal- 
las, 388.) 

y.  The  law  inflicts  a  cruel  and  unusual  punishment  Par- 
ticular punishments,  in  certain  cases,  encroach  upon  rules  and 
rights  established  by  the  constitution.  (3  Cowen,  706.)  Such 
are  punishments  entirely  disproportioned  in  magnitude  to  the 
offence  of  which  the  accused  is  guilty.  The  effect  of  conviction 
under  certain  sections  of  the  act  in  question,  is  perpetual  im- 
prisonment. (10  Wend,  582.  Laws  of  1831,  p.  396,  §  4,  sub. 
3.  Sess.  Laws  of  1837,  p.  466.)  And  that,  too,  in  the  same 
manner  as  upon  criminal  process,  and  without  relief^  except  by 
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tbe  repeal  of  the  act  Any  punishment  operating  as  an  in- 
fringement of  some  rule  expressly  established,  or  some  right 
expressly  reserved,  is  unconstitutional.  {Per  Chancellor,  Bar- 
ker  V.  The  People,  3  Cowefi,  706.) 

YI.  Assuming  the  law  to  be  constitutional,  the  several  affi- 
davits upon  which  the  warrants  issued  were  insufficient  to 
confer  jurisdiction.  1.  This  is  a  summary  proceeding  unknown 
to  the  common  law — ^the  mere  creature  of  the  statute — and  ev- 
ery fact  necessary  to  confer  jurisdiction  must  be  affirmatively 
shown.  {Dakin  v.  Hudson,  6  Cowen,  221.)  2.  The  affidavit 
of  the  creditor  must  make  out  a  plain  case.  Facts  must  be 
stated ;  not  conclusions.  ( The  People  v.  Recorder  of  Albany^ 
6  IRll,  429.)  3.  Every  intendment  must  be  made  in  favor  of 
the  debtor ;  it  being  a  question  of  personal  liberty.  {Dwar,  oti 
Stat.  p.  770,  749,  750.    4  Bing.  183.) 

VII.  The  affidavits  are  defective  in  the  several  particulars 
mentioned.  1.  The  first  affidavit  is  defective,  in  not  setting 
forth  the  nature  of  the  contract.  This  is  requisite,  in  order 
that  the  court  may  determine  upon  the  fact,  whether  the  case 
comes  within  the  provisions  of  the  act.  {Dtoar.  661.  Sheers 
V.  Parker,  1  T  R.  141.  Rex  v.  Dukes,  8  id,  542.  Rex  v. 
Stone,  1  East,  644.  6  HiU,  429.)  2.  The  first  affidavit  is 
further  defective  in  not  stating  and  setting  forth  the  answer  of 
the  defendants  to  the  alleged  demand  of  the  conlplainants ;  so 
that  the  officer  might  determine  judicially  whether  it  amounted 
in  law,  to  an  unjust  refusal  to  apply.  It  will  not  do  to  swear 
that  the  party  unjustly  refused.  Every  refusal  is  not  necessa- 
rily unjust ;  and  the  complainant  is  bound  to  set  forth  the  an- 
swer to  the  demand,  so  that  the  officer  may  determine  whether 
or  not  the  refusal  was  unjust  3.  The  second  affidavit  contains 
the  answer  of  the  defendants  to  the  demand ;  and  we  insist 
that  answer  was  not  an  unjust  refusal  to  apply.  {Per  Chan- 
cellor, Spear  v.  Wardell,  2  Barb.  Ch.  Rep.  291.)  4.  The 
third  affidavit  is  defective  in  swearing  to  a  conclusion  of  law, 
without  giving  the  &cts  upon  which  such  ponclqsion  is  formed. 
6.  The  fourth  affidavit  is  also  defective  in  the  same  particular; 
and  is  imcertain  and  informal  in  other  respects^    %  The  fifth 
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affidavit  does  not  even  swear  to  the  conclusion  of  law.  The 
complainant  swears  to  a  refusal,  but  does  not  undertake  to 
swear  that  the  refusal  was  unjust. 

VIII.  The  rule  of  pleading  upon  statutes  containing  ex- 
ceptions in  the  enacting  part,  is  to  negative  the  exception. 
[See  c€tses  above  cited.)  And  the  same  rule  applies  to  the 
evidence. 

IX.  The  petitioners  are  therefore  entitled  to  be  discharged. 

Geo.  C.  Sherman,  for  the  Jefferson  County  Bank.  I.  By  the 
sheriff's  return  to  the  w^rits  it  appears  that  the  relators  are  in 
his  custody  under  a  warrant  issued  on  behalf  of  the  Jefferson 
County  Bank,  being  legal  process,  fair  upon  its  face ;  the  reci- 
tals contained  in  which  are  sufficient  to  confer  jurisdiction,  or 
if  not  conclusive,  they  are  prima  facie  sufficient.  (12  Wetid. 
102.  1  HUl,  154.  25  Wend.  483.  11  /oAn.  224.  2  Cowen 
^  HilFs  Notes  to  Phil.  Ev.  1016,  1017.  Id.  993,  994.  Cave 
V.  Mountain,  1  Mann.  ^  Ghrang.  Rep.  275.  Ex  parte  Wat- 
kins,  3  Pet.  193,  203.  Stoner  v.  State  of  Missouri,  4  Miss. 
Rep.  614.)  Error,  irregularity,  or  want  of  form  is  not  available. 
(People  V.  Morris,  1  Hill,  154.  Ex  parte  Kearney,  7  Wheat. 
38.  Ross^  case,  2  Pick.  165.  Rilei/*scase,Id.l72.  Ex  parte 
Kellogg,  6  Verm.  Rep.  509.)  If  the  return  shows  that  the 
party  is  in  custody  under  legal  process  fair  upon  its  face,  it  is 
prima  facie  sufficient ;  and  can  only  be  impeached  by  the  party 
who  seeks  relief  from  imprisonment  thereon,  by  showing  affir- 
matively a  want  of  jurisdiction.    (See  authorities  above  cited.) 

II.  The  relators  cannot  set  up  defects  or  irregularities  in  the 
evidence  upon  which  the  warrant  was  issued ;  but  they  must, 
on  oath,  distinctly  set  up  the  fact  which  exempts  them  from  the 
jurisdiction  of  the  officer — nor  can  they  advert  in  this  case  to 
the  evidence  at  all.  {Habeas  Corpus  act,  2  R.  S.  562,  §  50. 
2  Cowen  ^  HxlVs  Notes  to  Phil.  Ev.  1016, 1017.  1  HiU,  154 
People  V.  McLeod,  3  Hill,  377,  and  note  to  the  case,  and  the 
authorities  there  cited.)  The  matter  set  up  by  the  relators  to 
avoid  the  return,  does  not  authorize  them  to  bring  up  the  evi- 
dence produced  before  the  judge  issuing  the  warrant    If  they 
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desire  to  bring  up  the  record  on  the  return  of  the  habeas  cor- 
pus, they  should  sue  out  a  certiorari  to  the  judge  to  bring  up  the 
record.  But  this  they  cannot  do,  unless  they  are  in  custody  on 
final  process ;  and  then  a  habeas  corpus,  aided  by  certiorari,  will 
bring  up  the  record  and  enable  them  to  review  the  whole  case. 

III.  The  affidavits  comply  with  the  act,  and  confer  jurisdic- 
tion upon  the  officer  issuing  the  warrant.  (See  Sess,  Laws  of 
1831,  p.  896,  §§  1, 2,  3, 4, 6.)  The  affidavits  do  distinctly  state 
the  amount  and  nature  of  the  demand ;  and  we  are  not  called 
upon  to  state  the  consideration. 

IV.  The  question  here  raised  may  be  regarded  as  res  culjudu 
caia.  {See  Brittain  v.  Kinnard,  1  Brod.  ^  Binff.  432 ;  S.  C. 
4  Moore,  5,  and  cases  there  died;  2  Cowen  4*  HilPs  Notes, 
1016,  1017,  and  cases  there  referred  to.)  When  the  jurisdic- 
tion of  an  inferior  court  depends  upon  a  fact  which  such  court 
is  required  to  ascertain  and  settle  by  its  decision,  such  decision 
has  been  holden  conclusive.  By  stipulation  of  the  relators' 
counsel  it  is  admitted  that  after  arrest  the  relators  were  brought 
before  the  judge,  and  these  objections  to  the  form  of  the  affida- 
vit were  raised  and  argued  on  both  sides,  and  adjudged  not  well 
taken;  the  judge  holding  the  affidavits  sufficient  to  enforce 
jurisdiction. 

Y.  The  refusal  of  the  relators  to  apply  their  property  as  re- 
quested was  unjust;  inasmuch  as  the  prosecuting  creditors  are 
entitled  to  a  preference.  It  was  evidently  the  design  of  the 
act  to  afford  the  vigilant  creditor  the  precedence. 

YI.  The  act  is  constitutional.  The  proceeding  authorized 
by  it  is  a  civil  proceeding ;  it  is  not  an  original  proceeding,  but 
is  in  aid  of  the  creditor  who  has  conmienced  a  suit,  or  recovered 
a  judgment,  or  decree.  And  the  proceeding,  though  summary, 
is  not  designed  to  inffict  punishment,  but  to  give  the  creditor  a 
right  to  imprison  his  fraudulent  debtor  for  debt ;  in  a  similar 
manner  as  he  could  have  done  previous  to  the  passage  of  the 
act  of  1831. 

B.  D.  Saiiman,  for  the  Bank  of  Commerce.  The  Bank  of 
Commerce  having  recovered  a  judgment  in  this  court  against 
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the  defendants,  apptied  for  and  obtained  a  warrant  according 
to  the  provisions  of  the  act  to  abolish  imprisonment  for  debt,  &a 
A  similar  wanant  had  been  previously  applied  for,  and  obtained, 
by  the  Jefferson  County  Bank.  Before  any  proceedings  had 
been  had  on  the  Bank  of  Commerce  warrant,  except  the  arrest  of 
the  defendants,  the  defendants  applied  to  this  court  for  a  habeas 
corpus ;  stating  in  their  petition  that  they  were  wrongfully  im- 
prisoned on  the  warrant  of  the  JeSerscm  County  Bank,  and 
charging  that  the  proceedings  in  respect  to  the  last  named  war- 
rant were  illegal  and  void — ^but  making  no  such  charge  as  to 
the  warrant  of  the  Bank  of  Commerce,  and  making  no  allusion 
to  the  last  named  warrant. 

The  Bank  of  Commerce  has  received  notice  of  the  habeas 
corpus,  thus  issued ;  and  on  its  behalf  I  insist,  L  That  the  court 
ought  not,  in  this  proceeding,  to  pass  upon  and  decide  as  to  the 
regularity  of  the  proceedings  of  the  Bank  of  Commerce.  The 
court  should  decide  only  on  the  case  in  which  the  warrant  is 
alleged  by  the  petition  to  be  illegal,  viz.  that  of  the  JefTerson 
County  Bank.  (2  R  S.  467,  i  27,  sub.  3,  4, 5.)  The  return 
to  the  habeas  corpus  refers  only  to  the  authority  under  which 
the  particular  detention  complained  of  as  illegal  exists.  (2  R.  & 
468,  §  34.)  The  notice  which  is  required  to  be  given  to  parties 
"  having  an  interest  in  the  continuance  of  the  imprisonment," 
refers  only  to  parties  who  have  an  interest  in  continuing  the 
imprisonment  on  the  paiticular  charge  complained  of,  and  al- 
leged to  be  wrongful.  (2  R.  S.  471,  §  48.)  The  Bank  of  Com- 
merce have  no  interest  in  the  proceedings  under  the  warrant 
of  the  Jefferson  County  Bank. 

II.  But  if  the  court  hold  that  the  case  of  the  Bank  of  Com- 
merce is  to  be  decided  under  this  habeas  corpus,  then  we  claim 
that  our  proceedings  are  regular  and  sufficient.  1.  The  affi- 
davit is  sufficient  if  it  allege  an  unjust  refusal,  without  setting 
forth  any  conversations.  2»  The  provisions  of  the  act  to  abol- 
ish imprisonment  for  debt  are  a  substitute  for  the  former  ca.  sa^ 
and  the  plaintiffs  are  entitled  to  the  warrant  when  they  show, 
(1)  a  judgment ;  (2)  that  defendant  has  rights  in  actioa ;  (3)  a 
demand  and  refusal  to  apply  them* 


\ 
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By  the  Courts  Mason,  J.  The  court,  or  a  majorit  of  the 
judges,  are  decidedly  of  opinion,  that  in  this  case  we  cannot 
review  the  regularity  of  the  proceedings  had  before  his  honor 
Judge  Edmonds ;  and  that  upon  the  writ  of  habeas  corpus  we 
cannot  look  beyond  the  colorable  authority  of  the  judge  to  issue 
the  warrants.  We  cannot  inquire  into  the  technicalities,  or  the 
strict  regularity  of  the  proceedings.  This  writ  is  not  intended 
to  review  the  regularity  of  the  proceedings  in  any  case,  but 
rather  to  restore  to  his  liberty  the  citizen  who  is  imprisoned 
without  color  of  law.  In  these  cases  we  can  merely  look  into 
the  sheriff's  return,  which  contains  the  several  warrants  by  vir- 
tue of  which  he  detains  the  relators ;  and  also  into  the  affida- 
vits contained  in  the  traverse  and  upon  which  the  judge  issued 
the  warrants,  so  far  as  to  see  that  the  judge  had  colorable  juris- 
diction. Or,  in  other  words,  if  we  find  that  (he  judge  had  juri^ 
diction  of  the  process,  and  assumed  to  take  proof  upon  the 
issuing  of  the  same,  and  which  proof  he  adjudged  to  be  suffi- 
cient, we  will  not,  upon  the  writ  of  habeas  corpus,  review  his 
adjudication  upon  that  question  ;  nor  undertake  to  say  whether 
he  erred  in  adjudging  the  proof  to  be  sufficient.  In  looking  into 
the  warrants  under  which  the  present  relators  are  imprisoned, 
we  find  them  regular  upon  their  face,  and  prima /octe  sufficient 
to  justify  the  imprisonment ;  and  when  we  come  to  look  beyond 
the  warrants,  and  examine  the  affidavits  upon  which  they  were 
issued,  we  are  satisfied  that  at  least  there  was  colorable  proof, 
in  these  cases,  before  the  judge,  upon  which  he  might  exercise 
his  judgment  in  awarding  the  process.  And  this  is  as  far  as 
we  intend  to  go  in  these  cases. 

We  cannot  but  remark  that  the  50th  section  of  the  habeas 
coipus  act,  under  which  the  relators  claim  to  traverse  and  re- 
view the  whole  merits  of  these  cases,  is  very  loosely  drawn ; 
and,  taking  the  very  letter  of  the  statute,  it  might  seem  to  ad- 
mit of  a  broader  inquiry ;  but  on  looking  into  the  notes  of  the 
revisers,  and  their  reasons  for  reporting  this  section,  we  see  they 
cite  the  case  of  United  States  v.  Jenkins,  (18  John,  Rep„306,) 
where  it  was  doubted  whether  the  return  of  the  officer  could  be 
traversed  at  alL    And  in  the  case  of  7%e  People  v.  McLeod^ 
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(1  HUPs  Rep.  377,)  the  late  Mr.  Justic.e  Cowen  declares  this  to 
be  the  reason  of  the  amendment.  And  the  late  Reporter  Hill, 
in  a  very  elaborate  note  to  the  review  of  the  case  of  McLeodj 
(3  ETilPs  Rep,  634,)  shows,  in  my  opinion,  the  design  and  scope 
of  this  50th  section ;  and  after  reviewing  all  of  the  cases, 
he  comes  to  the  same  conclusion  which  we  have  adopted  in  this 
case.    And  it  seems  to  me  that  all  of  the  objects  of  this  50th  , 

section,  and  of  the  writ  of  habeas  corpus  itself,  will  be  accom- 
plished by  giving  the  statute  this  construction.  The  best  guide 
in  construing  the  statute  undoubtedly  is,  to  ascertain  what  the 
law  was  before,  and  what  was  the  evil  intended  to  be  remedied 
by  the  amendment.  It  was  said  in  the  case  above  cited  in  18 
JohnsmUs  Repoi^ts,  and  which  is  the  only  reason  assigned  by 
the  revisers  for  reporting  the  amendment  to  this  section,  that 
the  officer's  return  could  not  be  controverted.  But  what  does 
the  officer  return  ?  Nothing  more  than  that  he  detains  the  rela- 
tors by  virtue  of  certain  warrants  of  which  he  annexes  certified 
copies  to  his  return.  The  strict  traverse  of  the  return  would 
be  to  deny  and  controvert  the  fact  that  the  sheriff  does  detain 
by  such  process  as  he  returns,  and  that  the  same  is  valid,  or 
good  upon  its  face.  But  I  prefer  not  to  give  the  statute  so«trict 
a  construction.  Again ;  the  general  provisions  of  this  habeas 
corpus  act  show  most  clearly  that  it  was  never  intended  as 
a  writ  of  review  to  correct  the  errors  of  inferior  tribunals.  It 
has  none  of  the  guards  which  are  usually  thrown  around  such 
writs.  This  is  a  writ  of  right  which  every  citizen  can  demand 
of  the  court,  and  the  refusal  of  which  is  attended  with  severe 
penalties  upon  the  court  or  officer  that  refuses  it.  And  its  de- 
sign is  to  liberate,  in  a  very  summary  way,  every  citizen  who 
shall  be  deprived  of  his  liberty  without  color  of  law.  To 
this  end  the  act  is  most  remarkably  well  guarded ;  and  if  con- 
fined to  its  original  purpose,  is  worth  all  the  efforts  and  strug- 
gles it  cost  our  ancestors  to  obtain  it. 

In  these  cases,  as  the  warrants  upon  their  face  appear  to  be 
valid ;  and  as  the  judge,  to  say  the  least,  had  colorable  juriB- 
diction  and  authority  to  idsue  them,  the  relators  must  be  re- 
manded to  the  custody  of  the  sherifif. 
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McCouN,  J.  I  am  compelled  to  dissent  from  the  opinion 
just  expressed  by  my  brother  Mason,  and  which  is  the  opinion 
of  a  majority  of  the  bench.  I  agree  with  my  brethren,  that 
upon  a  writ  of  habeas  corpus,  where  the  officer  returns  the  war- 
rant upon  which  he  holds  the  party,  if  the  warrant  is  good  up- 
on its  face,  that  is  all  that  can  be  inquired  into,  provided  it  is 
issued  from  a  court  of  general  jurisdiction.  If,  however,  the 
writ  is  issued  by  a  court  having  a  special  jurisdiction  confened 
by  statute,  then  it  is  legitimate  for  us,  under  a  writ  of  habeas 
corpus,  to  inquire  whether  the  officer  had  the  case  properly 
within  his  jurisdiction,  so  as  to  exercise  rightfully  the  power 
vested  in  him  by  statute.  Such  is  the  case  before  us  upon  this 
writ,  and  I  am  of  opinion  that  we  are  obliged  here  to  look  into 
the  affidavits  upon  which  the  judge  acted.  I  think  these  papers 
properly  before  the  court.  The  case  of  Ex  parte  Randolph,  (9 
Peters^  Rep,  12,  note  a,)  was  a  case  where  Lieut.  Randolph 
was  brought  before  a  court  on  a  writ  of  habeas  corpus.  He  had 
been  arrested  for  not  paying  over  certain  moneys  alleged  to 
have  been  collected  by  him,  and  payable  to  the  treasury  depart- 
ment. The  court,  in  that  case,  looked  into  all  the  proceedings 
before  the  court  below,  for  the  purpose  of  seeing  whetfier  Ran- 
dolph was  properly  subject  to  its  jurisdiction ;  and  they  decided 
that  he  was  not  such  an  officer  of  government  as  to  be  subject 
to  such  a  summary  process,  and  the  prisoner  was  discharged. 
I  mention  this  case,  for  the  purpose  of  confirming  the  position 
I  have  assumed,  that  when  a  judge  acts  in  a  summary  pro- 
ceeding, under  a  special  power,  the  court  before  whom  the  ha- 
beas corpus  is,  can  look  into  the  affidavits.  This  brings  us  to 
the  affidavits  upon  which  these  proceedings  were  founded. 
The  affidavits  are  explicit  enough  as  to  the  nature  of  the  de- 
mand, and  they  also  show  that  the  parties  were  in  possession 
of  certain  assets  of  their  firm,  choses  in  action,  &c.  to  the 
amount  of  about  $40,000 ;  that  these  creditors  made  a  demand 
of  the  defendants,  that  they  should  apply  these  assets  in  pay- 
ment of  their  demand,  and  that  the  defendants  unjustly  refused. 
As  these  assets  could  not  be  reached  by  a^.  /a.,  they  very  prop- 
erly come  under  the  head  of  intangible  property.    This  is  what 
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the  fiiffidayits  made  out  as  matters  of  fact  In  my  judgment, 
however,  it  is  not  a  mere  refusal  which  will  authorize  a  judge 
to  issue  the  warrant.  It  must  be  an  "unjust  refusal;"  and 
whether  the  refusal  is  unjust  or  not,  is  a  matter  of  law,  to  be 
determined  from  the  facts  which  appear  in  the  affidavits.  I 
am  at  a  loss  to  perceive  how,  in  this  case,  there  was  an  unjust 
refusal.  The  reply  of  the  defendants,  as  appears  from  one  affi- 
davit, is,  we  are  insolvent,  and  we  are  wiUing  to  apply  all  our 
property  to  the  payment  of  our  debts  pro  rata ;  that  they  did 
not  want  to  prefer  one  creditor  over  another,  and  expressed 
their  willingness  to  make  an  assignment  And  yet,  in  this 
case,  the  magistrate  felt  authorized  to  issue  a  warrant,  which 
could  only  be  grounded  upon  an  unjust  refusal.  The  affidavits 
do  not  show  any  facts  whatever,  which  can  warrant  such  an 
inference.  The  mere  statement,  in  the  affidavit,  that  the  refu- 
sal was  unjust,  amounts  to  nothing ;  as  it  is  a  mere  conclusion 
of  law,  and  not  a  proper  subject  of  an  affidavit  My  brethren, 
however,  contend  that  this  expression,  as  it  appears  in  the  affi- 
davit, gives  a  colorable  authority  to  the  judge  to  issue  the  war- 
rant, and  that  behind  this,  we  have  no  right  to  look.(6)  If  this 
case  were  before  me  upon  the  hearing,  I  should  require  some 
more  facts  to  satisfy  me  that  these  parties  have  been  guilty  of 
fraud,  such  as  amounts  to  an  unjust  refusal ;  and  they  will  be 
at  liberty  to  urge  this  ground  before  the  judge.  This  statute, 
commonly  called  the  Stilwell  act,  is  one  which  undertakes  to 
give  a  remedy  in  c£ises  of  fraud  on  the  part  of  debtors,  either 
in  the  original  contracting  of  the  debt,  or  in  subsequently  at- 
tempting to  remove  their  property.  Where  these  circumstan- 
ces of  fraud  do  not  exist,  we  have  other  means  by  which  to 
reach  intangible  property,  viz.  by  creditors'  bills.  This  is  a 
proceeding,  likewise,  which  will  reach  property  attempted  to  be 

(b)  In  the  cue  of  TV  British  Prisoners,  (1  W)od.  <f>  Minci's  Rep.  66,)  wfaiefa 
wu  an  application  under  the  treaty  with  G^reat  Britain,  fat  the  emrendar  of  Aigi- 
tivet  from  justice,  the  objection  was  nieed  upon  habeas  corpus,  that  the  inquiry  into 
the  conduct  of  the  prisoners,  preliminary  to  their  commitment,  was  not  had  bj  a 
competent  officer.  And  the  court  said  they  had  no  doubt  it  was  proper  (or  them  to 
look  behind  the  warrant,  so  far  as  to  see  that  it  was  ivaed  in  apioper  case,  and  by 
a  ooDftnetsot  o^Doer« 


1847.]  IN  THE  SUPREME  COURT.  353 


In  the  matter  of  Prime. 


disposed  of  fraudulently ;  so  that  this  remedy  may  be  resorted 
to  not  only  in  cases  where  there  is  no  fraud,  but  in  some  cases 
where  fraud  exists.  The  Stilwell  act  was  not  intended  to  su- 
persede the  jurisdiction  of  the  court  of  chancery.  It  was  only 
intended  to  be  applied  to  cases  of  actual  fraud.  In  1840,  a  law 
was  passed  extending  the  time  within  which  execution  might 
issue,  to  thirty  days  after  the  rendition  of  the  judgment.  And  in 
addition  to  this,  the  sheriff  has  sixty  days  from  the  issuing  of 
the^.  /a.  before  he  is  compelled  to  make  his  return.  These 
are  all  an  extension  of  credit,  and  an  indulgence  shown  to  the 
debtor,  and  abundantly  prove  that  in  all  cases  where  he  is  hon- 
estly disposed,  the  law  favors  him.  And  it  cannot  be  presumed 
that  the  statute  commonly  called  the  Stilwell  act,  was  intended 
to  authorize  proceedings  against  all  judgment  debtors,  when 
they  may  refuse  to  turn  out  their  property  in  compliance  with 
a  demand  of  a  creditor.  They  may  have  good  reasons  for  so 
doing.  This  remedy,  I  repeat,  is  only  for  the  cases  where  the 
creditor  has  committed,  or  contemplates,  a  fraud.  It  is  a  rem- 
edy involving  severe  proceedings,  and  cannot  be  considered  as 
of  general  application. 

And  what  sort  of  an  application  is  the  debtor  to  make  ?  The 
statute  does  not  say  that  he  shall  turn  out  his  notes,  &c.  Shall 
he  make  an  assignment  ?  He  is  to  apply  them  in  payment. 
If  they  consist  of  outstanding  claims,  how  can  he  apply  them  ? 
In  relation  to  such,  I  think  it  would  be  right  for  him  to  say,  I 
will  apply  them  when  I  have  collected  them.  It  is  unnecessary 
however,  for  me  to  go  further  with  this  subject.  In  The  Peo- 
ple V.  Recorder  of  Albany^  (6  HiU^  429,)  Mr.  Justice  Bronson 
states  the  true  ground.  In  this  case,  it  is  not  pretended  that 
these  defendants  concealed  their  property :  nor  are  they  charged 
with  the  commission  of  any  unjust  act,  save  the  mere  refusal. 
And  in  my  opinion,  the  allegations  of  the  affidavits  on  which 
the  warrant  was  issued  were  insufficient  to  justify  the  proceed- 
ing ;  and  the  parties  should  be  discharged. 

Mason,  J.    The  refusal  of  the  defendants  is  not  a  criminal 
act,  by  the  terms  of  the  statute.    My  opinion  is,  that  we  can- 
Vol.  L  45 
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not  look  behind  the  colorable  nature  of  the  proceedmg.  It  is 
not  withm  the  province  of  a  habeas  corpus  to  look  into  the 
character  of  the  facts,  beyond  those  sufficient  to  give  colorable 
authority. 

HuRLBUT,  P.  J.  I  myself  doubt  whether  any  thing  is  prop- 
erly before  the  court,  upon  this  proceeding,  except  the  warrant 
itself  If  that  is  regular  on  its  face,  and  if  the  sheriff  would  be 
protected  in  an  action  of  trespass,  it  is  sufficient ;  and  we  can- 
not discharge  the  prisoners.  But  my  brethren  differing  with 
me,  in  this  view  of  the  subject,  I  joined  them  in  going  back  and 
looking  into  the  affidavits.  In  the  case  of  the  Jefferson  County 
Bank,  it  is  alleged  that  there  were  not  sufficient  facts  to  author* 
ize  an  inference  of  an  unjust  refusal.  No  member  of  this  court 
intends  deciding  that  there  has  been  a  fraudulent,  or  even  an 
unjust  refusal.  Our  simple  object  is  to  determine  what  are  the 
functions  of  a  writ  of  habeas  corpus.  I  find  here  that  certain  facts 
were  adduced  before  the  officer,  from  which  he  inferred  an  unjust 
refusal.  If  he  erred,  it  was  a  judicial  error,  and  cannot  be  re- 
viewed on  a  writ  of  habeas  corpus.  Whether  he  erred  or  not, 
is  not  for  us  now  to  say.  We  cannot  entertain  a  writ  of  habeas 
corpus  to  review  errors  of  judgment,  where  there  is  colorable 
proof  to  authorize  the  process.  That  can  only  be  done  by  a 
writ  of  certiorari. 

McCouN;  J.  I  consider  this  a  void  process,  and  it  can  be 
reviewed  for  that  reason. 

Order  remanding  relators  to  the  custody  of  the  sheriff. 
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CORLIES    vs.  WaDBELL. 

RceopaiiftDoes  in  criminal  caies  thoald  not  be  made  letarnable  before  a  judge,  at 

chamben ;  and  if  made  letmnalile  in  tUmi  manner,  the  prisoner  m  not  bound  to 

appear  there. 
Thej  should  be  made  returnable  before  the  court,  at  a  term  thereof. 
A  manhal  of  the  United  States  bears  the  same  relation  to  the  circuit  court  of  the 

United  States  that  a  sheriff  does  to  the  county  courts  in  this  state ;  and  his  dutisi 

are  very  analogous  to  those  of  a  sheriff. 
A  marshal  has  no  right  to  receive  money  upon  an  estreated  recognizance  in  a  eiim- 

inal  case,  until  an  execution  has  been  duly  issued  and  placed  in  his  hands. 
And  if  a  surety  in  a  recognizance  of  that  nature,  after  having  waived  the  issuing  of 

an  execution,  pays  to  the  marshal  the  amount  due  upon  such  recognizance,  ha 

may  sue  the  marshal,  while  the  money  is  still  in  his  hands,  in  an  action  for  mxauiyt 

had  and  received,  and  recover  the  same  back. 

Error  ffom  the  superior  court  of  the  city  of  New-York.  la 
April,  1838,  James  Bottomley  was  arrested  on  at  warrant  issued 
by  S.  Rapelje,  an  officer  of  the  United  States  government,  (a 
commissioner,)  for  smuggling  and  peijury.  The  prisoner  was 
taken  before  that  officer,  and  entered  into  recognizances  to  ap- 
pear at  the  chambers  of  Judge  Betts  on  the  24th  of  April.  On 
the  return  day  of  the  i>ecognizances,  Bottomley  did  not  appear ; 
and  his  recognizances  were  subsequently  estreated,  by  the  cir- 
cuit court,  and  an  entry  made  on  the  minutes  of  the  court, 
ordering  execution  to  issue.  Corlies,  the  plaintiff,  was  the  surety 
in  the  recognizances.  He  told  Rapelje,  the  marshal,  that  there 
was  no  necessity  for  issuing  execution,  but  that  he  would  pay 
the  money  whenever  it  was  called  for.  Accordingly,  no  execu- 
tion was  issued.  Rapelje  afterwards  called  on  Corlies  for  the 
money,  who  delivered  to  him  $4000,  to  be  paid  to  Waddell, 
then  United  States  marshal,  to  be  applied  to  the  discharge  of 
the  recognizances.  Subsequently,  however,  and  while  the 
money  was  in  Waddell's  hands,  Corlies  changed  his  mind,  and 
gave  him  notice  not  to  pay  the  money  over,  and  thereupon 
brought  his  action,  in  the  superior  court,  to  recover  the  amount, 
as  money  had  and  received.  Inthat  court  a  verdict  was  ren* 
dared  for  the  defendant ;  the  court  holding- that  the  defendanti 
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had  the  power  to  receive  the  money  either  as  the  marshal  of 
the  United  States,  or  as  being  considered  a  disbursing  officer  of 
the  United  States ;  and  that  his  receipt  was  a  satisfaction  of 
the  recognizances. 

Jonathan  Miller ^  for  the  plaintiff.  I.  The  recognizances  were 
void  ab  initio.  Sylvanus  Rapelje  was  not  a  commissioner 
authorized  to  take  them.  His  authority  was  derived  exclu- 
sively from  the  104th  rule  of  the  circuit  court,  and  extended 
only  to  the  taking  of  bail  in  civil  cases.  The  circuit  court  gave 
a  construction  to  the  104th  rule  in  Hornbeck?s  case.  {See  MS. 
certificate  of  Hon.  S.  JR.  Betts,  LHst.  Judge.)  In  which  case  it 
decided  that  an  affidavit  sworn  to  in  a  criminal  proceeding  be- 
fore a  commissioner  ex  officio  under  that  rule  was  not  perjury, 
^on  the  ground  that  a  commissioner  under  that  rule  had  no  legal 
authority  to  administer  oaths  in  criminal  proceedings :  and  the 
judgment'was  arrested.  And  this  is  further  shown  by  the  fact 
that  the  said  court  subsequently  amended  the  rule,  and  gave  to 
the  commissioners  under  the  rule  power  to  take  affidavits,  bail, 
&c.  in  criminal  cases.  The  circuit  court  therefore  had  no  ju- 
risdiction or  right  to  order  the  recognizances  to  be  estreated. 
If  Rapelje  had  authority  to  take  recognizances  in  criminal 
cases,  still  the  recognizances  in  question  were  not  taken  nor 
made  returnable  pursuant  to  law,  so  as  to  give  the  circuit  court 
of  the  United  States  jurisdiction  of  the  matter  of  the  recc^i- 
zances.  There  was  no  examination  of,  or  proof  against,  the  pris- 
oner, nor  were  the  recognizances  made  returnable  before  any 
court,  but  before  a  judge  at  chambers. 

II.  The  defendant,  although  a  marshal  of  the  United  States, 
did  not  collect  the  money  under  or  by  virtue  of  any  process  or 
authority  of  any  court,  or  receive  the  same  in  his  official  char- 
acter. He  acted  merely  as  the  agent  of  the  plaintiff  to  pay  it 
over  to  the  United  States.  And  no  act  having  been  done  on 
the  part  of  the  United  States  amounting  to  an  acknowledgment 
that  the  receipt  of  the  money  by  the  defendant  was  a  paymodt 
to  them,  his  receiving  the  same  did  not  discharge  the  plaintiff's 
liability  to  the  United  States.    The  plaintiff  has  the  right  to 
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demand  and  have  back  his  money  from  the  defendant,  even  if 
the  recognizances  shall  be  held  to  be  valid.  (Chit,  on  Cont. 
617,  ed.  of  1842.  WiUiams  v.  Everett,  14  East,  582,  697. 
Seaman  v.  Whitney,  24  Wend.  260.  Brind  v.  Hampshire,  1 
Mees.  4*  Welsh.  365.  Wedlake  v.  Hurley,  1  Cromp.  6f  Jert. 
83.  /Sco/^  v.  Porcher,  3  il/cr.  651.  Oipon  v.  Bowen,  ^Casrr. 
4-  Payne,  93.     TayZor  v.  Lmdy,  9  ^o^r,  49.) 

III.  If,  however,  the  defendant  in  the  receipt  of  the  money, 
may  be  claimed  to  have  been  the  agent  of  the  United  States, 
yet  the  plaintiff  would  be  entitled  to  recover  the  money  back 
from  the  defendant  in  this  action,  on  the  ground  of  its  having 
been  parted  with  under  mistake  of  material  facts  :  the  defen- 
dant  not  having  paid  it  over  to  his  principal  before  suit  brought 
Rapelje  supposed  he  had  authority  given  to  him  to  take  the 
recognizances,  when  he  had  not  This  was  a  mistake  of  fact, 
and  not  of  law.  The  commissioner  might  have  had  power  to 
take  bail  in  criminal  cases.  The  court  could  have  conferred  it 
upon  him,  but  had  not  done  so.  WheUier  they  had  or  not,  was 
a  fact.  And  the  plaintiff,  when  he  executed  the  recognizances, 
and  when  he  deposited  the  money  with  the  defendant  to  be 
paid  over  to  the  United  States,  supposed  and  believed  that  Ra- 
pelje had  had  authority  given  to  him  to  take  such  recognizan- 
ces. These  were  mutual  mistakes  of  material  &cts  supposed 
to  exist,  and  which  did  not  exist,  and  which  alone  influenced 
the  plaintiff  to  part  with  his  money.  {Story  on  Agency,  §  300. 
Lazall  V.  Miller,  15  Mass.  207.  Milnes  v.  Duncan,  6  Bam. 
4*  Cress.  671.  Putnam  v.  Westcott,  19  John.  73.  Mowatt 
V.  Wright,  1  Wend.  356.) 

lY.  As  it  does  not  appear  that  the  United  States  have  made 
any  claim,  or  pretence  of  claim,  to  the  money  in  the  defendant's 
hands,  the  only  question  before  the  court  is  whether  the  plain- 
tiff, or  the  defendant,  as  between  them  personally,  is  entitled  to 
the  money ;  and  personally  the  defendant  has  neither  a  legal  or 
equitable  right  to  retain  the  money  from  the  plaintiff. 

The  exceptions  on  the  part  of  the  plaintiff  were  well  taken ; 
and  the  judgment  rendered  by  the  superior  court  in  &vor  of 
the  defendant  was  erroneous,  and  should  be  reversed. 
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R  P.  Marbunfy  for  the  defendant  I.  The  recogmfsancas 
taken  before  Rapelje,  and  the  orders  of  the  circuit  court  of  the 
United  States  estreating  them,  and  directing  execution  to  issue, 
were  legal  and  valid.  {Act  of  March  2,  1793,  §  4.  1  Stat,  at 
Large,  p.  394.  2  Id.  679.  Act  of  Feb.  20,  1812,  §  1.  Rule 
104  of  Circuit  Court.)  It  has  never  been  decided  that  a  Uni- 
ted States  commissioner  has  not  power  to  take  bail  in  criminal 
cases.  Honibuckle^s  case  does  not  decide  iL  The  statute  is 
that  he  may  take  bail  but  not  affidavits.  {Burros  TVto/,  80. 
I  Gall.  15.     Case  of  the  Alligator,  Id.  476.) 

IL  But  if  there  was  any  defect,  or  irregularity,  in  those  recog- 
nizances, or  in  the  rules  estreating  them,  the  circuit  court  was 
the  proper  tribunal  to  correct  such  defect,  or  irregularity.  And 
that  court  having  twice  expressly  refused  to  do  so,  such  refusal 
is  to  be  deemed  and  taken  as  the  judgment  of  that  court,  either 
that  there  was  no  such  defect  or  irregularity  as  is  now  impu- 
ted,  or  that  the  plaintiff  was  not  entitled  to  the  relief  which  he 
sought  It  is  the  judgment  of  that  court,  in  the  case ;  and  so 
long  as  that  judgment  stands,  and  the  rules  estreating  the  re- 
cognizances and  awarding  execution  thereon  remain  in  force, 
no  other  court  will  look  behind  them,  or  allow  the  inquiry  to  be 
made  in  a  collateral  suit,  whether  the  previous  proceedings  were 
regular ;  but  will  presume  them  to  have  been  so.  ( U.  States 
V.  Lathrop,  17  John.  4.  Matter  of  Ferguson,  9  Id.  239.  1 
Story's  Laws  of  U.  S.  800.  The  People  v.  Nevins,  1  HUl,  155. 
Supervisors  of  Onondaga  v.  Briggs,  2  Id.  136 ;  S.C.2  Denio, 
29.  Mackay  v.  Blackett,  8  Paige,  388.  People  v.  Collins, 
19  Wend.  56.  People  v.  Bristol  ^  Rensselaer  Turnpike  Co., 
23  Id.  226.) 

III.  The  payment  to  the  defendant,  by  the  plaintiff,  was  either 
a  payment  under  coercion  of  law,  or  legal  process,  or,  it  was  a  vol- 
untary payment  made  by  the  plaintiff,  without  any  fraud  on 
the  part  of  the  defendant;  and  with  full  knowledge  of  all  the 
facts,  or  the  means  of  such  knowledge,  on  the  part  of  the  plain- 
tiff. In  either  case,  it  is  well  settled  that  the  money  so  paid 
cannot  be  recoyered  back.  1.  There  were  rules  of  a  competent 
tribunal,  estreating  the  recognizances,  and  awarding  executions 
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thereon.  The  doputy  marshal  exhibited  those  rules  to  the 
plaintiff,  and  he  paid  the  money.  This  was  a  payment  under 
legal  process,  within  the  decisions  on  that  subject,  and  cannot 
be  recovered  back.  {Harriott  v.  Hampton,  7  T.  R.  269.  2 
SmUh's  L,  Cos.  237.  Chit,  on  Cont.  638.  Kist  v.  Atkinson^ 
2  Camp.  63.  Hamlet  v.  Richardson,  9  Bing".  644.  Loomis 
V.  Pulver,  9  John,  244.  Brovm  y,  McKenaHy,  1  Esp,  279. 
Milnes  v.  Duncan,  6  B.  ^  Cress,  679.  Kendall  v.  At/dn,  10 
Bing.  438.  Motca//  v.  Wright,  1  TTcnrf.  366.  Hubberton  r. 
Wakefield,  4  Camp,  68.)  2.  If  this  was  not  a  compulsory  pay- 
ment, under  legal  process,  then  it  was  a  voluntary  one,  without 
any  fraud  on  the  part  of  the  defendant.  And  it  was  made  with 
full  knowledge  of  all  the  facts,  or  with  the  means  of  such  know- 
ledge on  the  part  of  the  plaintiff;  in  which  case  the  payment 
is  conclusive,  and  cannot  be  recalled.  {Ooodall  v.  Lowndes, 
6  ilrf.  ^  J5/.  464.  Goodmany.Sayer;2J,(^W:263,  Sprague 
v  Birdsall,  2  Co^en^  419.) 

IT.  If  this  was  a  case  of  payment  under  mistake,  it  was  a 
mistake  of  law,  and  not  of  fact.  And  money  paid  under  mis- 
take of  law  cannot  be  recovered  back. 

y.  But  even  if  there  was  a  mistake  of  fact,  it  does  not  follow 
that  the  plaintiff  is  entitled  to  recover.  1.  It  is  not  every  mis- 
take of  fact  which  will  enable  a  party  to  recover  back  money 
paid  under  such  mistake*  2.  When  a  man  has  actually  paid 
what  the  law  would  not  have  compelled  him  to  pay,  but  what 
in  equity  and  conscience  he  ought  to  pay,  he  cannot  recover  it 
back  again  in  an  action  for  money  had  and  received.  And  the 
principle  which  allows  the  plaintiff  in  the  action  of  assumpsit 
to  recover  what,  ix  tequo  et  bono,  he  is  entitled  to,  operates 
in  favor  of  a  defendant  when  called  on  to  pay  money.  If  he 
can  show  the  better  equity,  he  will  be  entitled  to  retain  it. 
{Moses  V.  McFarland,  2  Burr,  1010.  Eddy  v.  Smith,  13 
Wend.  48.  1  Story's  Eq.  121.  Brisbane  v.  Dacres,  6  Taunt. 
143.  Bize  v.  Diekeson,  1  T,  R.  286.  Cartwright  v.  Rowley, 
2  Esp.  723.  Haynes  v.  Hayton,  7  B.  ^  O.  293.  »  C.  4*  P. 
881.    BUbie  v.  Luniley,  2  East,  469.) 

The  claim  of  the  plaintiff,  under  the  drcumstancee  of  tfatt 
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case,  is  without  any  equity  to  support  it ;  aad  the  judgment  of 
the  superior  court  should  be  affirmed. 

JSy  the  Court,  Hurlbut,  P.  J.  It  is  contended  by  the  de- 
fendant that  he  was  authorized  to  receive  the  money,  and  that 
his  receipt  would  be  a  discharge  of  the  recognizances.  The 
plaintiff,  on  the  contrary,  insists  that  the  commissioner  who  is- 
sued the  warrant  had  no  right  to  take  recognizances  in  criminal 
cases.  On  this  point  we  are  not  fully  satisfied ;  but  we  are  of 
the  opinion  that  the  recognizances  should  not  have  been  made 
returnable  at  chambers.  The  prisoner  could  not  be  bound  to 
appear  there ;  but  the  recognizances  should  have  been  made 
returnable  before  the  court,  at  a  term  thereof.  The  majority 
of  this  court  have  come  to  the  conclusion  that  the  recognizances, 
and  all  subsequent  proceedings,  were  utterly  void.  We  have 
tried,  we  confess,  to  come  to  a  different  result,  but  find  it  im- 
possible. There  being  a  moral  obligation  resting  upon  the  bail, 
had  the  money  been  received  by  any  one  having  authority  to 
apply  it  to  the  satisfaction  of  the  recognizances — if  it  had 
reached  its  destination — the  court  might  have  allowed  it  to  re- 
main there.  In  that  case  we  might  have  held  that  this  was  a 
voluntary  payment,  and  if  made  under  any  mistake,  under  a 
mistake  of  law  merely.  The  marshal  bears  the  same  relation 
to  the  circuit  court  of  the  United  States  that  a  sheriff  does  to 
our  county  courts;  and  his  duties  are  very  analogous  to  those 
of  a  sheriff.  Now  it  cannot  be  contended,  that  Waddell  was 
authoriztd  to  receive  this  money  before  an  execution  was  duly 
issued,  and  placed  in  his  hands.  Then  he  could  have  done  it : 
but  until  the  process  of  the  court  was  in  his  possession,  he  had 
no  right  to  the  money.  Suppose  him  to  have  received  this 
money  as  marshal,  he  having  no  process,  and  then  he  should 
squander  it,  the  recognizance  would  not  be  considered  paid. 
In  this  case,  if  the  payment  had  been  made  to  the  United  States 
through  one  properly  authorized  to  receive  it,  we  might  hold 
the  payment  binding.  Even  if  the  money  was  handed  over 
to  the  United  States,  we  might  so  hold ;  but  such  is  not  the 
case.    It  is  still  in  the  defendant's  hands. 
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The  superior  court,  in  their  decision,  take  the  ground  that  as 
Waddell  has  been  in  the  habit,  for  a  long  time,  of  receiving 
fines,  penalties,  &c.,  and  afterwards  accounting  for  them,  this 
course  has  become  sanctioned  by  usage ;  and  that  congress,  in 
passing  its  annual  appropriation  bill,  sets  apart  certain  moneys 
in  aid  of  the  fines  and  penalties  in  the  marshal's  hands,  towards 
the  contingent  expenses  of  the  court,  thus  making  him  virtually 
a  disbursing  ofiicer  of  the  government.  This  is  a  broad  infer- 
ence from  narrow  premises,  and  we  cannot  rest  Mr.  Waddell's 
authority  to  receive  that  money  on  so  untenable  and  frail  a 
foundation.  How  then  does  the  matter  stand  ?  We  can  regard 
Waddell  in  no  other  light  than  as  the  agent  of  Bottomley,  in 
this  transaction.  And  while  on  bis  way  to  execute  the  com- 
mands of  his  principal,  he  is  stopped  by  him  and  the  authority 
revoked.  Now  if  the  defendant  had  been  at  the  same  time  the 
agent  of  the  goveinment,  for  the  purpose  of  receiving  the  money, 
the  case  would  be  different.  But  such  is  not  the  fact.  We 
have  come  to  this  conclusion  most  reluctantly,  because  there 
can  be  no  doubt  but  that  the  money  is  properly  due  to  the  gov- 
ernment ;  but  they  must  resort  to  their  action  upon  the  recog- 
nizances. The  judgment  of  the  superior  court  must  be  reversed, 
and  a  venire  de  novo  awarded. 

McCouN,  J.,  dissented  from  the  opinion  of  the  majority  of  the 
court,  and  concurred  with  the  superior  court  The  payment 
by  the  plaintiff  to  Waddell  was  a  voluntary  payment,  and  its 
receipt  by  the  marshal  must  be  considered  as  a  receipt  by  the 
government  he  represented.  After  such  a  payment,  entirely 
voluntary  on  his  part,  the  plaintiff  has  no  right  to  complain, 
even  though  the  recognizances  were  void.  The  money,  when 
it  came  into  the  marshal's  hands,  became  vested  in  the  govern- 
ment, and  by  previous  acts  of  congress  concerning  moneys  thus 
in  the  marshal's  hands,  became  appropriated.  I  am  not  pre- 
pared to  say,  that  even  if  these  recognizances  were  void,  that 
fact  can  be  taken  advantage  of  in  this  court.  The  recogni- 
zances have  ahready  been  acted  upon  in  another  tribunal,  by 
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the  order  entered  for  Uieir  escheatment,  and  directing  execu- 
tion to  issue  thereon ;  and  it  seems  to  me  that  the  party  should 
be  left  to  his  remedy  there. 


Monroe  Special  Term,  September,  1847. 
WelleSj  Justice. 

Frost  vs.  Myrick. 

Where  an  injimctioii  has  been  allowed  by  an  officer  competent  to  act  in  either  of 
two  characten,  and  where  it  does  not  appear  cleariy  in  which  character  he  did 
act,  it  will  be  presumed  he  acted  in  the  higher  office  of  judge  of  the  court,  instead 
of  that  of  injunction  master. 

A  court  of  equity  has  jurisdiction  to  restrain  a  party,  by  bjunetion,  from  proceeding 
against  the  person,  and  the  equitable  interests,  of  his  debtor,  under  the  third  and 
subsequent  sections  of  the  act  to  abolish  imprisonment  for  debt  and  to  punbh  frau- 
dulent debtors,  in  cases  proper  for  the  interference  of  such  court 

That  statute,  as  regards  its  provisions  for  compulsory  process  against  debtors  by 
contract,  is  a  mere  civil  remedy. 

Where  a  court  of  equity  has  acquired  jurisdiction  of  a  suit  for  one  purpose,  it  may 
retain  it  for  all  purposes,  which  are  necessary,  in  order  to  afford  complete 
relief. 

A  decree  cannot  be  impeached,  after  enrolment,  except  by  a  bill  of  review,  or  a  bill 
in  the  nature  of  a  bill  of  review,  charging  fraud. 

Where  the  assignee  of  a  decree  in  a  foreclosure  suit  is  unconscientiously  enforcing 
the  same,  against  the  mortgagor,  for  the  deficiency,  in  violation  of  an  agreement 
made  by  the  assignor  not  to  do  so,  a  court  of  equity  has  power  to  interfere,  for  the 
protection  of  the  mortgagor.  And  the  mortgagor  is  not  bound  to  wait  until  the 
deficiency  is  wrung  from  him,  by  execution^upon  the  decree,  or  by  proceedings 
under  the  Stilwell  act,  before  he  can  ask  for  that  protection.. 

In  EauiTY.  Motion  to  set  aside,  or  dissolve,  injunction. 
The  bill  stated  that  the  plaintiff  gave  his  bond  and  mortgage 
on  84  acres  of  land  in  Niagara  county,  to  one  William  Swain, 
of  Auburn,  Ga]ruga  county,  bearing  date  May  28th,  1841,  to 
secure  the  payment  of  $1200  on  demand.  That  on  the  19th 
of  September,  1840,  the  plaintiff  sold  and  assigned  to  Swain 
two  bonds  and  mortgages,  one  given  by  Aaron  Stephens  to  the 
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plaintiff,  dated  June  8,  1840,  to  secure  $1300,  on  certain  lands 
in  Monroe  county ;  the  other  given  by  Josiah  Wilcox  to  the 
plaintiff,  dated  November  7,  1839,  on  lands  in  Niagara  county, 
to  secure  $3000.  That  the  consideration  of  the  assignment  of 
Stephens'  bond  and  mortgage  was  $1166,  25,  and  of  Wilcox's, 
$2881,47 ;  and  that  at  the  time  of  the  assignment,  the  plain- 
tiff, by  an  instrument  in  writing,  guarantied  the  payment  of  the 
bonds  and  mortgages  against  Stephens  and  Wilcox.  That  on 
or  about  the  2d  of  October,  1842,  the  several  bonds  and  mort- 
gages having  become  due,  Swain  appUed  to  the  plaintiff  for 
pa3nnnent.  That  the  plaintiff  had  become  involved  in  debt,  and 
80  informed  Swain,  and  at  the  same  time  told  him  that  it  would 
be  difficult  for  Stephens  and  Wilcox  to  pay,  and  proposed  that 
Swain  should  take  the  premises  embraced  in  the  several  mort- 
gages, in  payment  and  satisfaction  of  the  amount  due  to  him ; 
to  which  Swain  at  once  agreed,  provided,  upon  examination, 
he  should  find  the  lands  to  be  worth  the  amount  due  on  the 
bonds  and  mortgages.  That  in  April,  1843,  and  before  the 
sale  first  hereafter  mentioned,  SwaiU)  with  his  son  and  the 
plaintiff,  examined  the  mortgaged  premises,  and  expressed  his 
opinion  that  the  several  mortgaged  premises  were  worth  more 
than  the  moneys  due,  and  at  the  same  time  agreed  with  the 
plaintiff,  in  consideration  that  the  plaintiff  promised  to  aid  him 
in  obtaining  foreclosures  of  the  mortgages  and  the  title  to  the 
real  estate,  (the  mortgaged  premises,)  without  unnecessary  de- 
lay, and  at  the  least  expense,  that  he  would  foreclose  the  mort- 
gages, and  either  bid  off  each  parcel  for  the  amount  of  the 
incumbrance  upon  it,  or  if  the  lands  were  purchased  at  a  less 
sum,  the  plaintiff  should  be  released  and  discharged  from  all 
claims  on.  account  of  any  deficiency  arising  upon  the  sales. 
That  the  plaintiff,  relying  upon  this  agreement,  aided  Swain  in 
various  ways  in  obtaining  foreclosures  of  the  mortgages  with- 
out delay  and  at  the  least  expense,  and  forebore  to  make  any 
effort  to  procure  bidders,  and  did  not  attend  the  sales,  &c. 
That  each  parcel  of  the  real  estate  was  worth  more  than  the 
incumbrance  upon  it.  That  on  or  about  the  12th  of  December, 
1842,  Swain  filed  his  bill  in  equity,  before  the  vice  chancellor 
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of  the  8th  circuit,  to  foreclose  the  mortgage  given  to  him  by 
the  plaintiff;  which  bill  waa  afterwards  taken  as  confessed, 
and  such  proceedings  were  had  that  a  decree  of  sale  was  en- 
tered, and  the  premises  were  sold  pursuant  to  the  decree,  about 
the  19th  of  April,  1843,  to  Swain,  for  $450 ;  leaving  a  defi- 
ciency of  $978,19,  for  which  the  decree  was  docketed  on  the 
16th  of  September,  1844. 

The  bill  then  stated,  on  information  and  belief,  that  the 
mortgages  given  by  Stephens  and  Wilcox  were  foreclosed  in 
chancery  by  Swain,  and  the  mortgages  were  sold  under  the  de- 
crees, and  bid  off  for  sums  much  less  than  the  amounts  due, 
and  that  decrees  were  docketed  for  the  deficiencies,  against  the 
plaintiff,  for  a  large  amount.  That  the  first  mentioned  decree 
has  been  assigned  by  Swain  to  Myrick,  the  defendant,  who  re- 
sides in  the  county  of  Wayne. 

That  Myrick  has  commenced  a  suit  on  the  decree  assigned 
to  him,  in  the  common  pleas  of  Monroe  county,  in  the  name  of 
Swain;  which  suit  is  pending,  and  that  no  issue  has  been 
joined  therein,  and  no  default  has  been  entered.    That  on  or 
about  the  4th  of  March,  1847,  Myrick  instituted  proceedings 
under  the  act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,  passed  April  26,  1831,  against  the  plaintiff, 
before  John  E.  Patterson,  a  judge  of  Monroe  coimty  courts,  and 
obtained  a  warrant  against  the  plaintiff,  upon  which  he  has 
been  arrested  by  the  sheriff  of  Monroe  county,  and  that  proceed- 
ings are  still  pending  before  the  judge ;  and  that  the  plaintiff 
has  not  yet  controverted  any  of  the  facts  on  which  the  warrant 
issued.    The  bill  prayed  that  Myrick  might  answer  without 
oath ;  that  the  decree  assigned  to  him  might  be  discharged 
of  record  ;  that  Myrick,  and  all  claiming  under  him,  might  be 
perpetually  enjoined  from  enforcing  it  against  the  plaintiff; 
and  for  a  preliminary  injunction  restraining  Myrick  from  as- 
signing the  decree,  and  from  further  prosecuting  the  suit  in  the 
common  pleas,  and  the  proceedings  before  Judge  Patterson,  or 
any  other  suit  or  proceeding  founded  on  the  decree,  or  for  the 
collection  thereof. 

The  bill  was  sworn  to,  March  8,  1847.    It  was  presented  to 
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Judge  Whiting  while  at  Auburn,  holding  a  court  there,  upon 
which  he  made  the  following  certificate : 

^'  I  certify  that  an  injunction  shall  issue  on  filing  the  within 
bill,  according  to  the  prayer  thereof.    March  8,  1847. 

B.  Whiting,  V.  C." 

An  injunction  was  thereupon  issued,  pursuant  to  the  prayer 
of  the  bill,  and  served  upon  the  defendant  about  the  9th  of 
March,  1847.  No  bond  was  filed  pursuant  to  the  31st  rule  of 
the  then  court  of  chancery. 

The  afiidavit  of  the  plaintiff's  solicitor,  read  on  this  motion, 
stated  that  '^  the  injunction  was  allowed  and  issued,  as  deponent 
has  been  informed  by  the  messenger  whom  deponent  sent  with 
the  papers  to  obtain  said  injunction,  and  believes  the  same  was 
granted,  upon  an  application  made  by  W.  H^  Seward,  Esq.,  in 
open  court."  The  same  affidavit  stated  that "  after  said  injunc- 
tion was  issued,  the  same  was  modified  by  stipulation  between 
deponent  and  the  solicitor  for  the  defendant,  so  as  to  allow  the 
defendant  to  proceed  to  judgment  at  law.''  But  the  stipulation 
was  not  produced,  and  there  was  reason  to  believe  it  was  a 
mere  verbal  arrangement. 

An  answer  was  put  in,  sworn  to  by  the  defendant,  on  the  19th 
of  March,  1847,  in  which  the  giving  of  the  bond  and  mortgage 
by  the  plaintiff  to  Swain  was  admitted  as  stated  in  the  bill ;  but 
the  defendant  denied  all  knowledge  of  any  consideration  paid 
by  Swain  to  the  plaintiff  for  the  same,  and  he  disavowed  any 
knowledge  of  the  circumstances  stated  in  the  bill  in  relation  to 
the  mortgages  of  Stephens  and  Wilcox,  or  the  foreclosure  there- 
of. He  also  denied,  upon  information  and  belief,  the  agreement 
between  Swain  and  the  plaintiff  set  forth  in  the  bill,  and  the 
circumstances  attending  the  same.  But  he  admitted  the  foreclo- 
sure proceedings  upon  the  mortgage  given  by  the  plaintiff  to 
Swain,  the  sale  of  the  mortgaged  premises,  a  deficiency  of 
$978,19,  and  the  docketing  the  decree  for  that  sum,  as  stated 
in  the  bill.  The  answer  also  admitted  the  assignment  of  the 
decree  by  Swain  to  the  defendant,  the  commencement  of  the 
suit  thereon  in  Monroe  common  pleas,  and  that  such  suit  was  still 
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depending,  not  at  issue  and  no  default  entered.  It  also  admit- 
ted the  proceedings  against  the  plaintiff  before  Judge  Patterson, 
the  issuing  the  warrant,  and  the  plaintiff's  arrest  thereon, 
and  that  the  proceedings  were  pending  at  the  time  of  filing 
the  bill. 
A  general  replication  to  the  answer  was  filed. 

T.  Hastings  ^  H.  R.  Selden^  for  the  defendant. 

/  W,  Gilbert  ^  S.  Mathews^  for  the  plaintiff. 

Welles,  J.  The  defendant  moves  to  set  aside  the  injunc- 
tion as  having  been  irregularly  issued,  upon  the  ground  that  no 
bond  was  filed  in  pursuance  of  the  31st  rule  of  the  late  court 
of  chancery,  and  because  the  order  allowing  the  injunction  did 
not  direct  a  provision  to  be  inserted,  giving  the  defendant  lib- 
erty to  proceed  to  judgment  at  law,  without  prejudice  to  the 
equitable  rights  of  the  plaintiff,  notwithstanding  the  injunction*, 
agreeably  to  the  33d  rule. 

Before  proceeding  to  consider  the  motion  to  dissolve  the  in- 
junction, I  will  dispose  of  the  question  of  regularity. 

The  vice  chancellor  of  the  seventh  circuit  had  jurisdiction  of 
the  suit,  on  the  ground  that  the  defendant  resided  in  the  county 
of  Wayne  ;  and  the  bill  was  properly  filed  before  him. 

In  allowing  the  injunction,  therefore,  the  act  would  be  regu- 
lar, whether  done  by  the  person  allowing  it,  as  an  injunction 
master  at  chambers,  or  as  a  judge  of  the  court  of  chancery  ; 
that  is  to  say,  it  would  be  regular  for  him  to  receive,  and  act 
upon,  the  application,  in  either  capacity.  If  he  did  not  possess 
jurisdiction  to  entertain  the  suit,  it  was  competent  for  him  to 
hear  the  application  as  an  injunction  master,  and  if  the  bill  con- 
tained sufiicient  matter  for  the  allowance  of  an  injunction,  be 
could  make  his  certificate  that  an  injunction  ought  to  issue, 
upon  the  plaintiff's  filing  a  bond  according  to  the  31st  rule  of 
the  court  of  chancery,  and  have  directed  a  provision  to  be  in- 
serted in  the  injunction  giving  the  defendant  Uberty  to  proceed 
to  judgment  at  law  without  prejudice,  &c.,  agreeably  to  the  33d 
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rule.  In  the  present  case,  the  bill  being  properly  filed  before 
the  officer  who  allowed  the  injunction,  if  he  acted  as  vice  chan- 
cellor, or  as  a  judge  of  the  court,  it  was  regular  for  him  to  make 
his  fiat  for  the  issuing  the  injunction,  absolutely ;  without  requi- 
ring a  bond  to  be  filed,  or  the  insertion  in  the  injunction  of  the 
provision  referred  to.  In  what  character  did  he  act  in  this  case? 
I  thipk  where  it  is  competent  for  the  officer  allowing  an  injunc- 
tion to  act  in  either  of  two  characters,  and  where  it  does  not 
appear  clearly  in  which  he  did  act,  and  as  the  court  of  chan- 
cery is  always  open,  it  should  be  presumed  he  acted  in  the 
higher  office  of  judge  of  the  court,  in  preference  to  that  of  in- 
junction master;  in  which  he  was  only  empowered  to  act  ex 
officio.    {Melick  v.  Drake,  6  Paige^s  Rep,  470.) 

In  my  opinion,  the  injunction  was  regularly  issued. 

The  defendant  also  moves  to  dissolve  the  injunction  upon 
the  matter  of  the  bill  and  answer,  on  several  grounds;  which 
I  will  proceed  to  notice  in  detail.  It  is  objected  that  the  court 
of  chancery  had  no  jurisdiction  to  restrain  a  party  by  injunc- 
tion from  proceeding  against  his  debtor,  under  the  third  and 
subsequent  sections  of  the  act  to  abolish  imprisonment  for  debt 
and  to  punish  fraudulent  debtors.  {Sess.  Laws  of  1831,  p.  396.) 
This  statute,  as  regards  its  provisions  for  compulsory  process 
against  contract  debtors,  is  a  mere  civil  remedy.  The  Ist  sec- 
tion abolishes  imprisonment  for  debts  due  upon  contracts  gene- 
rally. Section  2d  limits  the  operation  of  the  first,  or  rather 
excepts  from  its  operation,  certain  specified  cases.  The  3d,  and 
a  number  of  the  sections  following,  substitutes  a  new  remedy 
for  the  creditor  against  the  person  of  his  debtor,  in  the  place  of 
that  which  the  1st  section,  Umited  and  qualified  by  the  2d,  had 
taken  away ;  in  the  cases  specified  in  the  four  subdivisions  of 
the  4th  section.  It  is  said  to  be  a  statute  execution  against 
choses  in  action  and  other  eflfects  of  the  debtor  not  tangible  by 
the  ordinary/. /o.  (Moaky,  De  Forrest,  5  Hill,  605.  Ex  parte 
Fleming  and  another,  4  Id,  581.) 

The  question,  on  this  branch  of  the  case,  is  whether  the  court 
of  chancery,  at  the  time  the  bill  in  this  cause  was  filed,  had, 
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and  whether  this  court  in  the  exercise  of  its  equitable  powers, 
has  jurisdiction  to  restrain  a  party  by  injunction  from  proceed- 
ing against  the  person,  and  equitable  interests,  of  his  debtor^ 
under  the  statute  referred  to  in  the  cases  mentioned.  I  think 
there  are  cases  in  which  such  power  did  exist  in  the  court  of 
chancery,  and  where  it  is  now  possessed  by  this  court.  If  it 
were  not  so,  an  important  branch  of  the  remedial,  equitable 
jurisdiction  of  the  court  would  be  cut  off,  or  very  much  crippled. 
The  third  section  of  the  act  provides  for  two  cases  in  which  a 
creditor  may  apply  for  a  warrant  against  his  debtor;  first, 
where  he  has  commenced  a  suit  against  him;  and  second, 
where  he  shall  have  obtained  a  judgment  or  decree  against 
him.  The  fourth  section  declares  that  no  warrant  shall  issue, 
unless  satisfactoiy  evidence  be  adduced  to  the  officer  that  there 
is  a  debt  or  demand  due  to  the  plaintiff  from  the  defendant,  for 
which  the  defendant,  according  to  the  provisions  of  the  act, 
cannot  be  arrested  or  imprisoned.  Suppose  the  application  for 
the  warrant  is  founded  upon  a  judgment  or  decree,  and  not 
upon  a  pending  suit ;  or  upon  a  pending  suit,  being  an  action 
of  debt  in  a  court  of  law  upon  such  judgment  or  decree,  and 
the  defendant  is  entitled  to  equitable  relief  against  the  judgment 
or  decree,  under  the  well  known  heads  of  equity  jurisdiction 
of  fraud,  accident,  or  mistake ;  I  have  no  doubt  of  the  power 
of  a  court  of  equity  to  restrain  the  plaintiff  by  injunction  from 
proceeding  under  the  act,  before  the  judge.  If  it  were  not  so, 
a  door  would  be  opened  for  great  injustice ;  the  court  of  chan- 
cery would  be  ousted  of  a  most  valuable  branch  of  its  juris- 
diction, and  most  important  questions,  of  great  deUcacy  and 
intricacy,  would  be  transferred  to  tribunals  utterly  incompetent, 
in  their  structure  and  summary  modes  of  proceeding,  to  afford 
ample  and  complete  reUef.  I  do  not  think  it  could  have  been 
the  intention  of  the  legislature  to  vest  in  all  the  numerous  offi- 
cers referred  to  in  the  act  such  important  powers,  with  exclusive 
jurisdiction ;  without  subjecting  the  parties  to  the  control  of  a 
court  of  chancery,  in  cases  proper  for  its  interference. 

The  objection  just  considered  is  founded  upon  the  assump- 
tion that  the  plaintiff  had  ample  relief  at  law,  and  the  seventh 
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section  of  the  act  was  referred  to,  which  allows  the  party 
proceeded  against  before  the  judge  to  controvert  any  of  the 
facts  and  circumstances,  on  which  the  warrant  was  issued. 
To  this  I  think  there  are  several  answers.  1.  I  do  not  agree 
that  the  remedy  at  law  was  complete.  It  is  by  no  means  clear 
to  my  mind  that  the  judge*  could  inquire  into  the  equitable 
considerations  growing  out  of  the  agreement  set  up  in  this 
case ;  and  if  he  could,  it  does  not  follow  that  he  would  have 
the  exclusive  jurisdiction  over  them.  2.  fiy  the  seventh  section 
referred  to,  the  party  can  only  controvert,  that  is  deny,  the 
facts  and  circumstances  alleged.  In  almost  every  supposable 
case  where  the  power  of  a  court  of  equity  would  become 
necessary  for  the  relief  or  protection  of  the  party  proceeded 
against,  he  would  have  to  do  more  than  simply  to  controvert 
the  allegations  which  his  adversary  would  think  proper  to 
make.  As  in  this  case,  he  would  have  to  introduce  new  mat- 
ters in  avoidance.  3.  The  power  of  a  court  of  equity  to  re- 
strain this  party  from  proceeding  in  his  action  in  the  common 
pleas  of  Monroe  county  is  undoubted ;  and  that  being  the  case, 
this  court  may  entertain  jurisdiction  of  the  whole  subject  matter 
in  dispute,  upon  the  ground  that  having  acquired  cognizance 
of  the  suit  for  one  purpose,  it  may  retain  it  for  all  purposes 
which  are  necessary,  in  order  to  afford  complete  relief.  {Stort/'s 
Eq.  Jurisp.  §  64.) 

It  is  objected  that  the  bill  does  not  present  a  case  for  equitable 
relief,  because  it  is  founded  upon  an  alleged  agreement  which 
impeaches  a  decree  in  another  suit,  upon  matters  arising  prior 
to  the  entry  of  the  decree.  And  it  is  urged,  and  authorities  are 
cited  to  show,  that  a  decree  cannot  be  impeached  after  enrol- 
ment, except  by  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill 
of  review,  charging  fraud.  The  general  doctrine  contended  for 
by  the  defendant's  counsel  is  not  denied.  In  the  language  of 
Chancellor  Kent,  in  Davoue  v.  Fanning,  (4  John.  Ch,  Rep,  203,) 
'^  It  would  be  most  disorderly,  and  lead  to  great  confusion  and 
endless  Utigation,  if  a  new  and  original  bill  between  the  same 
parties  and  concerning  the  same  matters,  could  be  sustainedi 
while  the  former  decree  remained  untouched.    The  decisions 
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of  the  court  have  clearly  and  wisely  established  a  different  nile." 
The  answer  however  is,  that  the  bill  in  this  case  does  not  seek 
to  impeach  the  decree  mentioned,  in  the  foreclosure  suit  of 
Swain  against  the  plaintiff.  The  agreement  set  up  in  the  bill 
contemplated  such  a  decree,  and  is  consistent  with  it.  The 
agreement  was  incomplete,  and  could  not  be  fully  operative 
imtil  the  decree  was  entered ;  and  it  is  on  account  of  acts  sub- 
sequent to  its  entry  that  the  plaintiff  complains.  The  com- 
plaint is  that  the  assignee  of  the  plaintiff  in  the  foreclosure  suit 
is  unconscientiously  enforcing  the  decree  in  that  suit,  for  the  de- 
ficiency, in  violation  of  the  agreement  of  his  assignor  not  to  do 
so,  provided  he,  (the  plaintiff  in  this  suit,)  would  comply  with 
certain  provisions  of  the  agreement  on  his  part,  which  he 
alleges  he  has  done.  I  am  not  able  to  perceive  that  the  doc- 
trine alluded  to  would  be  infringed  by  sustaining  thi3  bill. 

It  is  also  contended  that  the  agreement  set  forth  in  the  bill 
as  the  foundation  of  the  relief  prayed  for,  between  the  plaintiff 
and  Swain,  was  a  nudum  pactum,  being  without  sufficient  con- 
sideration. The  agreement  was,  in  substance,  that  Swain 
would  take  the  lands  embraced  in  the  mortgages,  and  discharge 
the  plaintiff  from  personal  liability ;  he  (the  plaintiff )  to  aid  Swain 
in  obtaining  the  foreclosures  and  the  title  to  the  lands  without 
unnecessary  delay,  and  at  the  least  expense.  The  considera- 
tion of  Swain's  promise  to  discharge  the  plaintiff  from  personal 
liability,  was  the  promise  of  the  plaintiff  to  aid  in  the  foreclo- 
sures, and  in  vesting  the  title  in  Swain.  It  was  a  case  of  ma* 
tual  promises,  and  the  bill  alleges  a  fulfilment  by  the  plaintiff 
of  his  part  of  the  agreement. 

The  question  whether  the  plaintiff's  promise  to  Swain  was  a 
sufficient  consideration  to  support  the  agreement  of  the  latter^ 
will  depend  upon  whether  the  promise  of  the  former,  if  per- 
formed, would  be  either  a  benefit  to  Swain,  or  an  injury  or  in- 
convenience to  the  plaintiff.  Could  the  plaintiff  have  aided 
Swain  in  the  foreclosures  and  in  obtaining  the  title,  either  as  to 
the  expense,  or  as  respects  expedition  ?  It  would  be  too  much 
to  say  he  could  not.  He  could  omit  to  appear  in  the  suits,  or  to 
bid  or  procure  bidders  at  the  master's  sale,  and  thus  save  time 
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and  expense.  Suppose  he  had  paid  up  the  mortgages,  or  pro- 
duced, by  bis  exertions,  so  much  competition  at  the  master's 
sales  as  to  result  in  a  large  surplus,  as  he  would  have  had  a 
right  to  do,  except  for  the  agreement.  He  would  have  been 
entitled  to  the  benefit  of  that  surplus,  and  Swain  would  get  the 
amount  due  him  in  money,  and  not  the  land,  which  it  is  alleged 
is  worth  more  than  the  amounts  of  the  mortgages.  But  by  the 
plaintiff's  performing  his  agreement,  as  he  alleges  he  has  done, 
Swain  has  got  the  lands,  and  thus  derived  a  benefit  from  the 
agreement,  and  the  plaintiff,  by  letting  thd  land  go  for  less  than 
its  value,  has  sustained  an  injury. 

I  do  not  feel  authorized,  in  this  stage  of  the  suit,  to  hold  the 
agreement  void  for  want  of  consideration,  and  to  dissolve  the 
injunction  on  that  ground.  But  I  think  it  should  be  retained 
until  the  final  hearing  of  the  cause. 

The  defendant  also  contends,  that  if  the  agreement  was  valid, 
the  plaintiff's  only  remedy  was  by  an  action  at  law  for  the 
breach  of  it  I  cannot  agree  to  this  proposition.  I  do  not 
thmk  the  plaintiflfwas  bound  to  wait  until  this  deficiency  was 
wrung  out  of  him  by  execution  upon  the  decree,  or  by  proceed- 
ings under  the  Stilwell  act,  before  his  right  to  redress  would 
attach. 

The  ground  taken  upon  the  argument  that  the  whole  equity 
of  the  bill  is  denied  in  the  answer,  cannot  be  sustained.  Nearly 
all  the  material  facts  stated  in  the  bill,  as  constituting  the 
ground  for  equitable  relief,  are  answered,  and  some  of  them  are 
denied  only  upon  information  and  belief  of  the  defendant  This 
is  not  sufficient    (1  Barb.  Ch.  Pr.  640.) 

But  I  am  not  able  to  perceive  any  sufficient  reason  why  the 
defendant  should  not  be  permitted  to  proceed  to  judgment  in 
the  action  commenced  in  the  court  of  common  pleas  of  Monroe 
county  in  the  name  of  Swain,  on  the  decree  assigned  to  him  by 
Swain ;  without  prejudice  to  the  equitable  rights  of  the  plain- 
tiflf  in  this  suit  And  I  shall  direct  an  order  to  be  entered  to 
that  effect ;  without  coets  to  either  party  as  against  the  other. 
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Same  Term.    Before  the  same  Justice. 

HovET  and  others,  administrators,  &c.  appellants,  vs.  Smith 
and  others,  respondents. 

What  siticles  of  pruperty  are  to  be  coniidered  fixtures. 

A  pump  and  pipe,  balances  and  scales,  and  a  beer  pump  axe  prima  facie  persona] 
property,  and  can  only  descend  to  the  heir  in  consequence  of  being  annexed  to 
the  freehold  in  such  a  manner,  and  under  such  circumstances,  as  to  come  within 
the  seventh  section  of  the  article  of  the  revised  statutes  relative  to  the  duties  of 
executors,  &c.  in  taking  and  returning  inventories. 

As  a  general  rule,  U  seems,  that  previous  to  the  passage  of  the  act  to  abolish  distress 
for  rent,  where  a  tenant  died  leaving  rent  in  arrear,  the  landlord  could  distrain 
for  rent,  afler  administration  granted.  But  if  the  landlord  was  also  the  adminis- 
trator of  the  deceased  tonant,  he  could  not  distrain.  For  a  landlord,  by  accepting 
the  office  of  administrator  of  ius  tenant,  waives  his  right  to  distrain. 

A  surrogate,  upon  an  accounting  by  administrators  before  him,  on  the  application 
of  creditors,  is  authorized  to  give  a  preference  to  a  charge  made  by  the  administra- 
tors for  rent  paid  on  a  lease  of  premises  held  by  the  intestate,  if  it  appears  to  his 
satisfaction  that  such  preference  will  benefit  the  estate.  And  where  a  surrogate 
gives  a  preference  of  that  nature,  and  certifies,  in  his  decree,  tliat  it  appeared  to 
his  satis&ction  that  it  would  benefit  the  estate,  his  decree  is  conclusive  upon  that 
point  And  the  appellate  court  will  not  inquire  whether  there  was  any  proof  of 
that  fact  before  the  surrogate. 

In  EduiTY.  Appeal  from  a  decree  or  sentence  of  the  surro- 
gate of  Monroe  county,  made  on  the  25th  day  of  June,  1846. 

The  respondents,  as  creditors  of  John  B.  Pettingill,  the  intes- 
tate, on  the  26th  of  March,  1846,  presented  their  petition  to 
the  surrogate,  setting  forth  that  letters  of  administration  upon 
the  estate  of  the  intestate  were  granted  to  the  appellants, 
Luther  H.  Hovey  and  Wealthy  Parker,  by  the  surrogate  of 
Monroe,  about  the  16th  of  October,  1843 ;  that  more  than 
eighteen  months  had  since  elapsed ;  that  the  respondents 
were  creditors  of  the  intestate,  having  a  demand  against 
his  estate  still  outstanding  and  unpaid ;  that  the  appellant 
Wealthy  Parker,  late  the  widow  of  the  deceased,  had  since  the 
granting  of  said  letters  of  administration,  intermarried  with  the 
appellant  Eldred  Parker;  and  praying  that  the  appellants 
might  render  an  account  of  their  proceedings.  Upon  which 
the  surrogate  issued  his  citation,  requiring  the  appellants  to  ap- 
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pear  before  him  on  the  7th  of  May,  1846.  This  citation  having 
been  duly  served,  the  petitioners  and  Eldred  Parker  and 
Wealthy  Parker  appeared,  and  Hovey  did  not  appear.  Wealthy 
and  Eldred  Parker  being  required  to  render  an  account,  each 
made  an  affidavit;  the  said  Wealthy,  that  she  had  never 
taken  any  part  whatever  in  the  settlement  of  the  estate,  the 
whole  business  having  been  done  and  transacted  by  Hovey ; 
that  she  had  never  collected  any  money  due  the  estate,  nor 
bad  in  her  possession,  or  under  her  control,  any  of  the  personal 
estate,  except  such  as  was  set  off  to  her  as  the  widow  of  said 
Pettingill,  by  the  appraisers,  which  was  estimated  at  $300. 
Eldred  Parker  stated  in  his  affidavit,  that  he  was  married  to 
the  said  Wealthy  on  the  19th  November,  1846,  and  he  verified 
upon  information  and  belief  the  facts  stated  in  her  affidavit,  and 
alleged  that  he  had  in  no  manner  interfered  with  the  property, 
and  that  he  was  ignorant  of  the  condition  of  the  estate. 

The  respondents  then  proved  their  demand,  amounting  to 
$205,13,  and  introduced  the  inventory  of  the  personal  property 
of  the  estate  made  on  the  25th  October,  1844,  subscribed  by 
the  appraisers  and  the  administrators  Luther  H.  Hovey  and 
Wealthy  Pettingill.  The  inventory  consisted  of  three  sched- 
ules, or  lists ;  the  first,  of  articles  amounting  in  the  aggregate  to 
$513.  The  second,  of  articles  included  in  a  chattel  mortgage 
given  by  the  intestate,  in  his  lifetime,  to  Charles  Stone,  to 
secure  the  payment  of  $301,67,  and  which  articles  were  ap- 
praised at  $336.  And  the  third  contained  a  list  of  articles  for 
the  widow  and  minor  children  in  pursuance  of  the  statute,  (2 
R.  S.  83,  i  9,)  which  were  not  appraised ;  together  with  articles 
of  the  value  of  $160,  set  apart  for  the  widow  and  minor  chil- 
dren, under  the  act  of  11th  April,  1842.  {Se^^,  L,  of  that 
year,  p.  193.)  ! 

The  respondents,  by  way  of  surcharging  the  inventory,  gave 
evidence  to  show  that  the  intestate  owned  personal  property 
not  inventoried,  to  wit ;  a  pump  and  pipe,  balances  and  scales, 
and  a  beer  pump,  of  the  value  of  $40.  And  also  an  unexpired 
term  in  a  lease  of  a  farm  for  five  months  at  $26  a  month,  of 
the  value  of  $126.    It  appeared  that  on  the  3d  December, 
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1842,  Pettingill,  the  intestate,  took  a  lease  of  a  farm  of  about 
80  acres,  in  the  town  of  Greece,  from  the  appellant  HoVey,  for 
five  years  from  the  first  day  of  April  then  next,  at  a  yearly 
rent  of  $300,  payable  on  the  Ist  of  November  of  each  year ; 
that  Pettingill  died  on  the  6th  of  October,  1843,  and  the  whole  of 
tlie  first  year's  rent  fell  due  on  the  1st  of  November,  1843.  Pet- 
tingill's  family  continued  in  possession  after  the  1st  of  November. 
Hovey,  the  landlord,  collected  the  rent  for  one  year  by  distrain- 
ing upon  the  property  of  the  intestate  on  the  premises  leased. 
The  distress  warrant  was  dated  November  3,  1843.  A  large 
portion  of  the  property  which  was  inventoried  was  taken  and 
sold  upon  it  for  much  less  than  the  siun  at  which  it  was  ap- 
praised in  the  inventory. 

The  surrogate  charged  the  appellants  with  the  two  first  lists 
or  schedules  of  the  inventory. 

One  of $513,00 

Do.  included  in  chattel  mortgage, 336,00 

Property  not  inventoried,  viz.  pump  and  pipe,    . 

balances  and  scales,  and  beer  pump, «...       40,00 
Lease  5  months,  to  April  1,  1844,  at  $25,      .    .      125,00 

$1014,00 
And  credited  them  as  follows : 
Expenses  of  funeral,  and  letters  of  adm.  $33,32 

Paid  chattel  mortgage, 301,57 

One  year's  rent  on  lease,        ....     300,00 
Commission  on  $1014,  at  5  per  cent,         50,70 686,59 


Leaving  a  balance  of  $328,41 

to  be  distributed  among  4th  class  creditors.  It  appeared  that 
the  appellants  had  paid  various  debts  of  the  intestate  belonging 
to  the  4th  class,  amounting  to  $164,35. 

On  the  25th  day  of  June,  1846,  the  surrogate  made  a  decree 
in  substance  that  the  amount  of  the  personal  estate  of  the 
intestate  with  which  the  appellants  were    chargeable  was 

$1014,00 
From  which  he  deducted  for  preferred  debts 
paid  by  them,  and  their  commissions,       .    .       685,69 
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Leaving  a  balance  of  $328,41 

And  that  the  remaining  debts  of  the  intestate,  including  the 

demand  of  the  respondents,  amounted  on  the  1st  day  of  April, 

1844,  as  follows : 

Debts  paid  by  appellants  belonging  to  4th  class,    $164,35 

Demands  of  respondents  unpaid, 205,13 


Amounting  in  all  to  $369,48 

And  that  of  the  last  sum,  the  above  balance  of  $328,41,  would 
pay  at  the  rate  of  88f  cents  upon  each  dollar ;  ivhich  would 
allow  at  that  rate  to  the  respondents,  to  be  paid  by  the  appet 
lants,  $182,33,  with  interest  from  1st  of  April,  1844.  And  he 
decreed  payment  accordingly,  with  costs  to  the  respondents ; 
which  were  afterwards  taxed  at  $51,99. 

From  this  decree  the  appellants  appealed,  on  the  follow- 
ing grounds.  1.  That-  it  did  not  appear  that  the  pump  and 
pipe,  balances  and  scales,  and  beer  pump,  (articles  not  invento- 
ried,} ever  came  to  the  hands  of  the  appellants.  That  the 
pump  and  pipe  were  not  personal  property  ;  and  because  neither 
of  these  articles  were  proved  to  have  belonged  to  the  intestate  in 
his  lifetime.  2.  Because  the  surrogate  charged  the  appellants 
with  the  $125,  for  the  rents  and  profits  of  the  leasehold  prop- 
erty. 3.  Because  the  appellants  were  charged  with  the  full 
amount  of  the  goods  inventoried,  when  it  was  proved  that  most 
of  them,  and  all  but  $60  worth  were  sold  for  $300,61 ;  that 
the  sum  for  which  these  articles  were  sold,  deducting  the  costs 
of  the  distress  and  sale,  together  with  the  appraised  value  of 
those  inventoried  and  not  sold  under  the  distress  warrant,  is  all 
that  should  have  been  charged.  4.  Because  the  surrogate  de- 
creed the  payment,  by  the  appellants  to  the  respondents,  of 
$182,33  with  interest  from  1st  of  April,  1844.  5.  Because  the 
surrogate  decreed  the  payment  t>f  respondents'  costs. 

The  respondents,  in  their  answer  to  the  petition  of  appeal, 
complain  of  the  decree  on  the  ground  that  it  gives  preference 
to  the  charge  of  $300  for  rent ;  there  having  been  no  proof  to 
show  that  such  preference  would  benefit  the  estate. 
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E.  Griffin^  for  the  appellants. 
C  Tucker,  for  the  respondents. 

Welles,  J.  By  the  4th  subdivision  of  section  6  of  article  1, 
of  title  3,  of  chapter  6,  of  part  2  of  the  revised  statutes,  (2  R,  S. 
83,)  it  is  provided  that  "  things  annexed  to  the  freehold  or  to 
any  building  for  the  purpose  of  trade  or  manufactures,  and  not 
fixed  into  the  wall  of  a  house,  so  as  to  be  essential  to  its  sup- 
port," shall  be  deemed  assets,  and  shall  go  to  the  executors  or 
administrators  as  personal  estate.  By  the  7th  section,  "  things 
annexed  to  the  freehold,  or  to  any  building,  shall  not  go  to  the 
executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  4th  sub- 
division of  the  last  section."  Whether  the  pump  and  pipe,  bal- 
ances and  scales  and  beer  pump  were  annexed  to  the  fireehold 
at  all ;  or  if  so,  whether  they  were  for  the  purpose  of  manufac- 
tuie,  does  not  sufficiently  appear  by  the  transcript  to  justify 
this  court  in  interfering  with  the  decree  of  the  surrogate  in  that 
respect.  They  were  prima  facie  personal  property,  and  could 
only  descend  to  the  heir,  in  consequence  of  being  annexed  to  the 
freehold,  in  such  a  manner,  and  under  such  circumstances,  as 
to  come  within  the  seventh  section.  It  was  a  question  of  Ceict, 
which  the  surrogate  could  best  decide ;  as  was  also  the  ques- 
tion, whether  they  belonged  to  the  intestate  at  the  time  of  his 
death. 

I  am  not  able  to  perceive  that  any  law  has  been  violated,  or 
any  injustice  done  by  the  surrogate's  charging  the  appellants 
with  rent  for  five  months  of  the  unexpired  term  on  the  lease. 
The  6th  section  of  the  act  referred  to,  provides  that  leases  for 
years  shall  be  deemed  assets.  This  was  a  lease  for  five  years^ 
commencing  April  1, 1843,  at  $300  a  year,  or  $25  a  month.  The 
first  year's  rent  became  due  on  the  1st  of  November,  1843,  and 
has  been  paid,  and  the  appellants  have  been  allowed  the  amount 
by  the  surrogate.  There  were  nearly  six  months  of  the  first  year 
unexpired  at  the  death  of  the  intestate.  There  was  no  direct 
testimony  as  to  the  value  of  this  unexpired  term ;  but  within  a 
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year  previous,  (at  the  date  of  the  lease,)  Pettingill  had  estima^ 
ted  it  at  the  rate  of  $300  a  year,  by  agreeing  to  pay  that  sum 
for  it,  which,  in  the  absence  of  any  proof  of  its  real  value,  I 
think  was  properly  taken  by  the  surrogate  as  the  true  value. 

The  surrogate  disregarded  the  proceedings  by  distress  to  col- 
lect the  rent,  and  charged  the  appellants  with  the  property  in- 
ventoried, at  the  value  set  upon  it  in  the  inventory ;  which  was 
much  lower  then  it  was  sold  for  under  the  distress  warrant. 
The  appellant's  counsel  contends  that  the  landlord  had  a  right 
to  distrain  for  this  rent,  and  that  therefore  the  surrogate  should 
have  charged  the  appellants  with  only  what  the  property  was 
sold  for,  after  deducting  expenses ;  and  that  even  if  the  right 
to  distrain  did  not  exist,  the  amount  the  property  brought  at 
the  sale  was  the  amount  the  appellants  should  have  been 
charged  with ;  as  it  must  have  been  a  public  sale,  and  the 
amounts  bid  would  be  the  best  criterion  of  its  value.  The  lat^ 
ter  part  of  this  proposition  I  cannot  subscribe  to.  Every  man 
is  presumed  to  know  the  law ;  and  4t  cannot  be  supposed  that 
purchasers  at  an  unauthorized  sale  of  property,  when  no  title 
would  be  acquired,  or  at  most  a  doubtful  one,  would  be  willing 
to  offer  as  much  as  if  the  sale  was  legal  and  vaUd,  so  as  to  pass 
a  good  title. 

The  more  important  question  is,  whether  the  proceedings  by 
distress  in  this  case  were  legal.  As  a  general  rule,  I  am  in- 
clined to  think,  that  before  the  passage  of  the  act  to  abolish 
distress  for  rent,  {Sess.  Laws  of  1846,  p,  369,  ch.  274,)  where 
a  tenant  died  leaving  rent  in  arrear,  the  landlord  could  distrain 
for  rent,  after  administration  granted.  It  was  held  in  Hughs 
V.  Sebre,  (2  A,  K.  Marsh,  227,)  that  where  a  tenant  died  in- 
testate, the  landlord  could  not  distrain  before  administration, 
I  should  think  the  converse  of  the  rule  would  hold — that  the 
landlord  could  distrain  after  administration.  {See  also  Toller 
.  on  Ex.  277,  PhU.  ed,  of  1829,  }  3.    Id.  476.) 

But  however  this  may  be,  I  am  clear  that  Hovey,  the  land- 
lord, who  is  also  the<  administrator  in  this  case,  could  not  dis- 
train. He  was  appointed  administrator  on  the  16th  of  Oictober, 
1843,  and  immediately  accepted  the  trust,  and  entered  upon  the 
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discharge  of  its  duties.  The  rent  became  due  on  the  1st  of 
November  following,  some  three  weeks  after  the  death  of  Pet- 
tingill,  bis  tenant,  and  the  next  day  the  distress  warrant  was 
issued,  directed  to  a  constable  of  Monroe  county,  conunanding* 
him  to  '^  distrain  the  goods  and  chattels  of  John  B.  Pettingill, 
tenant,"  &c.  Without  criticising  the  form  of  the  warrant,  how- 
ever, I  think  he  waived  his  right  to  this  remedy,  by  accepting 
the  office  of  administrator*  His  duty  as  such  was  utterly  inr 
compatible  with  the  right  to  distrain,  as  landlord  of  the  pren& 
ises.  As  the  representative  of  the  intestate,  he  was  bound  to 
protect  the  interests  of  the  estate.  The  law  was  sufficiently 
severe  in  allowing  the  landlord  to  issue  his  process,  in  the  na- 
ture of  an  execution,  for  the  collection  of  his  rent,  in  the  first 
instance,  without  impleading  his  debtor  in  a  court  of  justice, 
and  obtaining  a  judgment  for  his  demand,  as  other  creditors, 
equally  as  deserving,  were  bound  to  do.  The  proceeding  was 
a  relic  of  feudalism,  and  belongs  to  the  history  of  barbarous 
ages ;  and  I  trust  it  is  never  again  to  become  a  part  of  our  ju- 
risprudence. But  to  allow  the  landlord  to  administer  on  hi& 
deceased  tenant's  goods,  and  then  to  distrain  upon  those  goods^ 
would  be  a  mockery  of  justice,  too  disgusting  to  be  tolerated 
for  a  moment.  Who  would  there  be  to  question  his  right,  or 
to  replevy  the  goods  in  case  of  irregularity,  or  any  unlawful  or 
oppressive  proceeding  on  his  part  7  It  follows  that  the  surro- 
gate was  right  in  disregarding  the  distress  warrant,  and  the 
proceedings  thereon.  The  respondents  were,  therefore,  entitled 
to  a  decree  for  a  pro  rata  share  of  the  assets  iu  the  appellants' 
hands  to  be  administered ;  and  I  am  not  prepared  to  disturb 
the  decree,  because  costs  were  given  to  the  respondents. 

The  respondents  complain  that  the  surrogate  gave  prefer- 
ence to  the  $300  claim  for  rent,  over  other  debts  in  the  fourth 
class.  On  that  subject,  the  decree  states  that  it  appeared,  to 
the  satisfaction  of  the  surrogate,  that  such  preference  would 
benefit  the  estate.  If  that  was  so,  the  30th  section  of  the  act, 
(2  jR.  S,  87,)  authorized  such  preference.  It  will  not  do  for 
this  court,  sitting  in  review,  to  say  it  did  not  appear  to  the  sor* 
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rogate  that  such  preference  would  benefit  the  estate ;  when  he 
certifies  that  it  did  so  appear.  Upon  the  whole,  I  am  satisfied 
to  let  the  decree  stand  as  it  i& 

Decree  affirmed  with  costs. 


Same  Terv.    Before  the  same  Justice. 
The  People,  ex  rel.  J.  McKnight,  vs.  Beebe,  sherifi",  dsc. 

Upon  the  oomiiig  in  of  tho  return  to  an  altonative  mandamiu,  the  relator  may 
traverw  the  retam,  or  any  material  port  of  it,  by  plea.  Or,  he  may  demur  to  the 
return ;  and  then  the  cauae  will  be  heard  as  an  enumerated  motion.  He  may  elect 
either  to  pursue  that  course,  or  to  bring  on  the  case  as  a  non-enumerated  motioo, 
founded  upon  the  return ;  unless  the  court  specially  directs  ftnnal  pleadings  to  be 
interposed. 

A  tender  of  the  amount  due  upon  a  judgment,  if  the  same  is  not  accepted,  does  not 
operate  as  an  extinguishment  of  the  lien. 

The  right  of  a  judgment  creditor  to  redeem  premises  which  ha?e  been  sold  upon  a 
prior  execution  against  the  property  of  his  debtor,  cannot  be  de&ated  bj  the  act 
of  the  purchaser,  in  paying  the  judgment  under  which  the  creditor  claims  to 
redeem,  without  his  consent; — especially  where  such  payment  is  not  made  until 
after  the  redeeming  creditor  has  actually  paid  to  the  sheri0*  the  amount  of  the  pur- 
chaser's bid,  with  interest,  and  has  commenced  delivering  to  the  sheriff  the  papers 
required  by  the  statute  to  be  presented  to,  and  left  with,  him. 

A  stranger  to  a  judgment  has  no  right  to  pay  the  same,  for  the  purpose  of  extinguish- 
ing the  lien  thereof  and  preventing  the  holder  from  redeeming  by  virtue  thereof. 

A  parol  executory  agreement  for  the  sale  of  a  judgment,  for  a  sum  exceeding  SSO, 
where  no  part  of  the  evidences  thereof  are  accepted,  or  received,  by  the  buyer,  and 
no  part  of  the  purchase  money  is  paid,  is  within  the  statute  of  frauds. 

A  decree  of  a  court  of  equity  for  the  foreclosure  of  a  mortgage,  extingmshes  the  lien 
of  the  mortgage ;  although  such  decree  is  merely  enrolled,  and  not  docketed. 

After  a  mortgage  has  been  satisfied  by  a  sale  of  the  mortgaged  premises  under  a 
decree  of  foreclosure,  ndther  the  mortgage,  nor  the  decree,  is  any  longer  a  lien 
upon  the  premises. 

A  creditor  by  mortgage  never  had  a  right  to  redeem  premises  sold  under  executbn, 
cither  as  grantee,  or  creditor,  until  it  was  given  to  hnn  by  the  act  of  May  26, 1836. 

A  creditor  by  mortgage  cannot  redeem,  under  that  act,  unless  his  mortgage  m  a  Ilea 
and  charge  upon  the  whole  of  the  premifles  sold.  If  it  is  alien  upon  a  portion  of 
the  premises,  only,  it  is  insufficient 
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Motion  for  a  peremptory  laSandamus,  founded  upon  the  de- 
fendant's return  to  an  alternative  mandamus  commanding  him 
to  convey  to  the  relator  certain  premises  sold  by  the  defendant 
on  execution,  or  show  cause,  &c.  The  return  states,  among 
other  things,  the  following  facts. 

That  on  the  27th  day  of  September,  1845,  the  defendant,  as 
sheriff  of  Orleans  county,  sold  the  premises  in  question,  by  virtue 
of  an  execution  against  John  Henderson,  the  former  owner,  in 
favor  of  Clark  S.  Potter,  issued  on  a  judgment  recovered  Janu- 
ary 4,  1844,  in  a  justice's  court,  and  docketed  in  the  clerk's 
office  pursuant  to  law ;  that  Archibald  McAlister  and  John  L. 
Moulthrop,  formerly  partners  in  the  mercantile  business,  became 
the  purchasers  at  the  sale,  for  the  sum  of  $157,46,  and  received 
a  certificate  of  sale.  The  premises  consisted  of  two  separate 
parcels  of  land  situate  in  the  village  of  Albion  in  said  county, 
the  first  parcel  containing  about  half  an  acre  of  land,  and  the 
second  parcel  nearly  one-fourth  of  an  acre,  and  both  particu- 
larly described  by  metes  and  bounds.  On  the  12th  of  October, 
1844,  the  said  John  Henderson  executed  a  mortgage  to  Clark 
S.  Potter,  Archibald  McAlister  and  John  L.  Moulthrop,  upon  a 
portion  of  the  said  premises,  being  the  second  parcel,  described 
as  containing  nearly  one-fourth  of  an  acre,  conditioned  to  pay 
to  said  Potter  $125,  being  the  amount  of  a  note  made  by  Hen- 
derson to  Potter,  dated  lltb  October,  1844,  payable  in  one  year, 
with  interest;  to  McAlister  &  Moulthrop  $150,  being  the 
amount  of  a  note  made  by  Henderson  to  them,  payable  in  one 
year,  with  interest ;  and  to  pay  in  one  year  to  said  Potter,  and 
to  said  McAlister  &  Moulthrop,  all  sums  and  amounts  in  which 
he  should  become  indebted  to  them  on  store  account  between 
that  time  and  the  end  of  one  year.  This  mortgage  was  duly 
acknowledged  on  the  12th  and  recorded  on  the  14th  of  October, 
1844.  The  return  states  that  Potter  never  had  any  interest  in 
this  mortgage ;  that  the  note  described  had  not  been  given  to 
him  by  Henderson — the  arrangement  under  which  it  was  to 
have  been  given  having  been  abandoned,  and  no  account  made 
by  Henderson  with  him.  That  on  the  2d  of  March,  1846,  Moul- 
throp assigned  all  his  interest  in  said  mortgage  to  McAlister. 
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That  on  the  26th  Dec.  1846,  (the  27th  being  the  last  day  of  the 
fifteen  months  from  the  sale,)  Mc  Alister,  by  his  attorney,  left  with 
the  defendant  a  copy  of  the  mortgage,  duly  certified  by  the  clerk 
of  the  county,  also  a  copy  of  the  assignment  of  the  mortgage  by 
Moulthrop  to  McAlister,  and  McAlister's  afiSdavit,  dated  Decem- 
ber 26,  1846,  verijfying  the  assignment,  and  stating  the  amount 
due  at  that  time  to  be  $337,15.  And  he  also  left  with  the  de- 
fendant the  certificate  of  sale,  and  gave  him  notice  not  to  per- 
mit the  relator,  or  any  other  person,  to  redeem  the  premises  so 
sold  without  paying  the  mortgage,  as  well  as  the  sum  bid  at 
the  sale. 

That  a  few  minutes  after  McAlister  left  the  copy  of  the  mort- 
gage and  affidavit  and  gave  the  notice,  and  on  the  same  day, 
the  relator  presented  to  and  left  with  the  defendant,  a  copy  of 
the  docket  of  a  judgment  recovered  by  William  G.  Swan,  ad-' 
ministrator,  and  Susan  Swan,  administratrix  of  C.  W.  Swan 
deceased,  against  the  said  John  Henderson,  before  a  justice  of  the 
peace  of  Orleans  county,  on  the  8th  of  October,  1844,  for  $108,20 
damages  and  costs,  a  transcript  of  which  was  filed  and  the  judg- 
ment docketed  in  the  office  of  the  clerk  of  Orleans  county  on  the 
same  day  the  judgment  was  rendered;  which  copy  was  duly 
certified  by  the  county  clerk,  with  a  copy  of  the  assignment  of 
the  said  judgment  to  the  relator,  verified  by  his  affidavit,  and 
his  affidavit  stating  the  true  sum  then  due  on  the  judgment  to 
be  $126,98;  and  that  the  relator  then  paid  the  defendant 
$172,  being  the  amount  bid  on  said  sherifi^'s  sale,  and  interest 
at  seven  per  cent.  At  the  same  time  the  relator  left  with  the 
defendant  a  copy  of  a  mortgage,  duly  certified  by  the  clerk  of 
said  county,  given  by  said  Henderson  and  wife  to  the  relator, 
upon  tire  second  parcel  of  the  premises  in  question,  bearing  date 
March  28,  1846,  to  secure  $300 ;  $160  in  one  year  from  the  Ist 
of  September  next  after  the  date,  and  the  remaining  $160  in 
five  years  from  date,  with  interest,  accompanied  with  an  affida- 
vit of  the  relator  stating  that  the  sum  due  on  the  said  26th  of 
December,  1846,  upon  said  mortgage,  over  and  above  all  pay- 
ments, was  $336,63. 

ThSit  at  the  same  time  the  relator  was  giving  the  defendant 
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the  said  papers,  McAlister  paid  the  defendant  $127  in  specie, 
and  claimed  to  pay  the  Swan  judgment,  the  execution  upon 
which  was  in  the  defendant's  hands  for  collection,  issued  on  the 
6th  of  October,  1846,  returnable  in  ninety  days,  and  delivered 
by  said  Swan  to  the  defendant  before  the  assignment  of  the 
judgment  to  the  relator,  there  being  no  property  of  HendersiMi 
on  which  to  levy  ;  and  McAlister  at  the  same  time  paid  the 
defendant  his  fees  on  the  execution,  which,  the  return  states, 
fully  satisfied  the  execution,  and  that  the  same  has  been  by  the 
defendant  returned  satisfied.  '^  And  the  said  McAlister,  at  the 
same  time  he  paid  the  said  execution  also  directed  me  [the  de- 
fendant] to  pay  the  said  $172,  left  in  my  hands  as  aforesaid  by 
said  McKnight,  back  to  him  the  said  McEnight."  Which  sum, 
and  also  the  said  $124,98  due  upon  the  said  Swan  judgment, 
the  defendant  tendered  to  the  relator,  but  which  he  refused  to 
accept,  and  both  sums  remain  in  the  defendant's  hands,  at  all 
times  ready  for  the  relator  and  subject  to  his  order.  And  that 
on  the  4th  day  of  January,  1847,  the  defendant  executed  a 
conveyance  of  said  parcels  of  land  to  said  McAlister. 

The  return  further  states  that  McAlister  foreclosed  the  mort- 
gage given  by  Henderson  to  him.  Potter  and  Moulthrop,  as 
aforesaid,  in  chancery ;  making  Henderson,  Moulthrop,  Potter, 
the  relator,  Wm.  S.  Swan,  and  Susan  Swan,  and  divers  other 
persons  having  liens  on  the  said  premises  subsequent  to  the 
mortgage,  parties  to  the  foreclosure ;  all  of  whom  were  served 
with  process,  and  the  usual  decree  of  foreclosure  and  sale  was 
entered  on  the  25th  of  August,  1846. 

That  at  the  commencement  of  the  foreclosure  suit  the  com* 
plainant  therein  owned  the  Swan  judgment,  by  assignment, 
and  the  Swans  were  made  parties  as  subsequent  incumbrancers, 
and  on  or  about  the  1st  of  August,  1846,  and  before  the  decree 
was  entered.  Swan  obtained  a  reassignment  of  the  judgment 

That  the  mortgaged  premises  (the  second  parcel)  were  ad- 
vertised to  be  sold  by  a  master,  by  virtue  of  the  decree,  on  the 
16th  of  October,  1846,  at  which  time  they  were  put  up  for  sale 
at  public  auction  by  the  master,  subject  to  a  mortgage  of  $200^ 
for  purchase  money,  and  a  lease  to  expire  May  1st,  1847.  That 
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Swan  attended  the  sale ;  when  the  complainant's  solicitor  pro- 
posed to  him  thai  if  he  would  agree  to  dispose  of  his  judgment 
and  take  no  other  measures  about  it^  the  solicitor  would  bid 
the  premises  up,  for  enough  over  and  above  the  decree  and 
costs,  to  pay  the  judgmenty  and  he  should  have  the  money ^ 
when  the  complainant  took  his  decree  from  the  master.  That 
Swan  said  he  would  bid  $136  and  no  more,  and  would  agree 
to  the  proposition  of  the  solicitor.  That  Swan  bid  $136,  and 
the  solicitor  bid  off  the  premises  for  the  complainant  McAlister, 
for  a  sum  exceeding  the  amount  required  to  be  raised  by  the 
decree,  which  excess  was  sufficient  to  pay  the  Swan  judgment ; 
and  the  complainant  subscribed  the  written  terms  of  the  sale, 
upon  being  informed  of  the  agreement  made  between  the  soli- 
citor and  Swan. 

The  said  return  then  proceeds  as  follows :  "  I  further  certify, 
that  the  said  master  lives  some  eight  or  nine  miles  distant  from 
the  village  of  Albion.  That  soon  after  the  said  sale  the  said 
master  came  to  Albion,  ampng  other  things,  to  receive  the  said 
surplus  money  and  give  McAlister  a  deed.  But  the  said  John 
Henderson  then  and  there  pretending  that  he  was  about  to 
raise  the  money  to  pay  the  said  bid  so  that  he  might  keep  the 
said  prembes,  thus  kept,  by  such  inducements,  the  said  McAl- 
ister from  taking  his  deed  at  that  time,  as  he  was  intending  to 
do.  On  the  said  master's  coming  again,  the  said  Henderson 
interfered,  with  the  same  pretences,  and  regarding  his  solici- 
tations, the  said  McAlister  postponed  taking  his  deed  at  that 
time,  and  the  said  master  not  coming  again,  the  said  26tb  De- 
cember came;  McNight  availed  himself  of  the  opportunity, 
took  an  assignment  of  the  said  judgment,  and  sought  to  redeem 
the  premises.  But  of  this  postponement  Swan  was  informed, 
and  told  the  reasons,  and  he  did  not  object  to  it." 

The  return  further  states,  that  on  the  26th  of  December,  pre- 
vious to  the  relator's  presenting  his  papers  to  the  defendant,  or 
McAlister,  as  alleged  in  the  alternative  writ,  McAlister  tendered 
to  the  relator  the  amount  of  the  Swan  judgment  and  interest, 
n  specie,  and  upon  the  same  being  refused,  McAlister  deposited 
IIm  flune  with  the  CMhier  of  the  Orleans  County  Bajak  for  the 
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relator,  and  gave  him  notice  thereof.  That  the  said  decree  had 
been  enrolled  but  not  docketed.  That  on  the  26th  of  April, 
1847,  McAlister  took  an  assignment  of  the  said  certificate  of  sale 
from  Moulthrop,  which  assignment  is  recorded  in  the  county 
clerk's  office. 

H.  Stone  ^  H.  R.  Sdden^  for  the  relator. 

W.  K.  McAlister,  for  the  defendant 

Welles,  J.  It  was  contended  on  the  argument,  by  the 
counsel  for  the  defendant,  that  the  sheriff  could  not  look  beyond 
the  papers  before  him,  and  that  it  was  manifest  to  him  from 
those  papers,  and  the  conduct  and  claims  of  the  parties  on  the 
26th  of  December,  1846,  that  McAlister  had  acquired  by  virtue 
of  the  mortgage  of  the  12th  of  October,  1844,  all  the  right  of 
McAlister  &  Moulthrop,  the  original  purchasers  at  the  sher- 
iff's sale. 

Without  taking  time  to  consider  how  the  case  would  stand, 
or  which  of  the  real  parties  litigant  would  have  the  advantage, 
upon  the  facts  thus  regarded,  I  think  all  the  matters  contained 
in  the  return  which  legally  affect  the  questions  to  be  decided 
are  now  before  the  court,  and  should  be  taken  into  considera- 
tion. The  defendant  is  not  at  liberty  to  controvert  any  of  them, 
and  it  was  competent  for  the  relator  to  have  traversed  the  re- 
turn, or  any  material  part  of  it,  by  plea.  Or  he  might  have 
demurred  to  the  return,  and  then  the  cause  would  have  gone 
upon  the  calendar  for  the  general  term,  and  been  heard  as  an 
enumerated  motion.  He  had  his  election  between  that  course, 
and  bringing  on  the  case  as  a  non-enumerated  motion,  found- 
ed upon  the  return,  unless  the  court  should  specially  direct  for- 
mal pleadings  to  be  interposed.  ( The  People,  ex  reL  Beniley, 
V.  CommWs  ^c,  of  Hudson,  6  Wend,  669.  See  also  16  John, 
66.)  I  shall,  therefore,  consider  the  case  the  same  as  if  it  came 
up  on  a  general  demurrer  to  the  return. 

The  first  question  is,  whether  the  relator  acquired  ^  all  the 
rights  of  the  original  purchaser,"  at  the  sale  of  the  prenuBes  in 


18470  IN  THE  SUPREME  COURT.  355 


The  People  v,  Beebe. 


question,  by  the  defendant,  as  sheriff  of  Orleans  county.  On 
the  26th  of  December,  1846,  the  day  before  the  expiration  of 
the  fifteen  months  from  the  time  of  the  sale,  he  paid  the  de- 
fendant $172,  bemg  the  amount  bid  at  the  sheriff's  sale  with 
interest  at  seven  per  cent ;  and  at  the  same  time  presented  to, 
and  left  with  the  defendant,  a  copy  of  the  docket  of  the  Swan 
judgment  duly  certified  by  the  clerk  of  the  court  in  which  it 
was  docketed,  a  copy  of  the  assignment  of  such  judgment  by 
the  plaintiffs  to  the  relator,  verified  by  his  affidavit,  and  an  af- 
fidavit stating  the  true  sum  then  due  on  the  judgment  to  be 
$125,98.  This  was  prima  facie  a  compliance  with  the  statute. 
(2  R.  S.  373,  i  60.)  But  it  is  objected  that  the  relator  had  no 
right  to  redeem  the  premises ;  for  the  reason  that  the  Swan 
judgment  was  extinguished  by  payment  to  the  defendant,  who, 
as  sheriff,  held  an  execution  which  had  been  issued  upon  it,  at 
the  very  moment  the  relator  was  attempting  to  use  it  for  the 
purpose  of  acquiring  the  rights  of  the  original  purchaser,  and 
after  the  relator  had  paid  the  $172,  to  the  defendant,  as  before 
stated.  This  payment  was  made  by  McAlister,  who  at  the 
same  time  directed  the  defendant  to  pay  back  to  the  relator  the 
$172,  which  he  had  just  paid  to  the  defendant ;  which  sum, 
together  with  the  $124,98  due  upon  the  Swan  judgment,  was 
tendered  by  the  defendant  to  the  relator,  and  by  him  refused. 
The  last  sum  had  been  tendered  by  McAlister  to  the  relator, 
and  in  like  manner  refused  before  the  latter  paid  the  $172  to 
the  defendant,  or  did  any  thing  towards  redeeming  the  premi- 
ses. So  far  as  these  transactions  are  to  be  regarded  in  the  light 
of  a  tender,  they  form  no  obstacle  to  the  relator's  acquiring  the 
right  of  the  purchaser  at  the  sheriff's  sale.  A  tender  upon  a 
judgment,  if  not  accepted,  does  not  operate  as  an  extinguish- 
ment of  the  lien.  This  was  held  in  Jackson  v.  Law  4*  Nelson^ 
(5  Coweuj  248,)  and  in  Ex  parte  The  Peru  Iron  Company j 
(7/rf.  540.)   . 

Nor  was  it,  in  my  opinion,  a  payment^  so  as  to  operate  as  an 
extinguishment  of  the  judgment.  1.  It  was  too  late.  The  re- 
lator had  paid  the  $172  to  the  defendant,  and  while  he  was  in 
the  act  of  presenting  the  papers  required  by  the  statute  to  be 
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presented  to,  and  left  with  the  sheriff;  the  payment  was  made 
to  the  sheriff.  The  relator's  right  to  be  regarded  as  a  judg- 
ment creditor,  and  as  having  in  that  character  acquired  the 
purchaser's  interest  in  the  premises,  was  so  far,  if  not  absolute- 
ly vested,  as  to  place  it  beyond  the  power  of  McAlister  to  de- 
feat that  right,  by  paying  his  judgment,  against  his  will.  2.  I 
think  also,  the  defendant  had  no  right  to  accept  tlie  money  of 
McAlister,  as  a  payment  of  the  Swan  judgment.  The  relator 
had  just  before  refused  it,  when  tendered  by  McAlister.  It  was 
but  a  repetition  of  the  effort  just  made  by  McAlister,  to  extin- 
guish the  lien  of  this  judgment ;  and  I  think  the  relator  had  a 
right  to  disregard  it,  as  interfering  with  his  light  to  redeem. 
The  defendant,  so  far  as  respected  the  execution  upon  the  judg- 
ment, was  the  relator's  agent,  and  was  boimd  to  follow  his  di* 
rections  when  the  same  were  not  contrary  to  law.  If  the  relator 
was  not  bound  to  take  the  money  from  McAlister,  the  sheriff 
had  no  right  to  do  it  for. him,  without  his  consent.  3.  McAlis- 
ter had  no  right  to  pay  the  execution  on  this  judgment,  and 
thereby  extinguish  it.^  He  was  a  stranger  in  respect  to  this 
judgment  and  execution.  Laying  out  of  view  his  agreement 
with  Swan,  at  the  master's  sale,  and  the  mortgage  against 
Henderson  of  12th  of  October,  1844,  he  bad  no  more  to  do  with 
the  matter  than  any  other  stranger.  He,  with  Moulthrop,  bad 
purchased  the  premises  at  the  sheriff's  sale,  but  that  created 
no  privity  either  with  Henderson  or  the  land,  except  that  if  the 
land  should  not  be  redeemed  in  fifteen  months,  he  and  Moul- 
throp would  be  entitled  to  a  conveyance ;  and  if  it  should  be, 
then  they  would  be  entitled  to  their  money  and  interest 
{Phyfe  V.  Riley,  15  Wend.  248.  Clow  v.  Borst  ^  Best,  6 
John.  37.)  4.  It  is  urged,  however,  that  the  judgment  in  favor 
of  Swan  was  provided  for  in  the  agreement  made  between  him 
and  McAlister  at  the  master's  sale,  in  pursuance  of  which,  the 
latter  bid  for  the  second  parcel  of  the  premises  a  sum  sufficient 
to  satisfy  both  the  decree  and  this  judgment ;  and  tbat  the  re- 
lator took  the  assignment  from  Swan,  subject  to  all  equities 
existing  in  relation  to  it  To  this  it  is  answered  that  the  agrees 
ment  was  void  under  the  statute  of  frauds. 
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The  statute,  (2  R.  S.  136,  §  3,)  is  as  follows :  "Every  contract 
for  the  sale  of  any  goods,  chattels  or  things  in  action,  for  the 
price  of  fifty  dollars,  or  more,  shall  be  void,  unless,  1.  A  note  or 
memorandum  of  such  contract  be  made  in  writing,  and  be  sub- 
scribed by  the  parties  to  be  charged  thereby :  or,  2.  Unless  the 
buyer  shall  accept  and  receive  a  part  of  such  goods,  or  the  evi^* 
dences,  or  some  of  them,  of  such  things  in  action ;  or,  3.  Un- 
less the  buyer  shall  at  the  time  pay  some  part  of  the  purchase 
money."  In  this  case,  the  contract  on  the  part  of  Swan  was  to 
'<  dispose  of  the  Judgment,  and  take  no  other  measures  about 
itJ^  That  the  agreement  was  directly  within  the  statute,  can*^ 
not  admit  of  a  doubt.  It  was  a  parol  executory  agreement  for 
the  sale  of  a  chose,  or  thing  in  action,  for  over  $50,  no  part  of 
the  evidences  thereof  being  accepted  or  received  by  the  buyer, 
and  no  part  of  the  purchase  money  paid. 

The  defendant  contends  that  the  lien  of  the  Swan  judgment 
was  destroyed  by  tlie  decree  in  the  foreclosure  suit,  in  which 
the  Swans  were  made  parties.  I  do  not  think  the  decree  has 
that  effect  1.  All  the  defendants  in  the  foreclosure  suit,  ex- 
cept Henderson,  were  made  parties,  as  having  liens  subsequent 
to  the  mortgage,  and  Swan's  judgment  was  prior  to  the  mort- 
gage. 2.  When  the  suit  was  commenced,  McAlister  was  the 
owner  of  this  judgment,  by  assignment,  and  before  the  decree 
was  entered,  he  reassigned  it  to  the  Swans.  McAlister  was 
Hot  at  liberty  to  set  up,  that  a  judgment  held  by  him,  when  he 
filed  his  bill,  and  assigned  by  him  afterwards,  had,  by  operation 
of  the  decree,  lost  its  lien.  3.  The  mortgage  was  a  lien  on  one 
parcel  of  the  premises  only,  and  the  judgment  upon  both.  The 
most  that  can  be  claimed  is,  that  the  decree  extinguished  the 
lien  of  die  judgment  upon  the  portion  of  the  premises  em- 
braced in  the  mortgage.  It  certainly  remained  a  lien  upon  the 
other  parcel ;  and  that  would  be  sufficient  to  entitle  him  to  re- 
deem the  whole.  Section  53  of  the  statute,  on  this  subject,  is 
as  follows :  "  If  such  judgment  or  decree  be  a  lien  on  a  specific 
portion  only  of  any  lot,  tract  or  parcel  so  sold^  the  creditor  hav- 
ing the  same  may  acquire  the  title  of  the  purchaser  to  the 
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whole  of  such  lot,  tract  or  parcel,  in  the  same  maimer  as  if 
such  lien  extended  to  the  whole."    (2  jR.  S.  372.) 

I  believe  all  the  objections  to  the  relator's  right  to  acquire  the 
title  of  the  purchasers  at  the  sheriiBT's  sale  have  been  considered. 
If  none  of  those  objections  were  valid,  the  defendant  should 
have  conveyed  the  premises  to  the  relator  ;  unless  some  other 
creditor  has  become  a  purchaser  from  him  in  pursuance  of  the 
55th  section  of  the  statute.  It  is  claimed  that  McAlbter  has 
become  such  purchaser,  and  that  he  was  a  creditor  of  Hender- 
son by  reason  of  the  mortgage  of  the  12th  of  October,  1844. 
To  this  there  are  two  sufficient  answers.  1.  This  mortgage 
was  merged  in  the  decree  entered  upon  it,  which  decree  was 
enrolled,  but  not  docketed.  The  lien  of  the  mortgage  was  thus 
extinguished  and  gone.  That  a  judgment  at  law  extinguishes 
the  debt  upon  which  it  is  obtained,  is  too  plain  a  proposition  to 
require  argument,  or  authority,  to  prove.  And  I  am  not  able 
to  see  why  a  decree  of  a  court  of  equity  should  not  have  the 
same  effect.  Indeed  it  seems  to  me  that  the  rule  applies  equally 
in  both  cases.  The  decree  was  not  a  lien  because  it  was  not 
docketed.  If  the  purchaser  at  the  master's  sale  had  received  a 
deed,  he  would  have  had  an  equivalent  for  the  lien  of  the  mort- 
gage in  a  title  relating  back  to  the  date  of  the  mortgage,  and 
founded  upon  it.  He  would  however,  in  that  case,  stand  in  the 
light  of  a  grantee  of  the  mortgagor,  and  not  of  a  creditor  hav- 
ing a  lien.  I  think  also,  the  mortgage  in  this  case,  and  the 
decree  entered  upon  it,  were  neither  of  them  a  lien ;  for  the 
reason  that  the  latter  was  satisfied  by  a  sale  of  the  mortgaged 
premises.  This  has  been  repeatedly  held  in  cases  of  sales  of 
land  on  judgments :  and  I  see  not  why  it  should  not  apply  to 
sales  upon  decrees.  (2  Wend.  Rep,  298.  4  Cowen^s  Rep.  136. 
5  HUPs  Rep.  229.  10  Paige's  Rep.  254.)  2.  McAlistert 
mortgage  never  was  a  lien  upon  the  whole  premises  sold  by  the 
defendant.  In  case  of  a  judgment  creditor,  this  would  make 
no  difference,  as  already  shown  by  reference  to  the  53d  section 
of  the  act.  But  a  creditor  by  mortgage  never  had  a  right  to 
redeem,  either  as  grantee  or  creditor,  until  it  was  given  to  him 
by  the  act  of  the  26th  of  May,  1836.    (^S^^.  l^m  of  1836,  ck. 
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626,  p.  793.)  By  that  act  it  is  provided  that  a  creditor  by  mort- 
gage on  real  estate,  his  assignee,  d&c.  shall  have  the  same  right 
to  acquire  the  interest  of  the  purchaser  as  is  given  to  a  judg- 
ment creditor,  by  section  fifty-one  of  the  article  of  the  revised 
statutes  relative  to  executions ;  and  on  acquiring  such  interest' 
shall  be  subject  to  all  the  provisions  of  that  article  in  relation 
to  the  rights  of  other  creditors  as  were  then  applicable  to  judg- 
ment creditors  by  said  article.  Section  61  of  the  revised  stat- 
utes, referred  to  in  the  act  of  1836,  so  far  as  respects  this  question, 
is  substantially  like  the  3d  section  of  the  act  of  1820.  {Sess. 
Laws  of  1820,  ch.  184,  p.  167.)  Under  the  last  mentioned  act, 
it  was  held  by  the  supreme  court  in  Erwin  v  Shriver,  (19  John. 
Rep.  379,)  and  in  Huntington  v.  Forkson,  (6  ERirs  Rep.  149,) 
that  the  lien  of  the  redeeming  creditor  must  extend  to  the  whole 
of  the  prei;nises  sought  to  be  redeemed.  If  a  mortgage  creditor 
seeks  to  redeem  under  the  act  of  1836,  his  mortgage  must  be 
"  a  lien  and  charge  upon  the  premises  soldy^  in  order  to  "  have 
the  same  right  to  acquire  the  interest  of  the  purchaser, ^^  &c.  as 
is  given  by  the  above  6l8t  section,  to  bring  himself  within  it,  and 
secure  the  right  which  it  confers.  In  my  opinion  that  is  not 
done  by  having  a  mortgage  which  is  a  lien  and  charge  upon  a 
portion  of  the  premises  sold  ;  and  the  act  of  1836  does  not  ap- 
ply to  the  cases  provided  for  in  the  63d  section  above  referred  to. 

These  views  render  it  unnecessary  for  me  to  notice  the 
various  other  positions  taken  by  the  respective  counsel  upon 
the  argument. 

It  follows  that  the  relator  was  entitled  to  a  conveyance  from 
the  defendant  for  the  premises  sold  by  him,  and  that  the  one 
given  to  McAlister  was  irregular  and  void. 

An  order  must  therefore  be  entered  directing  the  same  to  be 
set  aside  and  cancelled ;  and  that  a  peremptory  mandamus 
issue  directed  to  the  defendant,  requiring  him  to  convey  the 
premises  in  question  to  the  relator;  and  that  the  defendant  pay 
the  relator's  costs,  to  be  taxed. 
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New-York  Special  Term,  November,  1847.     Edwardij 

Justice. 

Keeler  vs.  King. 

Although  a  party  has  a  right,  as  a  general  rale,  to  bring  a  suit  upon  a  prior  jadg- 
ment,  still  the  supreme  court  has  such  a  control  over  its  own  process  that  it  ought 
not  to  permit  it  to  be  perverted,  or  used  for  any  improper  purposes. 

Where  a  person  who  has  recovered  a  judgment,  brings  successive  soiti  thereon,  in 
different  courts,  without  issuing  any  execution,  and  he  admits  that  such  suits 
were  brought  for  the  purpose  of  coercing  payment  of  his  debt  by  accumulating 
costs,  the  court  in  which  the  last  suit  is  brought  will  grant  a  perpetual  stay  of 
proceedings  in  all  the  suits  in  that  couft  except  the  first. 

A  plaintiff  will  not  be  allowed  to  make  use  of  the  costs  io  the  suit  by  way  of  pen- 
alty, in  order  to  compel  the  defendant  to  pay  his  debt 

It  appeared  by  the  affidavits  submitted  to  the  court,  that  in 
the  month  of  May,  1846,  the  plaintiff  in  the  above  suit  recov- 
ered a  judgment  in  the  superior  court  of  the  city  of  New- York 
for  $206,87.  That  shortly  afterwacds,  he  brought  a  suit  on 
that  judgment  in  the  court  of  common  pleas  for  the  city  of 
New- York,  and  recovered  a  second  judgment.  That  he  then 
brought  another  suit  on  the  same  judgment,  in  the  same  court, 
and  recovered  a  third  judgment/  That  he  afterwards  brought 
a  suit  on  the  third  judgment  in  the  supreme  court,  and  on  the 
9th  of  October,  1846,  recovered  another  judgment ;  and  that  he 
afterwards  brought  four  successive  suits  in  the  supreme  court, 
each  founded  on  the  previous  judgment ;  and  that  he  has  recov- 
ered judgments  in  all  of  them.  The  last  judgment  amounted 
to  $420,75.  The  attorney  for  the  plaintiff,  in  his  affidavit,  set 
forth  a  letter,  written  by  him  to  the  defendant,  in  which  he 
stated  that  it  was  his  intention  to  continue  suing  until  the  de- 
fendant should  pay  the  debt.  The  attorney  also  stated  that  aU 
the  suits  had  been  brought  by  the  authority  of  the  plaintiff; 
and  that  they  had  been  brought  for  the  purpose  of  enforcing 
payment  of  the  debt,  and  not  for  the  purpose  of  making  coets. 

H,  Ketchum,  for  the  defendant,  moved  for  a  perpetual  stay 
of  proceedings  upon  all  the  judgments  recovered  in  this  court| 
except  the  first 
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&  W.  NUes,  contra,  citad  9  Chwen,  26;  1  flU;,  646;  20 
John.  342. 

Edwards,  J.  The  right  to  sue  upon  a  judgment,  before 
issuing  execution,  has,  undoubtedly,  been  recognized  by  this 
court.  And,  as  the  law  formerly  stood,  there  were  cases  in 
which  a  suit  in  this  court,  upon  a  judgment  of  a  court  of  limited 
jurisdiction,  was  necessary  for  the  purpose  of  obtaining  a  more 
extended  lien.  There  may  also  be  cases  in  which  a  suit  upon 
a  prior  judgment  in  this  court  would  be  proper,  in  order  to  pro- 
tect the  rights  of  the  plaintiff.  But  no  such  reason  exists  in  the 
cases  before  us.  On  the  contrary,  the  plaintiff's  attorney  ad* 
mits  in  his  affidavit,  that  the  successive  suits  were  brought  for 
the  purpose  of  coercing  payment  of  the  plaintiff's  debt,  by  ac- 
cumulating costs. 

Without  denying  the  right  of  the  plaintiff,  as  a  general  rule, 
to  bring  a  suit  upon  a  prior  judgment,  stiU,  this  court  has  such 
a  control  over  its  own  process,  that  it  ought  not  to  permit  it  to 
be  perverted,  or  used  for  any  improper  purpose.  It,  certainly, 
never  could,  with  any  regard  to  its  own  dignity,  allow  its  pro- 
ceedings to  be  prostituted  to  thp  mere  purpose  of  increasing  the 
costs  of  the  attorney.  It  is  true  that,  in  these  cases,  the  attor- 
ney disclaims  any  intention  of  accumulating  costs  for  his  own 
personal  advantage ;  but  he  avows  that  his  object  is  to  use  the 
costs  by  way  of  penalty,  in  order  to  compel  the  defendant  to 
pay  his  debt.  Even  in  this  point  of  view,  I  consider  the  plain- 
tiff's proceedings  unwarranted.  This  court  refuses  to  enforce  a 
penalty ;  although  it  is  agreed  upon  by  the  parties :  and,  even 
in  the  case  where  a  sum  is  fixed  upon  as  liquidated  damages, 
if  it  appears,  in  &ct,  to  be  a  penalty,  the  court  will  not  enforce 
its  payment.  If  it  will  not  enforce  a  penalty  which  has  been 
agieed  upon  by  the  parties,  it,  certainly,  ought  not  to  sanction 
on«  of  so  odious  a  character  as  that  which  the  plaintiff  has  en- 
deavored to  enforce  in  the  suits  in  question. 

An  oirder  must  be  entered  for  a  perpetual  stay  of  proceedings 
in  aD  the  suits  in  this  court,  except  the  first  and  that  the  plain- 
tUr  pay  to  the  defendant  $10  costs  of  this  motion. 
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Dutchess  Special  Term,  December,  1847.   Barculo,  Justice. 

Barnes  vs.  Camack  and  wife,  and  others. 

The  tetUmonj  of  the  wife  can  never  be  received  against  her  husband,  except  in 
proceedings  institated  against  him  on  her  behalf. 

This  rule  holds  not  only  during  the  coverture,  but  also  continues  to  apply  after  a 
dissolution  of  the  marriage  contract,  as  regards  transactions  which  took  place  pre- 
vious to  such  dissolution. 

The  only  safe  and  correct  practice  is,  to  adhere  to  the  rule  that  whatever  passes  be- 
tween the  husband  and  wife,  in  confidence,  shall  forever  remain  sacred. 

Where  a  mortgage  is  cancelled  by  the  mortgagee,  and  discharged  of  record,  vrithout 
actual  satisfaction,  at  the  request  of  the  mortgagor  and  in  consequence  of  his 
fiaudulent  representations,  and  a  new  mortgage  is  substituted  in  its  place ;— the 
mortgagor  concealing  from  the  mortgagee  the  fact  that,  inteimediate  the  date  of 
the  cancelled  mortgage  and  the  giving  of  the  substituted  security,  he  has  given  to 
a  third  person  a  mortgage  upon  the  same  premises,  which  has  been  recorded — a 
court  of  equity  has  the  power  either  to  revive  the  cancelled  mortgage,  or  to  give 
the  substituted  security  a  priority  over  the  mortgage  given  to  such  third  person. 

A  court  of  equity  will  keep  an  incumbrance  alive,  or  consider  it  extinguished,  as  wiD 
best  serve  the  purposes  of  justice. 

A  subsequent  mortgagee  who  takes  hb  conveyance  with  notice  of  a  prior  mortgage 
upon  the  premises,  and  who  subsequently  acquires  a  superior  legal  title  to  the 
premises,  by  the  cancelling  of  the  prior  mortgage  through  mistake,  without  having 
parted  with  any  property  or  right,  or  placing  himself  in  any  worse  condition  in 
consequence  of  the  cancelling  of  the  prior  mortgage,  is  not  a  bona  fide  mortgagee 
within  the  meaning  of  the  recording  act  and  the  adjudged  cases ;  and  he  will  not 
be  permitted  by  a  court  of  equity  to  retain  such  superior  l^gal  title,  to  the  injury 
of  the  prior  mortgagee. 

Where  the  legal  rights  of  parties  have  been  changed  by  mistake,  equity  restores  them 
to  their  former  condition,  when  it  can  be  done  without  interfering  with  any  new 
lights,  acquired  on  the  fidth  and  strength  of  the  altered  condition  of  the  legal 
rights,  and  without  doing  injustice  to  other  persons. 

In  Equity,  On  the  3d  of  May,  1841,  the  defendants  Moses 
Camack  and  wife  executed  a  mortgage  to  the  plaintiff,  to  secure 
$300,  upon  a  lot  of  land  in  Newburgh,  thirty  feet  front  and 
rear,  and  ninety  feet  deep.  On  the  6th  of  September,  1841,  the 
same  parties  executed  a  mortgage  to  the  defendant  Browi^for 
$1000,  upon  a  portion  of  the  same  premises,  and  upon  other 
lands.  On  the  1st  of  March,  1842,  Moses  Camack  applied  to 
the  plaintiff  to  release  from  her  mortgage  a  strip  of  ten  feet  on 
the  westerly  side  of  the  lot  mortgaged  to  her,  alleging  as  a  rea- 
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son,  that  he  had  sold  it  to  his  brother  James  Camack  and  given 
a  warranty  deed.  He  informed  her  also,  that  the  proper  and 
only  mode  of  doing  the  business  was  to  cancel  the  first  mort- 
gage and  take  a  new  one  upon  the  remaining  portion  of  the  lot, 
which  he  assured  her  would  preserve  her  lien  perfect  as  it  then 
was  upon  that  portion  of  the  lot  She  believing  his  statements, 
and  being  ignorant  of  the  mortgage  to  Brown,  acknowledged 
satisfaction  of  the  first  mortgage,  and  took  another  upon  the 
remaining  twenty  feet,  for  the  same  sum,  dated  March  1st,  1842. 
The  plaintifi*  insists  that  she  never  intended  to  release  the 
twenty  feet ;  and  that,  if  Brown's  mortgage  is  preferred  to  hers, 
she  will  lose  her  debt.  The  cause  came  to  a  hearing  on  the 
bill  and  the  separate  answer  of  Moses  Camack  and  John 
g  ^  Brown,  and  upon  proofe. 

M.  L  Tovmsend  ^  J.  W.  Brown,  for  the  plaintiff.  1.  The 
plaintiff's  mortgage  was  the  oldest  lien  on  the  premises  in 
question ;  and  unless  the  same  is  to  be  regarded  as  extinguish- 
ed or  satisfied  in  equity,  it  is  still  entitled  to  priority  over  all  the 
other  incumbrances.  It  is  neither  satisfied  nor  extinguished, 
even  if  no  fraud  has  been  practised  on  the  plaintiff.  (1  Cowen, 
125.  1  Roofs  Rep,  500.  2  New  Hamp.  Rep.  525.  9  Mass. 
Rep.  242.  RoU.  Ahr.  470.  Cro.  Car.  86.  8  John.  Rep.  64. 
Bac.  Ahr.  Extinguishment,  D.  20  John.  Rep.  407.  11  Id. 
513,  16,  17.  4  Har.  ^  McHenry,  482.  6  Coke,  44,  BRggiwf 
case.  6  Jurist  Rep.  987.  2  Harr.  Dig.  3903.)  2.  The  cer- 
tificate of  satisfaction  of  the  plaintiff's  mortgage  having  been 
obtained  by  the  defendant  Camack  by  fraud  and  misrepresen- 
tation, as  to  all  persons  except  bona  fide  purchasers,  the  rights 
of  the  parties  are  to  be  settled  in  the  same  manner  as  if  the 
mortgage  had  never  been  cancelled  of  record.  {lAvingston  v. 
TTie  Peru  Iron  Company,  2  Paige,  390.  Champlin  v.  Zray- 
Hn,  6  Id.  189.  Livingston  v.  Hubbs,  2  John.  Ch.  Rep.  512.) 
3.  If  no  actual  fraud  has  been  perpetrated  upon  the  plaintiff, 
the  representations  made  by  Camack  as  to  the  mode  of  trans- 
acting the  business  led  her  to  do  what  she  did  not  intend  to  do ; 
and  she  is  for  that  reason  entitled  to  reliefl    (2  Cowen  4*  BUPtf 
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Notes  to  Phil.  Ev.  1486,  note  998.  1  ivory's  Eq.  131  to  160. 
18  Wend.  409.  Champlin  v.  Loj^/in,  6  Paige,  189.)  4.  John 
Brown  the  defendant,  whose  mortgage  bears  date  September 
6th,  1841,  is  not  a  bona  fide  purchaser  as  against  the  plaintiff 
in  this  cause.  He  took  his  mortgage  with  actual  notice.  His 
mortgage  is  therefore  not  entitled  to  a  priority,  but  is  in 
equity  to  be  postponed  to  the  mortgage  of  the  plaintiff  dated 
May  3d,  1841.  {Padgett  v.  Lawrence,  10  Paige,  170,  180. 
Didcerson  y.  TtUinghast,  4  Id.  215.  WardeU  v.  EbweO,  » 
Wend.  170.  Rosa  v,  Brotherson,  10  Id.  85.  Coddington  v. 
Bay,  20  John.  637.  2  Story's  Eq.  690, 591,  n.)  6.  The  com- 
plainant is  entitled  to  a  decree  declaring  that  the  certificate  of 
satisfaction  of  her  mortgage  of  the  3d  of  May,  1841,  was  ob- 
tained by  fraud  and  misrepresentation,  and  that  such  certificate 
is  of  no  effect  as  against  the  defendants ;  and  for  a  foreclosure 
and  sale  upon  the  mortgage  of  3d  of  May,  1841,  as  to  the 
twenty  feet. 

D.  B.  Boice,  for  the  defendants.  1.  The  plaintiff  cannot  set 
up  any  acts  of  fraud  or  misrepresentaticms  on  the  part  of  Moses 
Camack  to  induce  her  to  discharge  her  mortgage,  to  which  acts 
J.  Brown  was  not  a  party,  and  of  which  he  was  ignorant ; 
because  (1)  Even  if  true,  such  acts  (if  the  certificate  of  satisfieu^tion 
ebould  be  invalid)  would  be  prejudicial  to  the  rights  of  the  de- 
fendant Brown.  The  equities  are  equal,  and  the  law  must 
prevail.  (2)  The  plaintiff  relied  upon  the  statements  of  Moses 
Camack  personally,  smd  by  her  own  act  (if  the  satisfaction  was 
invalid)  misled  the  defendant  John  Brown,  and  prejudiced  his 
rights.  Her  intentions  do  not  alter  the  case.  {See  Ferris  v. 
Hendrickson,  1  Edw.  Ch.  Rep.  133.)  2.  The  plaintiff  received 
a  valid  consideration  for  the  satisfaction  of  her  first  mortgage ; 
and  the  certificate  of  satisfaction  cannot  be  set  aside  nor  declared 
void,  except  upon  direct  proof  of  fraud,  or  undue  influence  ex- 
ercised by  the  party  to  be  benefitted.  The  rights  of  third  per« 
sons  cannot  be  affected  by  it.  Fraud  cannot  be  presumed ;  it 
must  be  proved,  and  expressly  found.  {Clark  v.  White,  13 
Ate*^  Rep.  178.    Barton  v.  Rushion,  4  Dess.  37a    Ex^ 
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of  Chouler  v.  Smith,  3  /<2. 12.)  3.  The  answer  of  the  defen- 
dant Moees  Camack,  so  far  as  it  is  responsive  to  the  bill,  is  evi- 
dence for  John  Brown,  and  cannot  be  overthrown  except  by 
the  testimony  of  two  witnesses.  {Daniel  v.  Mitchell,  1  Story, 
172.  Neville  v.  Demerritt,  1  Green's  Ch.fRep.  322.  Lenox 
v.  Proutj  3  Wheat.  Rep.  627.)  4  The  proofs  do  not  sustain 
the  charges  of  fraud,  or  misrepresentations  made  by  Camack 
to  the  plaintiff  to  induce  her  to  acknowledge  satis&ction  of  her 
mortgage,  as  alleged  in  the  bilL 

Barculo,  J.  The  first  question  arising  in  this  case  is, 
whether  the  testimony  of  Hannah  Camack  was  properly  received. 
The  objection  was  distinctly  taken  before  the  examiner,  and, 
although  not  insisted  on  at  length  on  the  argument,  it  is  un- 
doubtedly a  valid  one,  according  to  well  settled  principles.  The 
witness  was  the  wife  of  the  defendant  Moses  Camack,  and  was 
divorced  from  him,  by  a  decree  of  the  court  of  chancery  made 
on  the  28th  day  of  May,  1846,  for  the  adultery  of  the  husband 
committed  in  the  year  1843.  Her  testimony  relates  to  occur- 
rences which  took  place  in  the  years  1841  and  1842,  while  she 
was  living  with  her  husband.  When  the  objection  was  taken 
before  the  examiner,  the  decree  was  produced,  and  thereupon 
the  testimony  was  taken. 

The  authorities,  I  think,  establish  the  proposition  fully,  that 
the  testimony  of  the  wife  can  never  be  received  against  her 
husband,  except  in  proceedings  instituted  against  him  on  her 
behalf.  This  rule  holds,  not  only  during  the  coverture,  but 
also  continues  to  apply  after  a  dissolution  of  the  marriage  con- 
tract, as  regards  transactions  which  took  place  previous  to  such 
dissolution.  Mr.  Phillipps  thus  lays  down  the  law  on  this  sub- 
ject :  "  This  general  rule  of  evidence,  which  has  been  adopted 
for  the  purpose  of  promoting  a  perfect  union  of  interests,  and 
of  securing  mutual  confidence,  is  so  strictly  observed,  that  even 
after  a  dissolution  of  marriage  for  adultery,  the  wife  is  not  ad- 
mitted to  give  any  evidence  of  what  occurred  during  the  mar- 
riage, which  would  have  been  excluded,  if  the  marriage  had 
continued.    This,  as  Liord  Ellenborough  has  said,  is  on  the 
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ground  that  the  confidence,  which  subsisted  between  them  at 
the  time,  shall  not  be  violated  in  consequence  of  any  future 
separation.  Thus  one  ^eat  cause  of  distrust  is  removed,  by 
making  the  confidence  which  once  subsists,  ever  afterwards  in- 
violable in  courts  of  law."  (1  Phil.  Ev.  83.  See  also  Cowen 
4*  HOTs  Notes,  1554;  State  v.  Phelps,  2  Tyler's  Rep.  374.) 
In  Ratdiff  v.  Wales,  (1  Hill,  63,)  Bronson,  Justice,  in  deliver- 
ing the  opinion  of  the  court,  distinctly  recognizes  this  doctrine. 
Indeed,  a  contrary  rule  would  be  productive  of  intolerable  evils. 
If  the  law  were  that  a  divorce  a  vinculo  matrimonii  would 
admit  the  Wif6  to  take  the  stand  as  a  witness,  and  allow  her  to 
disclose  all  the  transactions  of  the  husband's  life  which  had 
been  intrusted  to  her  in  the  days  of  unbounded  faith,  it  would 
tend  to  impair  that  mutual  confidence  between  man  and  wife 
which  society  requires,  and  which  the  law  ought  to  protect 
Designing  men  ihight  even  become  instrumental  in  procuring 
a  divorce,  for  thfe  very  purpose  of  using  the  testimony  of  the 
wife  to  penetrate  the  secret  affairs  of  her  husband.  The  only 
safe  and  correct  practice  is,  to  adhere  to  the  rule,  that  whatever 
passes  between  hUsband  and  wife  in  confidence,  shall  forever 
remain  sacred.  The  testimony  of  the  wife,  therefore,  must  be 
laid  out  of  this  case.  Fortunately  for  the  plaintiff*,  the  main 
facts  are  substantiated  by  other  witnesses. 

The  testimony  shows  very  clearly,  that  her  son  in  law,  Moses 
Camack,  by  gross  and  fraudulent  misrepresentations,  induced 
the  plaintiff  to  execute  a  satisfaction  piece,  on  which  her  first 
mortgage  was  cancelled  of  record ;  and  the  second  mortgage, 
of  March,  1842,  was  substituted  in  its  place.  By  this  operation 
the  mortgage  of  the  defendant  Brown,  having  been  given  in 
September,  1841,  would  stand  first  upon  the  record  and  be  en- 
titled to  priority,  unless  this  court  can  revive  the  first  mortgage 
of  the  plaintiff,  or  give  her  second  mortgage  priority  over  Brown's. 
I  have  no  doubt  of  the  power  of  the  court  to  do  either,  if  the 
case  will  warrant  its  interference. 

It  is  a  familiar  doctrine,  that  a  court  of  equity  will  keep  an 
incumbrance  alive,  or  consider  it  extinguished,  as  will  best 
serve  the  purposes  of  justice.    {Forbes  v.  Moffattj  18  Ves.  384. 


1847.]  IN  THE  SUPREME  COURT.  397 


BanMs  V.  Camack. 


Starr  v.  EUiSy  6  John.  Ch.  Rep.  393.'  NeviUe  v.  Demerittj 
1  Greenes  Ch.  Rep.  321.)  In  Miller  v.  Wack,  {Saxton's  Ch. 
Rep.  204,)  the  chancellor  of  New-Jersey  held,  that  the  simple 
cancellation  of  a  mortgage  on  the  record  was  not  an  absolute 
bar,  unless  there  had  been  actual  satisfaction ;  that  the  cancel- 
ling is  evidence  sufficient  to  sustain  the  rights  of  all  persons 
interested,  unless  the  party  setting  up  the  cancelled  mortgage 
should  shew  satisfactorily  some  accident,  fraud  or  mistake. 
(See  also  Jackson  v.  Stockholm,  1  Cowen,  125;  Cornell  v. 
Lamb,  20  John,  407.)  Hence  there  is  no  difficulty  in  reviving 
the  first  mortgage  as  against  the  mortgagor ;  it  having  been 
cancelled  by  his  fraud,  and  without  any  actual  satisfaction. 
The  principal  question  is,  whether  the  plaintiff  is  entitled  to  a 
decree  as  against  Brown. 

Brown  does  not  appear  to  have  been  a  participator  in  the 
fraud.  The  facts  of  the  caseentirely  acquit  him  of  any  actual 
connection  with  the  misrepresentations  of  Camack.  Neverthe- 
less the  plaintiff  was  induced  to  acknowledge  satisfaction  of  her 
first  mortgage  by  those  misrepresentations,  and  under  a  mistake 
of  facts  in  regard  to  the  existence  of  any  other  incumbrances. 
Is  the  defendant  Brown  in  a  situation  where  he  can  be  permit- 
ted to  take  advantage  of  the  mistake  or  fraud? 

The  plaintiff's  first  mortgage  was  given  some  months  before 
Brown's.  It  was  on  record,  and  he  also  had  actual  notice  of  it, 
when  his  mortgage  was  executed.  Six  months  after  his  mort- 
gage was  taken,  the  first  mortgage  was  cancelled.  He  has  not 
loaned  any  money,  or  done  any  act  on  the  faith  or  strength  of 
the  cancellation.  He  is  not,  therefore,  a  bona  fide  mortgagee 
within  the  meaning  of  the  recording  act  and  the  adjudged  cases. 
In  Dickerson  v.  Tillinghast,  (4  Paige,  221,  2,)  the  chancellor 
remarks,  "  so  if  a  subsequent  purchaser  merely  takes  the  legal 
estate  in  payment  of,  or  as  security  for,  a  previous  debt,  without 
giving  up  any  security,  or  divesting  himself  of  any  right,  or 
placing  himself  in  a  worse  condition  than  he  would  have  been 
in,  if  he  had  received  notice  of  the  prior  equitable  title,  or  lien, 
previous  to  his  purchase,  the  court  will  not  permit  him  to  retain 
the  legal  title  he  has  thus  obtained,  to  the  injury  of  another." 
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In  like  maimer  Brown,  not  having  parted  with  any  property  or 
right,  nor  having  placed  himself  in  any  worse  condition,  in  con- 
sequence of  the  plaintiff's  having  cancelled  her  first  mortgage, 
but  having  acquired  a  superior  legal  title  by  reason  of  her  mis- 
take, this  court  cannot  permit  him  to  retain  it,  to  the  injury  of 
the  plaintiff;  but  must  give  preference  to  the  equity  of  the  lat- 
ter. {Padgett  V.  Lawrence^  10  Paige,  170.  MiUspaugh  v. 
McBride,  7  Id.  509.  Daniel  v.  Mitchell,  1  Story's  Rep.  172. 
McCarthy  v.  Decaix,  1  Rtisa.  ^  Mylne,  614.) 

Hyde  v.  Tarmer,  {ante,  p.  75,)  was  in  some  respects  similar 
to  this  case.  In  that  case  a  mortgage  to  the  plaintiff  had  been 
given  by  an  intestate,  and  after  his  death  it  was  cancelled  and 
a  new  mortgage  taken  from  the  heir,  on  the  same  premises,  in 
its  stead.  This  court  set  up  the  old  mortgage  and  gave  it  pri- 
ority, as  against  the  creditors  at  large  of  the  deceased,  upon  the 
ground  that  the  first  mortgage  had  been  cancelled  under  a  mis- 
take of  fact  in  regard  to  the  existence  of  debts  beyond  the 
amount  of  assets ;  and  that  the  creditors  had  not,  in  any  way, 
been  prejudiced  by  the  cancellation.  The  difference  between 
that  case  and  the  present  is,  that  in  the  former  the  mistake  was 
inferred,  here  it  is  proved.  The  principle  on  which  both  are 
decided,  and  which  runs  through  all  cases  of  this  description, 
is,  that  when  the  legal  rights  of  the  parties  have  been  changed 
by  mistake,  equity  restores  them  to  their  former  condition,  when 
it  can  be  done  without  interfering  with  any  new  rights  acquired 
on  the  faith  and  strength  of  the  altered  condition  of  the  legal 
rights,  and  without  doing  injustice  to  other  persons. 

The  plaintiff  is  therefore  entitled  to  a  decree,  declaring  the 
satisfaction  piece  void  for  fraud  and  mistake,  and  for  the  fore- 
closure and  sale  of  the  mortgaged  premises  under  her  two 
mortgages.  The  proceeds  of  the  sale  are  to  be  first  applied  in 
payment  of  the  debt  and  costs  of  the  plaintiff.  The  surplus,  if 
any,  is  to  be  applied  towards  the  payment  of  the  defendant 
Brown's  debt 
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An  inftnt/ane  cofoert  cannot  bind  henelf  by  deed,  00  ai  to  bar  her  right  of  dower. 

Where,  in  a  suit  for  the  recovery  of  dower,  a  former  owner  of  the  land,  who  haa 
conveyed  the  same,  by  warranty  deed,  to  the  person  from  whom  the  defendant 
derives  his  title,  is  introduced  as  a  witness  for  the  defendant,  a  release  executed  by 
the  defendant  to  the  witness  is  good  and  valid,  and  removes  the  objection  to  bis 
competency  on  the  ground  that  he  will  be  liable  over  to  hia  grantee,  or  to  the  de- 
fendant, in  case  of  a  recovery  by  the  plaintiff  in  the  suit  for  dower. 

It  is  sufficient  if,  at  the  time  of  testifying,  the  witness  is  disinterested.  Itia  not  a 
question  whether  he  may,  by  possibility,  or  in  the  course  of  eventa,  become 
interested. 

A  covenant  of  .warranty  runs  with  the  land,  so  long  as  it  remains  unbroken. 
When  it  is  broken  by  an  eviction  of  the  purchaser,  or  Ihs  assignee,  a  right  of  action 
accrues  to  him  to  recover  the  consideration  money,  and  interest.  It  then  takes  the 
character  of  a  chose  in  action,  and  can  be  released  by  the  covenantee,  or  h»  asrfgnee. 

Where,  upon  the  purchase  of  land,  a  deed  is  executed  by  the 'vendor,  and  a  miBt- 
gage  upon  the  land  purchased  is  executed  by  the  purchaser,  and  both  conveyances 
are  acknowledged  and  recorded  at  the  same  time,  the  presumptbn  is  that  they 
were  executed  simultaneously,  and  that  the  mortgage  was  intended  to  secure  the 
purchase  money,  although  given  to  a  third  penpn,  instead  of  the  vendor,  by  the 
direction  of  the  latter. 

Wheie  the  husband  has  only  an  instantaneous  seisin  of  land— as  where  he  takes  a 
conveyance  thereof  and  gives  back  a  mortgage  for  the  purchase  money — the  wifip* 
is  not  entitled  to  dower  therein. 

The  section  of  the  revised  statutes  declaring  that,  where  lands  are  mortgaged  by  the 
husband  previous  to  his  marriage,  his  widow  shall  nevertheless  be  entitled  to  dower 
•ut  of  the  lands  mortgaged,  as  against  eveiy  person  except  the  mortgagee  and 
those  claiming  under  him,  is  not  applicable  to  the  case  of  a  mortgage  ibr  the  pui^ 
chase  money. 

When  land  is  sold,  and  a  mortgage  for  the  purchase  money  b  given  by  the  purchaser 
to  a  thiid  person,  by  the  directioo  of  the  vendor,  the  latter  b  to  be  regarded  m. 
equity  as  the  real  mortgagee. 

Distinction  between  an  exception,  and  a  reservation,  in  a  deed. 

In  EauiTT.  The  bill  in  this  cause  was  filed  to  recover  dower 
in  certain  lands  in  Orange  county.  It  set  forth  that  the  plain- 
tiff, on  the  9th  of  November,  1814,  was  married  to  James  Cun- 
ningham, who  was  then  seised  of  the  premises,  consisting  of 
about  100  acres ;  that  on  the  24th  of  May,  1816,  she  joined 
with  her  husband  in  a  conveyance  thereof  to  one  James  Smith, 
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the  plaintiff  being  at  that  time  an  infant;  that  het  said  hus- 
band died  in  1832,  leaving  her  entitled  to  her  dower ;  and  that 
the  defendant  was  in  possession  and  refused  to  assign  her  dower. 
The  bill  required  an  answer  on  oath  from  the  defendant  The 
answer  stated  that  on  the  3d  day  of  May,  1814,  James  Smith 
was  the  owner  of  the  premises,  subject  to  the  right  of  one  Peter 
Bush  to  have  a  conveyance  of  seven  acres,  under  a  contract  be- 
tween them,  and  that  said  James  Ci^nningham  ms^de  an  agree- 
ment with  Smith  and  Bush  to  purchase  the  whole  premises  for 
$3750,  of  which  $2875  was  to  be  paid  to  Smith  for  the  ninety- 
three  acres,  and  $875  to  Bush  for  the  seven  acres ;  and  that 
Cunningham  should  execute  his  bond  and  n^ortgage  to  Bush, 
for  the  benefit  of  the  vendors,  upon  the  lands  so  sold,  and  upon 
certain  other  lands,  to  secure  the  payment  of  the  whole  purchase 
nioney  with  interest,  one  year  from  that  date ;  and  that  Smith 
should  continue  in  the  actual  possession  of  the  ninety-three 
acres  until  the  payment  of  said  sum  of  $2875,  which  possession 
should  be  in  lieu  of  interest :  that  in  pursuance  of  that  agree- 
ment. Smith,  on  the  3d  of  May,  1814,  executed  a  deed  to 
Cunningham  for  the  one  hundred  a,cres,  and  the  latter  executed 
a  bond  and  mortgage  to  Bush  to  secure  the  whole  $3750 ;  that 
Smith  remained  in  possession  until  May,  1815,  when  Cunning- 
ham, being  unable  to  pay,  reconveyed  the  premises  to  Smith 
by  the  deed  dated  24th  of  May,  1815,  which  was  executed  by 
Cunningham  and  wife,  and  received  by  Smith  and  Bush,  in 
satisfaction  of  the  purchase  money.  The  answer  admitted  the 
death  of  James  Cunningham  in  1832,  and  that  the  plaintiff  had 
demanded  her  dower,  but  denied  that  she  was  entitled  to  any, 
and  insisted  that  if  she  was  entitled,  her  right  was  subject  to  the 
payment  of  the  principal  moneys  mentioned  in  said  mortgage 
with  interest.  The  answer  also  admitted  that  the  defendant 
was  in  possession  of  all  except  ten  acres,  claiming  to  hold  un- 
der Smith  by  mesne  conveyances,  as  a  bona  fide  purchaser. 

The  proofs  taken  show  Ist.  A  warranty  deed  from  Smith  to 
James  Cuimingbam,  dated  May  2d,  1814,  for  the  consideration 
of  $5000,  acknowledged  the  3d,  and  recorded  the  5th  of  Mojfj 
1814,  at  6  if  dock  P.  M.    2d.  A  mortgage  firom  James  Cun- 
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ningham  to  Peter  Bush^  dated  3d  of  May,  1814,  to  secure  ^3^S0, 
covering  the  100  acres  in  question  and  also  195  acres  in  addi- 
tion, acknowledged  the  3d  and  recorded  the  5th  of  Mat/,  1814, 
at  5  €? clock  P,  AT.  3d.  A  certificate  signed  by  James  Cunning- 
ham, dated  May  3d,  1815,  by  which  he  Certifies  that  he  Will 
"  transfer  the  land  I  bought  of  Mr.  James  Smith  to  him  accord- 
ing to  the  last  bargain  agreed  on  by  said  Smith,  Peter  Bush 
and  Abner  Cunningham,  and  give  at  this  time  possession  of  all 
the  land  in  my  possession  that  I  got  of  him  the  said  Smith,  and 
at  or  before  ten  days  from  this  give  possession  of  all  the  build- 
ings on  said  possessions,  to  which  I  set  my  hand."  4th.  A  war- 
ranty deed  from  James  Cunningham  and  wife  of  the  100  acres, 
"  reserving  and  exempting  seven  acres  from  the  southwesterly 
part  of  said  piece  of  land  this  day  conveyed  by  James  Cunning- 
ham, the  said  party  of  the  first  part,  to  Wm.  Bush,"  dated  May 
24th,  1815.  5th.  A  certificate  of  the  clerk  of  Orange  coimty, 
showing  that  the  mortgage  so  given  to  Bush  was  discharged  as 
to  the  100  acres,  excepting  about  eight  acres,  by  his  satisfaction 
piece  acknowledged  and  filed  on  the  27th  of  January,  1816,  and 
that  the  residue  of  said  100  acres  was  discharged  in  like  man- 
ner, on  the  6th  of  May,  1816,  by  a  satisfaction  piece  acknow- 
ledged the  26th  of  April,  1816. 

The  defendant's  counsel  admits  that  the  age  of  the  plaintiff, 
her  marriage,  and  the  death  of  her  said  husband,  are  as  stated 
in  the  bill.  The  defendant  called  as  a  witness  Samuel  Smith, 
a  son  of  James  Smith,  who  proved  the  agreement  for  the  pur- 
chase of  the  100  acres  by  Cunningham  of  Smith  and  Bush,  sub- 
stantially as  stated  in  the  answer ;  Cunningham  agreeing  to 
give  the  mortgage  to  secure  the  whole  amount  of  the  purchase 
money.  The  mortgage  was  given  to  Bush  at  the  instigation 
of  James  Smith,  who  was  father  in  law  of  Bush :  the  lattet 
agreeing  to  give  the  former  "  obligations  to  secure  him."  James 
Smith  remained  in  possession  until  the  spring  of  1816,  when 
Cunningham  being  unable  to  pay,  made  a  proposition  to  give 
up  the  ptoperty.  Cunningham  told  James  Smith  '^  he  Would 
transfer  the  farm  b^ck  to  him  again  just  as  he  had  it  before.** 
Jtaneii  Sinsth  ^aid  "  he  would  think  it  over  and  let  him  know 
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what  he  would  do."  At  a  subsequent  day  the  parties  again  met, 
when  Cunningham  agreed  to  convey  the  93  acres  back  to 
Smith,  to  satisfy  and  pay  $2876  of  the  mortgage  given  to  Peter 
Bush,  being  the  purchase  money  for  that  93  acres.  It  was 
stated  at  every  one  of  these  meetings  that  no  money  had  been 
paid  by  Cunningham  for  the  land.  At  this  last  meeting  Cun- 
ningham executed  the  certificate  dated  May  3d,  1815.  This 
witness  further  testified,  "  1  succeeded  my  father  in  the  posses- 
sion of  the  premises,  and  sold  to  David  Webb,  and  Webb  sold 
to  William  Knight." 

J.  Wyman  Janes,  for  the  plaintifi*.  I.  The  deed  of  con- 
veyance from  James  Cunningham  and  the  complainant,  of  the 
24th  of  May,  1815,  is  inoperative  and  void  as  against  the  com- 
plainant. An  infant/em6  covert  cannot  bind  herself,  by  any 
deed  or  contract,  either  at  law  or  in  equity,  except  under  the 
sanction  of  the  court  of  chancery,  or  in  cases  provided  for  by 
the  statute.  {Janes  v.  Todd,  2  J  J,  Marsh.  361.  Sandfard  v. 
McLean,  3  Paige,  117,  121.)  II.  The  proof  offered  by  the 
defendant,  that  the  mortgage  to  Peter  Bush  was  given  by  James 
Cuimingham  to  secure  the  purchase  money  of  the  land  bought 
of  James  Smith,  is  inadmissible ;  and  if  admitted,  is  insuflicient 
to  establish  the  point.  1.  The  witness  Samuel  Smith  is  inter- 
ested. A  release  from  the  defendant  does  not  destroy  his  lia- 
bility upon  his  covenant  of  warranty.  2.  The  testimony  is 
introduced  to  contradict  sealed  instruments.  ( Webb  v.  Rice,  1 
mil,  608  ]  S,  a  6  Id.  219.  Stevens  v.  Cooper,  1  John.  Ch, 
429.  1  PhU.  Ev.  564,  notes  1429,  1434.)  III.  The  convey- 
ance of  24th  of  May,  1815,  to  James  Smith,  was  not  made  to 
satisfy  the  mortgage  to  Peter  Bush.  1.  The  testimony  does 
not  show  any  thing  more  than  an  executory  agreement  to  this 
eflTect.  2.  This  mortgage  was  satisfied  at  two  different  times ; 
as  to  a  portion,  27th  of  January,  1816 ;  and  as  to  residue,  26th 
of  April,  1816.  lY.  The  complainant  is  entitled  to  her  dower, 
notwithstanding  the  mortgage  to  Peter  Bush,  as  against  the 
defendant  and  all  persons  except  Bush  and  those  claiming  un- 
der him.    (1  R.  S.  733,  1^/  ed.  740,  §  4.)    James  Smith,  under 
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whom  the  complainant  claims,  never  was  an  equitable  mort- 
gagee. He  took  obligations  of  P.  Bush  for  his  share  of  the  mort- 
gage. Y.  This  deed  of  24th  of  May,  1815,  reserves  and  excepts 
seven  acres  of  this  lot,  which  the  defendant  admits  he  is  in 
possession  of,  but  to  which  he  sets  up  no  title  whatever ;  and 
the  complainant's  right  to  dower  in  this  portion  of  the  farm  is 
therefore  undisputed.  YI.  The  two  acres  which  the  defendant 
denies  that  he  is  in  possession  of,  is  not  a  part  of  the  seven  acres 
reserved  in  the  deed  from  the  complainant  to  James  Smith. 
YII.  The  complainant  is  entitled  to  damages  for  withholding 
her  dower  in  the  seven  acres  of  which  her  husband  died  seised. 
(1  R.  S.  734,  1st  ed.  742,  §  19.  RusseU  v.  Austin^  1  Paiffe, 
194.)  YIII.  The  complaiDant  is  entitled  to  costs.  1.  The 
court  of  chancery  has  concurrent  jurisdiction  with  courts  of  law, 
in  suits  for  assignment  of  dower.  [Badgley  v.  Bruce  4*  Sal- 
sey,  4  Paige,  98.  Russell  v.  Austin,  1  Id.  194.)  2.  The 
complainant  was  unable  to  proceed  at  law,  as  she  could  not 
pay  the  costs  of  the  former  suit  commenced  without  her  know- 
ledge or  consent    {Swain  v.  Perine,  5  John.  Ch.  488.) 

John  W.  Brown,  for  the  defendant.  1.  James  Cunningham, 
before  his  intermarriage  with  the  complainant,  having  executed 
a  mortgage  for  the  whole  of  the  purchase  money,  simultaneous 
with  the  execution  of  the  deed  to  him  by  James  Smith,  until 
payment  of  the  amount  secured  by  the  mortgage,  he  had  no 
such  seisin  as  would  entitle  the  complainant  to  her  dower. 
{Stow  V.  THft,  15  John.  Rep.  459.  Jackson  v.  Dewit,  6  Cowen, 
316.  4  Kenfs  Com.  44,  45.)  2.  By  the  agreement,  James 
Smith  was  to  continue  in  the  possession  of  the  premises  until 
Cunningham  paid  the  purchase  money.  The  mortgage  to  Pe- 
ter Bush  to  secure  the  payment  of  the  purchase  money,  coupled 
with  Bush's  interest  in  the  premises,  and  the  agreement  that 
Smith  should  retain  the  possession,  was  to  all  intents  and  pur- 
poses a  mortgage  to  James  Smith.  3.  James  Cunningham  ob- 
tained the  possession  for  two  or  three  weeks  by  a  forcible  entry, 
and  in  violation  of  the  agreement.  He  therefore  never  was  in 
the  lawful  or  rightful  possession  of  the  property,  and  the  con- 
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trs^ct  of  sale  was  never  consummated.  4.  Peter  Bush,  the  mort- 
gagee, held  the  mortgage  for  the  benefit  of  James  Smith,  who 
was  in  fact  the  real  mortgagee.  Bush  was  present  at,  and  a 
party  to,  the  agreement  by  which  the  mortgaged  premises  were 
conveyed  to  James  Smith  in  satisfaction  of  the  mortgage  debt. 
This  conveyance  operated  as  a  release  of  the  equity  of  redemp- 
tion to  James  Smith,  who  was  in  fact  the  mortgagee.  5.  James 
Smith  having  re-entered  and  resumed  the  possession  as  mort- 
gagee or  under  the  mortgagee,  with  a  conveyance  of  James 
Cunningham's  equity  of  redemption,  (if  he  had  any,)  and  the 
defendant  William  Knight  deducing  a  regular  title  from  James 
Smith,  the  complainant  is  not  entitled  to  be  endowed  of  the  one 
third  part  of  the  premises  until  she  pays,  or  offers  to  pay,  a  due 
proportion  of  the  mortgage  debt  ( Van  Dyne  v.  Thayer^  19 
Wend.  164 ;  fi".  C.  12  Id.  234.  BeU  v.  Mayor  of  New-  York^ 
XO  Paige,  50,  67.  4  Kenfs  Com.  44,  45.  Swain  v.  Ferine, 
6  John.  Ch.  482.)  6.  The  proof  shows  that  James  Cunning- 
ham, the  husband  of  the  complainant,  never  paid  any  part  of 
the  purchase  money.  In  equity,  therefore,  he  never  had  any 
seisin  or  property  in  the  premises  in  question.  7.  The  admis- 
sions and  declarations  of  the  husband  are  competent  evidence 
in  bar  of  the  widow's  claim  for  dower,  as  they  would  be  in  bar 
of  her  title  as  heir  or  grauxtee.  ( Van  Dyne  v.  Thayer ^  14  Wend. 
Rep.  233.) 

Barculo.  J.  There  can  be  no  doubt  of  the  correctness  of 
the  position  contained  in  the  plaintiff's  first  point,  that  the  deed 
of  the  24th  of  May,  1815,  having  been  executed  by  the  plaintiff 
when  an  infant /cttic  covert,  does  not  bind  or  affect  her,  by  vir- 
tue of  such  execution.  The  first  question  to  be  considered, 
therefore,  is  whether  the  testimony  of  the  witness  Samuel  Smith 
was  inadmissible,  on  the  ground  of  interest,  as  contended  for 
by  the  plaintiff's  counsel.  No  objection  was  made  before  the 
examiner,  to  the  testimony  on  this  groimd.  Notwithstanding 
that,  however,  a  release  from  the  defendant  to  the  witness  was 
e;^ecuted.  But  the  counsel  insists  that  the  interest  was  of  such 
a  Qature  that  it  could  not  be  released,  and  that,  therefore,  thi^ 
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objection  may  be  raised  at  the  hearing.  The  &ct  upon  which 
the  objection  rests  is,  that  the  witness  conveyed  the  premises 
by  warranty  deed  to  David  Webb,  who  in  like  manner  convey- 
ed to  the  defendant.  From  this  fact  it  is  argued  that  Webb  is 
Mable  on  his  covenant  to  the  defendant,  and  that  the  witness  is 
liable  over  to  Webb,  in  case  the  plaintiff  should  recover  in  this 
suit ;  and  that  the  defendant's  release  cannot  discharge  the  wit- 
ness from  his  liability  to  Webb.  The  answer  to  this  proposition  is, 
that  it  is  sufficient,  if  cU  the  time  of  testifying  the  witness  is 
disinterested ;  and  it  is  not  a  question,  whether  l^e  may,  by  possi- 
bility, or  in  the  course  of  events,  become  interested.  I  am  also 
inclined  to  think  that  the  release  would  be  a  defence  of  which 
Webb  could  avail  himself  in  an  action  by  the  defendant.  It  is 
further  contended  that  the  covenant  runs  with  the  land,  and 
that  therefore  the  witness  must  be  liable  to  any  person  who 
may  at  any  time  come  in,  as  immediate  grantee  of  the  defen- 
dant, or  by  subsequent  conveyances.  To  this  objection  the  an- 
swer is,  that  the  covenant  runs  with  the  land  so  long  as  it 
remains  unbroken.  When  it  is  broken  by  an  eviction  of  the 
purchaser  or  his  assignee,  a  right  of  action  accrues  to  him  to 
recover  the  consideration  money  and  interest.  {Kane  v.  iSanp- 
ger,  14  John.  89.  Withy  v.  Mumford,  6  CoweUj  137.)  It 
then  takes  the  character  of  a  chose  in  action,  and  can  be  re- 
leased by  the  covenantee  or  his  assignee.  At  the  time  of  giving 
the  release  the  defendant  had  a  contingent  right  of  action 
against  the  witness.  If  he  should  be  evicted  by  the  result  of 
this  suit,  that  right  would  become  absolute,  and  would  be  for- 
ever discharged  by  this  release.  The  covenant  could  never 
pass  to  any  subsequent  purchaser.  If,  however  the  recovery 
should  be  in  favor  of  the  defendant  in  this  suit,  then  the  witness 
would  probably  remain  liable  on  his  covenant,  to  subsequent 
owners :  but  that  very  liability  would  rather  tend  to  interest 
him  against  the  defendant,  inasmuch  as  a  recovery  against  the 
defendant,  after  the  giving  of  the  release,  could  not  affect  the 
witness  injuriously,  but  would  forever  terminate  his  liability. 
This  question  has  been  twice  decided  in  the  supreme  court  of 
Cioonecticut.    In  the  case  of  Abby  v.  Goodrich^  (3  Day^  433,) 
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the  court  held  that  the  interest  could  not  be  released.  But  in 
Clark  V.  Johnson^  (5  Day,  373,)  the  precise  point  was  determined 
in  favor  of  the  competency  of  the  witness.  The  case  of  Ford 
V.  Walsworthj  (19  Wend,  334,)  involved  the  same  principle.  In 
that  case  Beach  conveyed  to  Rowley  with  covenants  for  quiet 
enjoyment:  Rowley  conveyed  to  the  wife  of  the  defendant 
On  the  trial,  the  defendant  offered  Beach  as  a  witness,  who 
being  objected  to,  the  defendant  executed  a  release.  The  cir- 
cuit judge  still  rejected  him.  The  supreme  court  held  that  the 
release  was  sufficient  to  remove  the  incompetency,  and,  on  that 
and  other  grounds,  ordered  a  new  trial. 

The  testimony  of  Samuel  Smith  being  admitted,  I  think  it 
establishes,  in  connection  with  the  documentary  evidence,  the 
fact,  that  the  mortgage  was  given  to  Peter  Bush  for  the  pur- 
chase money,  and  that  the  reconveyance  by  Cunningham,  on 
the  24th  of  May,  1815,  was  given  and  received  in  satisfaction  of 
the  mortgagee's  debt,  to  the  amount  of  $2875.  The  deed  and 
mortgage  being  acknowledged  and  recorded  at  the  same  timey 
raise|  of  themselves,  a  presumption  that  they  were  simultaneous 
acts,  and  that  the  latter  was  given  for  the  purchase  money,  al- 
though given  to  Bush  instead  of  Smith.  {Kettle  v.  Van  Dyck^ 
1  Sandf.  Ch.  Rep,  76.)  These  facts  raise  the  next  question : 
whether  James  Cunningham  had  such  a  seisin  of  the  premises 
as  would  entitle  the  plaintiff  to  her  dower.  Upon  this  point  the 
authorities  are  full  and  conclusive.  Kent  in  his  commentaries, 
(4  Kent,  45,)  lays  down  the  rule  thus :  ''  If  the  mortgage  was 
executed  on  a  purchase  before  marriage,  and  the  husband  re- 
leases the  equity  after  the  maniage,  the  wife's  right  of  dower 
is  entirely  gone :  for  it  never  attached,  as  the  mortgage  was 
executed  immediately  on  receiving  the  purchasei's  deed."  The 
case  of  Jackson  v.  Dewitt,  (6  Cowen,  316,)  is  precisely  in  point. 
There  Bruyn  conveyed  to  Depuy,  and  took  back  a  mortgage 
for  the  purchase  money.  Depuy  then  raanied  Catharine  Be- 
vier.  Depuy  afterwards  reconveyed  to  Bruyn  for  the  moneys 
due  on  the  mortgage.  Hixon,  the  lessor  of  the  plaintiff,  derived 
title  by  several  mesne  conveyances  from  Bruyn.  After  Depuy's 
death,  dower  was  assigned  to  his  widow  by  the  surrogate.    She 
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brought  ejectment  in  the  supreme  court  and  recovered  against 
Hixon.  (17  John.  123.)  Dewitt  was  in  possession  as  her  ten* 
ant.  The  court  held  that  the  widow  was  not  entitled  to  dower ; 
upon  the  ground  that  the  husband  had  an  instantaneous  seisin 
only,  and  therefore  the  widow  was  never  entitled  to  dower,  and 
accordingly  ordered  judgment  for  the  plaintiff.  {See  also  Stow 
V.  Tifft^  15  John.  458.)  The  case  of  Jackson  v.  Dewitt  is  not 
to  be  distinguished  from  the  present.  It  is  proper,  however,  to 
notice  one  or  two  other  points  taken  by  the  plaintiff's  counsel 
on  the  argument. 

1.  He  contends  that  under  the  statute  (1  R.  S.  740,  §  4,)  the 
widow  is  entitled  to  dower  as  against  every  other  person,  ex- 
cept the  mortgagee  and  his  assigns ;  and  that  therefore  the  de- 
fendant, claiming  under  Smith,  cannot  avail  himself  of  this 
defence,  as  the  mortgage  was  given  to  Bush.  That  statute  does 
not  change  the  law,  nor  is  it  applicable  to  the  case  of  a  mort- 
gage for  the  purchase  money.  I  think,  however,  in  eqi 
Smith  must  be  regarded  as  the  real  mortgagee.  The 
sold  by  him,  and  the  mortgage,  by  his  direction,  taken 
by  Bush.  The  property  was  reconveyed  to  Smith  in 
tion  of  the  mortgage,  and  the  mortgage  cancelled  on  the 
of  that  conveyance.  2.  It  is  contended  that  the  defen< 
his  answer,  admits  himself  in  possession  of  the  whole 
while  the  deed  to  Smith  conveys  but  93  acres.  But  I  find  ^ 
examining  the  pleadings,  that  the  bill  charges  that  Cunning- 
ham conveyed  to  Smith,  with  certain  reservations,  the  whole 
100  acres.  This  the  answer  admits.  The  fact  is  thus  estab- 
lished that  the  whole  100  acres  were  reconveyed  to  Smith  with 
certain  reservations.  Now  although  when  produced  the  deed 
shows  an  exception  of  seven  acres,  the  plaintiff  cannot  avail 
herself  of  that  discrepancy,  as  there  is  a  material  difference  be- 
tween an  exception  and  a  reservation.  An  exception  is  some- 
thing taken  out  of  that  which  is  before  granted,  by  which  means 
it  does  not  pass  by  the  grant,  but  is  severed  from  the  estate 
granted.  A  reservation  is  something  issuing  out  of  the  thing 
granted,  and  not  a  part  of  the  thing  granted.  {Cruisers  Dig. 
tit,  32,  Deed,  ch.  3)    In  Shepherd's  Touchstone  the  distinction 
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is  thus  made :  ^'  This  [a  reservation]  doth  differ  from  an  excep- 
tion, which  is  ever  of  part  of  the  thing  granted,  and  of  a  thii^ 
in  esse  at  the  time,  but  this  is  of  a  thing  newly  created  or  reserved 
out  of  a  thing  demised  that  was  not  in  esse  before ;  so  that 
this  doth  always  reserve  that  which  was  not  before,  or  abridge 
the  tenure  of  that  which  was  before."  {See  also  4  Kenfs 
Com,  468.)  The  defendant  has  doubtless  been  drawn  into 
the  mistake  of  admitting  more  than  he  intended,  and  more 
than  is  true,  by  the  want  of  precision  in  the  language  of  the  bill. 

Again ;  there  is  another  fatal  objection  to  this  part  of  the 
plaintiff's  argument.  If  the  exception  in  the  deed  is  considered 
it  excepts  seven  acres  "  this  day  conveyed  by  James  Cunning- 
ham to  William  Bush."  The  evidence  in  this  case,  I  think, 
fully  warrants  the  conclusion,  that  the  conveyance  of  them 
seven  acres  to  William  Bush,  of  which  this  recital  is  evidence 
binding  the  plaintiff,  {Cowen  4*  HtlTs  Notes,  160,)  was  in  satis- 
fection  of  that  part  of  the  mortgage  moneys  due  to  Peter  Bush. 
In  this  view  of  the  case  the  plaintiff  could  not  be  entitled  to 
dower  in  the  seven  acres,  whether  they  were  in  the  defendant's 
possession  or  not. 

Upon  the  whole,  1  think  the  plaintiff  has  &iled  to  make  out 
a  case  entitling  her  to  dower,  in  any  part  of  the  pr^nisee.  The 
bill  must  be  dismissed  with  costs. 


Same  Term.    Be/ore  the  same  Justice. 
Sears  and  others  vs.  Shafer  and  Shafer.  / 

Where  a  penon  intezeeted  in  remaiDder  in  real  eitate  deHsed  te  others  tar  fift,  vot- 
nntarOy,  and  as  a  free  gift,  eonyeyB  ^er  interat  to  the  tenantt  tat  U§t^  from  t 
•enee  of  juetiee,/uid  to  cany  into  effect  the  rappoaed  mtentiona  of  the  lartjta^ 
■uch  conveyance  is  valid,  if  execnted  by  the  grantor  freely  and  andemfandin^, 
with  a  fall  knowledge  of  her  rights  and  interests,  and  of  the  conaeqnencss  d 
her  act 

Tito  o^intetts  of  wiUieMes,  m  to  the  inenta!  ttptatf  of  a  graator  ia  <i  utoi^aaw^ 
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or  M  to  his  beiog  subject  to  the  control  of  othen,  are  inadimnible  as  evidence. 
The  only  legal  testimony  on  such  subjects — except  in  cases  of  witnesses  to  a  will, 
or  on  questions  of  science — consists  of  the  acts  and  declarations  of  the  parties 
evincing  a  want  of  capacity  or  subjection  to  influence. 

It  is  for  the  court,  and  not  the  witness,  to  form  an  opinion  firom  the  &cts. 

Where  a  gift  is  disproportionate  to  the  means  of  the  giver,  and  the  giver  is  a  person 
of  weak  mind,  of  an  easy  temper  and  yielding  disposition,  liable  to  be  imposed 
upon,  a  court  of  equity  will  look  upon  such  a  gifl  with  a  very  jealous  eye,  and 
will  very  strictly  examine  the  conduct  and  behavior  of  the  person  in  whose  favor 
it  is  made.  If  it  can  discover  that  any  acts,  or  stratagems,  or  any  undue  means, 
have  been  used  by  hipi  to  procure  such  gift  ^  if  it  see  the  least  speck  of  imposition 
at  the  bottom,  or  that  the  donor  is  in  such  a  situation  with  respect  to  the  donee  as 
may  naturally  give  the  latter  an  undue  mHuence  over  the  former;  if  there  be  the 
least  scinHUa  of  fraud,  the  court  will  interpose. 

The  principle  upon  which  a  court  of  equity  grants  relief  against  conveyances  ob- 
tained by  fraud,  or  undue  influence,  is  applicable  to  all  cases  where  the  relation 
between  the  parties  gives  one  a  controlling  influence  over  the  other. 

The  ^t  of  a  deed  having  been  prepared  at  the  sole  instance  of  the  grantee,  and 
not  shown  to  the  grantor,  or  mentioned  to  him,  until  the  same  was  presented  for 
execution,  is  a  suspicious  circumstance,  and  raises  a  presumption  of  fraud.  But 
it  is  not  decisive,  and  may  be  rebutted  by  proof  that  there  has  been  no  abuse  of 
confidence  by  the  grantee. 

It  is  incumbent  upon  a  party  who  sets  up  a  voluntary  conveyance  executed  under 
suspicious  ciKumstances,  to  show  aflirmatively  that  the  transaction  was  fidr  and 
honest 

In  EatJiTY.  Dedrick  Shafer,  of  the  county  of  Orange, 
grandfather  of  the  plaintiffs  and  defendants,  died  in  1807, 
leaving  his  last  will  and  testament,  by  which  he  devised  to 
each  of  his  three  sons,  Dedrick,  Daniel  and  Frederick,  a  farm, 
generally,  without  words  of  limitation,  or  inheritance,  and  gave 
to  his  daughter  Elizabeth  £720,  to  be  put  out  by  the  executors, 
and  the  interest  paid  to  her  annually.  The  three  sons  were 
appointed  executors,  and,  soon  after  their  father's  death,  took 
upon  themselves  the  execution  of  the  will.  On  the  5th  day  of 
February,  1820,  Elizabeth,  being  then  the  widow  of  Benjamin 
Sears,  deceased,  executed  to  each  of  her  brothers  a  release  of 
the  farm  so  devised  to  him,  reciting  therein  that  the  parties 
believed  that  the  testator  intended  to  devise  in  fee^  but  that  the 
terms  of  the  will  gave  only  a  life  estate,  and  that  the  release  was 
designed  to  give  effect  to  such  intentions.  Elizabeth  died  on  the 
28th  of  July,  1820,  leaving  the  plaintifis  her  childien-  and  hein 
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at  law,  surviving  her,  some  of  whom  were  infants  of  tender 
age.  The  sons  are  also  dead.  Frederick  died  in  1841^  and 
left  the  defendants  his  children  and  heirs  at  law — Shaving  con- 
veyed the  premises  in  question  to  the  defendants  respectively, 
in  two  parcels,  by  deed,  before  his  death.  In  the  spring  of  1846, 
the  defendants  respectively  served  notices  upon  the  plaintiffs, 
requiring  them  to  assert  their  claim  to  the  lands  in  question, 
pursuant  to  the  statute  for  the  determination  of  claims  to  real 
estate.  The  plaintiffs  thereupon  filed  declarations  in  the  su- 
preme court  to  said  claims,  and  issue  was  joined  thereon.  The 
plaintiffs  then  filed  their  bill  to  obtain  a  decree  setting  aside 
the  release  so  given  by  Elizabeth  to  Frederick,  on  the  ground 
that  the  same  was  obtained  by  fraud  and  undue  influence. 

Wm.  S.  Sears  ^  C.  Borland,  for  the  plaintiffs. 

8.  /.  Wilkin^  for  the  defendants. 

Barculo,  J.  It  is  a  proposition  too  plain  to  admit  of  dis- 
cussion, that  under  the  devise  in  his  father's  will,  Frederick 
took  but  a  Ufe  estate  in  the  premises  in  question.  Upon  the 
father's  death,  therefore,  the  remainder  vested  in  his  heirs  at 
law ;  of  whom  Elizabeth  was  one ;  and  as  such,  she  was  enti- 
tled to  a  fourth  part  of  the  estate  not  disposed  of  by  the  wilL 
This  one-fourth  passed  to  her  heirs  at  law,  the  present  plain- 
tiffs, unless  her  interest  was  conveyed  by  the  release  dated  6th 
of  February,  18%.  The  whole  case,  consequently,  turns  upon 
the  validity  of  that  instrument 

It  is  not  pretended  that,  at  the  time  it  bears  date,  Elizabeth 
was  a  lunatic  or  otherwise  wholly  incompetent  to  do  any  legal 
act  The  utmost  that  is  claimed  by  the  plaintiflfs'  counsel  is, 
that  she  was  greatly  weakened  and  prostrated  in  body,  by 
disease  and  pain,  and  that  thereby  her  mind  had  become 
enfeebled  and  exposed  to  the  action  of  exterior  influences ;  that 
she  had  always  lived  <xi  terms  of  friendship  with  her  broth^ 
and  reposed  in  them  the  most  im^rfkit  oMfidence ;  and  that 
imkaog  advantage  of  dkis  pontaoD,  thegr  birf  exercised  an  imdoe 
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inflnence  oyer  her,  and  procured  from  her  this  release,  without 
consideration,  and  under  such  circumstances  as  require  this 
court  to  pronounce  it  void. 

Before  proceeding  to  examine  the  main  question,  it  may  be 
proper  to  notice  one  point  of  the  argument  which  was  very 
strenuously  urged  upon  the  court,  and  to  which  numerous 
authorities  were  cited.  The  counsel  claimed  that  this  release, 
being  of  a  valuable  interest  in  lands,  was  without  consideration, 
and  therefore  void.  This  would  undoubtedly  be  true,  if  the 
transaction  assumed  the  aspect  of  a  purchase  and  sale ;  but 
the  defendants  do  not  claim  to  hold  as  purchasers  for  a  valu- 
able consideration,  in  the  ordinary  acceptation  of  that  phrase. 
They  claim  that  the  testator  intended  to  give  the  land  to 
Frederick,  in  fee,  and  was  only  prevented  by  an  arbitrafy  rule 
of  law ;  and  that  Elizabeth,  from  a  sense  of  justice,  and  to 
carry  into  effect  the  intentions  of  her  father,  voluntarily,  and 
as  a  free  gift,  conveyed  her  interest  to  her  brothers.  If  this  be 
so — ^if  she  executed  this  release  freely  and  understandingly, 
with  a  frill  knowledge  of  her  rights  and  interests,  and  of  the 
consequences  of  her  act,  it  must  stitnd.  "  Sttxt  pro  ratione 
voluntas,^  For,  the  relations  of  the  parties  are  such,  that  a 
mere  gift,  by  a  proper  conveyance,  would  be  valid.  ^<  Every 
man  may  give  a  part  or  all  of  his  fortune  to  the  most  worthless 
object  in  the  creation ;  and  the  court  of  chancery  never  did 
rescind  or  annul  donations,  merely  because  they  were  improvi- 
dent, and  such  as  a  wise  man  would  not  have  made,  or  a  man 
of  very  nice  honor  would  not  have  accepted."  {Shelford  on 
Lunatics,  268.)  \ 

Let  us  then,  in  the  first  place,  proceed  to  inquire  into  the 
mental  condition  of  the  grantor  at  the  time  of  signing  the 
release,  and  see  how  fieir  it  partakes  of  that  character  which 
will  justify  the  court  in  estimating  it  as  one  of  the  component 
parts  of  a  case  of  fraud,  requiring  relief.  Much  of  the  testimony 
on  this  point  was  objected  to  by  the  defendants'  counsel,  and 
must  be  rejected  and  laid  out  of  the  case.  This  is  the  case  as 
respects  all  the  answers  giving  the  opinions  of  witnesses  as  to 
the  capacity  of  Elizabeth,  or  as  to  her  being  subject  to  the 
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control  of  her  brothers.  The  only  legal  testimony  on  such 
subjects,  except  in  case  of  ivitnesses  to  a  will,  or  on  questions 
of  science,  consists  of  the  acts  and  declarations  of  the  parties 
evincing  a  want  of  capacity  or  subjection  to  influence.  {Cowen 
4*  HUVs  Notes,  759.)  It  is  for  the  court,  not  the  witness,  to 
form  an  opiniony  from  the  facts.\  In  this  case,  the  witnesses 
have  very  freely  given  their  opinions  on  this  subject ;  in  many 
instances,  without  stating,  a  single  fact  to  sustain  them.  All 
such  testimony  must  be  disregarded ;  and  the  plaintiffs  are  not 
to  be  allowed  the  costs  of  taking  it,  if  a  decree  should  go  in 
their  favor.  In  regard  to  the  testimony  objected  to  merely  on 
the  ground  of  its  being  in  answer  to  leading  questions,  it  can- 
not be  wholly  rejected.  The  rule  at  law  is,  that  no  exception 
will  lie  for  allowing  leading  questions  to  be  put  by  a  judge  at 
circuit.  Testimony  of  that  description,  however,  so  far  as  it 
appears  to  have  been  drawn  out  by  the  form  of  the  question, 
will  be  entitled  to  much  less  consideration,  than  if  the  questions 
had  been  fairly  put 

The  legitimate  evidence  establishes  the  fact  that  Elizabeth 
Shafer  was  naturally  of  a  mild  and  easy  disposition,  that  she 
was  afflicted  with  a  terrible  disease,  which  had  been  preying 
upon  her  health  for  a  long  time.  A  cancer  in  the  lip  was  grad- 
ually eating  into  her  throat,  occasioning  great  pain,  as  well  as 
difficulty  in  eating  and  conversing.  In  the  fall  of  1819  she 
went  to  New- York  to  have  an  operation  performed ;  but  finding 
it  could  not  be  done,  she  returned  greatly  depressed  in  spirits ; 
and  from  that  time  was  chiefly  confined  to  her  room,  and  a 
portion  of  the  time  confined  to  her  bed,  despairing  of  relief.  In 
the  language  of  a  witness,  "  she  appeared  to  sink  down  in  mind 
and  body."  During  all  this  period  her  pain  was  so  acute  as  to 
require  the  taking  of  laudanum,  by  way  of  anodyne,  several 
times  a  day.  It  is  quite  clear  that  there  is  nothing  in  all  this 
like  incapacity.  There  was  no  doubt  intellect  enough  remain- 
ing to  create  a  valid  disposition  of  her  estate,  in  the  absence  of 
other  indicia  of  fraud.  But  the  situation  of  this  woman  is 
proper  to  be  taken  into  consideration,  with  the  other  circum- 
stances ;  as  being  that  of  a  person  much  impaired  in  body  and 
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somewhat  enfeebled  in  mind ;  as  one  not  likely  to  be  vigilant 
and  alert  in  looking  after  her  pecuniary  interests ;  as  one  who 
would  be  apt  to  lean  on  her  relatives  and  friends  for  advice  and 
assistance  in  the  management  of  her  estate ;  and  who,  to  some 
extent,  would  be  weak  in  resisting  importunities,  apd  liable  to 
be  aflfected  by  undue  influence  coming,  as  she  supposed,  from  a 
friendly  source.  The  law  recognizes  this  partial  imbecility,  and 
throws  its  protection  around  persons  thus  situated.  And,  whilst 
the  court  disclaims  all  jurisdiction  to  interfere  on  account  of  the 
folly  or  improvidence  of  an  act,  done  by  a  person  of  sound  though 
impaired  mind,  understandingly  and  deliberately,  yet  there  are 
numerous  instances  in  which  persons  of  weak  understanding 
have  been  reUeved,  when  they  appeared  to  have  been  imposed 
upon  in  their  dealings ;  and  unreasonable  purchases  and  secu- 
rities which  had  been  obtained  from  them,  have  been  set  aside 
in  their  favor,  when  want  of  consideration,  or  the  improvident 
nature  of  the  transaction,  has  raised  a  presumption  that  fraud 
and  misrepresentation  were  employed.  {Shelf,  on  Lun.  267.) 
When  the  gift  is  disproportionate  to  the  means  of  the  giver,  and 
the  giver  is  a  person  of  weak  mind,  of  an  easy  temper  and 
yielding  disposition,  liable  to  be  imposed  upon,  the  court  will 
look  upon  such  a  gift  with  a  very  jealous  eye,  and  will  very 
strictly  examine  the  conduct  and  behavior  of  the  person  in 
whose  favor  it  is  made.  If  it  can  discover  that  any  arts  or 
stratagems,  or  any  undue  means,  have  been  used  by  him  to 
procure  such  gift ;  if  it  see  the  least  speck  of  imposition  at  the 
bottom,  or  that  the  donor  is  in  such  a  situation  with  respect  to 
the  donee  as  may  naturally  give  him  an  undue  influence  over 
him ;  if  there  be  the  least  scintilla  of  fraud,  a  court  of  equity 
will  interpose.  {Gartside  v.  Isherwood,  1  Bro.  C.  C.  560. 
Clarksm  v.  Hanway,  2  P.  Wms.  203.  Bmnet  v.  Vade,  2 
Atk,  325.  WhUe  v.  Small,  2  Ch.  Cas.  103.  Osmond  v.  FUz- 
rotfy  3  P.  Wms.  130.  Chesterfield  v.  Jansen,  2  Ves.  125. 
Leuris  V.  Peady  1  Ves.  Jan.  19.  Harding  v.  Handy,  11  Wheat. 
126.    Partington  v.  Eglington,  2  Vem.  189.) 

The  next  circumstance  to  be  considered  is,  the  relationship 
of  the  parties.    The  three  brothers  were  the  executors  of  their 
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father's  will,  and  trustees  of  the  legacy  bequeathed  to  Elisa- 
beth. The  sister,  after  the  death  of  her  husband,  naturally 
turned  to  her  brothers  for  counsel  and  aid  in  the  management 
of  her  little  property.  The  evidence  shows  that  they  lived  on 
the  terms  of  the  closest  friendship,  and  that  she  always  advised 
with  them,  or  some  of  them,  in  regard  to  her  affairs ;  and  had 
full  confidence  in  their  judgment  and  integrity.  The  books  are 
full  of  authorities  showing  the  jealousy  with  which  courts  re- 
gard transactions  between  persons  connected  by  fiduciary  rela- 
tions. It  is  a  very  common  occurrence  in  the  English  courts, 
to  set  aside  deeds  and  gifts  made  by  a  ward  to  his  former  guar- 
dian, soon  after  coming  of  age.  {HyUon,  v.  Hylton,  2  Ves.  sen. 
647.  Dawson  v.  Ma^setf,  1  Ball  ^  Beatty,  219.  Aylward 
V.  Kearney y  2  Jd.  463.)  So  also  in  regard  to  conveyances  from 
a  client  to  his  attorney.  ( Welles  v.  Middleton,  1  Conn.  112. 
Wood  V.  Downes,  18  Ves.  120.)  A  conveyance  to  a  clergyman 
by  one  who  confided  in  him  as  a  spiritual  guide,  was  set  aside 
in  Huguenin  v.  Basely ,  (14  Ves.  273.)  An  agreement  by  a 
patient  in  favor  of  his  physician  was  also  set  aside.  (7  Sim. 
539 ;  ^.  C.  on  appeal,  4  Mylne  ^  Craig,  269.) 

But  the  principle  is  by  no  means  confined  to  these  classes  of 
cases.  It  is  applicable  to  all  cases  where  the  relation  between 
the  parties  gives  one  a  controlling  influence  over  the  other.  In 
the  language  of  Sir  Samuel  Romilly,  in  Hugtienin  v.  Basely, 
"  the  relief  stands  upon  a  general  principle,  applying  to  all  the 
variety  of  relations  in  which  dominion  may  be  exercised  by  one 
person  over  another."  As  in  the  case  of  a  wife  who  insinuated 
herself  into  the  favor  of  an  old  man,  and  clandestinely  obtained 
from  him  a  conveyance  of  his  estate.  {Hervey  v.  Hervey,  1  Atk. 
564.)  And  in  the  case  of  an  agreement  made  by  an  uncle,  on 
his  death  bed,  in  favor  of  his  nephew.  ( WUlan  v.  WHlan,  16 
Ves.  72.)  So  when  a  servant  had  accompanied  a  young  no- 
bleman on  his  travels  during  his  minority,  to  protect  him  from 
imposition,  and  remained  with  him  till  he  was  twenty-seven 
years  of  age,  and  then  persuaded  him  to  give  him  a  bond  fi>r 
£1000,  the  court  relieved  on  the  ground  of  fraud,  and  decreed 
the  bond  to  be  delivered  up,  saying  that  the  servant,  instead  of 
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acting  agreeably  to  his  trust,  had  been  guilty  of  imposition ; 
and  that  a  breach  of  trust  was  of  itself  evidence  of  the  greatest 
fraud  ;  because  a  man,  however  careful  otherwise,  was  apt  to 
be  off  his  guard  when  dealing  with  one  in  whom  he  reposed 
confidence.  (3  P.  Wms.  129.)  Upon  the  same  principle,  the 
chancellor  of  the  state  of  Maryland  annulled  a  deed  obtained 
by  a  daughter  from  her  mother,  in  pursuance  of  a  promise  made 
to  her  father  before  his  death,  by  "  most  gross  abuse  of  confi- 
dence and  by  a  fraudulent  combination."  {Colegate  D.  Owen!s 
casBy  1  BlanfTs  Ch.  Rep.  370.) 

3.  Another  fact  worthy  of  consideration  is,  that  the  release 
was  prepared  at  the  instigation  of  Daniel,  one  of  the  brothers. 
He  employed  an  attorney  to  draw  this  and  two  other  similar 
releases — one  in  favor  of  each  of  the  brothers — and  it  does  not 
appear  that  Mrs.  Sears  had  any  interview  with  the  attorney,  or 
knew  any  thing  about  the  papers,  until  they  were  presented  for 
execution.  In  OwerCs  case^  {sup,^)  the  chancellor  mentions  as  a 
prominent  badge  of  fraud :  '^  The  deed  was  prepared  at  the 
sole  instance  of  the  defendant.  It  was  never  at  any  time  sub« 
mitted  to  the  consideration  of  the  plaintiff,  or  in  her  possession 
for  an  instant  before  its  execution."  All  this  is  emphatically 
true  in  the  present  case.  Shelford  thus  lays  down  the  rule, 
page  271.  ''  The  fact  of  a  deed  having  been  prepared  by  the 
party  who  takes  a  benefit  underwit,  is  generally  considered  a 
suspicious  circumstance,  and  raises  a  presumption  of  fraud ;  but 
it  is  not  decisive,  and  may  be  rebutted  by  showing  that  the 
party  has  not  abused  the  confidence  placed  in  him.  For  where 
an  instrument  is  prepared  by  direction  of  the  party  who  «eeks 
advantage  from  it,  and  the  other  party  has  no  person  with  whom 
he  consults  on  the  subject,  or  any  thing  is  withheld  from  a 
person  so  consulted,  a  great  degree  of  jealousy  attends  the  in- 
strument." Daniel  seems  to  have  been  the  principal  actor  in 
procuring  the  release.  This  was  probably  owing  to  his  being 
more  intimate  with,  and  having  a  greater  share  of  the  confi- 
dence of  his  sister.  But  the  three  brothers  are  so  connected  in 
the  transaction,  that  each  is  affected  by  the  acts  of  the  other. 
They  were  all  in  the  same  situation ;  each  held  a  farm  by  the 
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same  tenure  ;  each  required  a  release  from  the  heirs  at  law  of 
their  father  to  perfect  their  title.  They  released  to  each  other 
and  Elizabeth  signed  the  release  with^  them. 

4.  The  circumstances  attending  the  execution  of  this  paper 
have  an  important  bearing  upon  this  case.  It  is  obvious  that 
the  mode  in  which  the  papers  were  prepared  is  of  very  httle 
consequence,  provided  they  were  submitted  to  her,  and  fairly 
examined  and  understood  by  her,  before  execution.  On  the 
other  hand,  if  they  were  not  read  by,  nor  to,  her,  nor  explained 
to  her,  then  it  is  indeed  difficult  to  see  how  they  can  stand  as 
her  deeds.  It  appears  from  the  evidence,  that  in  the  latter  part 
of  January,  or  the  first  of  February,  Daniel  went  to  the  resi- 
dence of  Mrs.  Sears  to  take  her  to  his  house.  She  was  unable 
to  go  th^  first  and  second  times  he  went  for  her.  The  third 
time  she  went  with  him  and  remained  at  his  house  a  day  and 
one  or  two  nights.  This  was  about  the  time  of  the  execution 
of  the  releases.  But  whether  they  were  executed  during  this 
time,  or  a  few  days  afterwards  at  her  house,  is  left  in  some 
doubt.  The  preponderance  of  the  testimony  is  in  favor  of  the 
latter  supposition.  Gen.  Borland,  the  surviving  subscribing 
witness,  does  not  recollect  the  execution  of  the  paper  ;  his  im- 
pression is  that  it  was  executed  at  Mrs.  Sears'  house.  Eve  Sha- 
fer, the  mother  of  the  defendants,  swears  that  she  was  present 
at  the  house  of  Mrs.  Sears  wfien  a  release  was  signed ;  that 
Gen.  Borland  brought  the  release  there  and  read  it  over  to  the 
persons  there,  of  whom  Mrs.  Sears  was  one.  I  think  the  fadi 
conclusion  is,  that  Mrs.  Sears  was  taken  down  to  DaniePs,  and 
her  assent  obtained  to  the  arrangement ;  that  Daniel  then  went 
to  Gen.  Borland's  and  had  the  papers  prepared,  and  tMen  the 
'  parties,  at  a  subsequent  day,  met  and  executed  them  at  the 
house  of  Mrs.  Sears.  But  the  circumstances  attending  this 
transaction  do  not  satisfy  my  mind  that  Mrs.  Sears  fully  under- 
stood the  nature  and  efiect  of  the  papers  she  was  induced 
to  sign.  There  is  no  direct  proof  that  this  release  was  read  over 
in  her  hearing.  The  most  that  is  said  by  the  defendant's  mother 
is,  that  Gen.  Borland  read  over  a  release  while  they  were  aU 
present.    Now  Mrs.  Sears  was  unable  to  read  English  at  all, 
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or  even  write  her  name.  It  would  be  presuming  a  great  deal, 
to  infer  that  she  understood  fully  the  effect  of  such  a  paper, 
even  if  the  proof  was  clear  that  she  heard  it  read.  She  may 
very  well  have  supposed  that  it  was  a  paper  necessary  to  be 
signed  in  order  to  carry  into  effect  some  portion  of  her  father's 
will.  At  all  events,  it  is  incumbent  upon  a  party  who  sets  up 
a  conveyance  of  this  kind  to  show  affirmatively  that  the  trans- 
action is  fair  and  honest.  The  relation  of  the  parties — the 
magnitude  of  the  gift,  compared  with  the  means  of  the  giver — 
the  activity  on  the  part  of  the  donee,  and  the  passive  condition 
of  the  donor,  all  tend  to  throw  a  suspicion  about  the  act,  which 
throws  the  burden  of  proof  upon  the  person  seeking  to  avail  him- 
self of  such  an  instrument.  Jn  the  language  of  Lord  Eldon  in 
Qibson  v.  Jeyes^  (6  Ves.  266,)  "  those  who  meddle  with  such 
transactions  take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous." 

I  am  aware  of  the  difficulty  of  making  full  and  explicit  proof 
of  a  fact,  after  the  lapse  of  twenty-seven  years ;  and  I  have 
therefore  carefully  looked  through  the  depositions  to  find  some 
of  the  ordinary  proof  presented  on  such  occasions,  to  supply  the 
place  of  direct  evidence.  But  I  have  been  unable  to  discover 
any  traces  of  an  intention  on  the  part  of  Mrs.  Sears  to  make 
this  donation.  I  cannot  learn  that  the  subject  of  her  fatheFa 
will  was  ever  talked  over  in  her  presence,  or  that  she  evor 
knew  of  the  manner  in  which  the  real  estate  was  devised.  The 
only  conversation  held  by  her  in  relation  to  the  release,  if  any, 
was  after  its  execution ;  and  that  tends  to  weaken  rather  than 
strengthen  the  defendants'  case.  Mary  Sears,  a  step-daughter 
of  Elizabeth,  who  was  a  member  of  her  family,  testifies,  that  a 
few  days  after  the  latter  had  been  to  her  brother  Daniel's,  she 
(Mary)  while  standing  at  the  door  overheard  Mrs.  Sears  tell 
Daniel  that  she  was  not  willing  to  sign  any  more  papers ;  that 
he  had  compelled  her  to  sign  those  papers  that  she  had  signed 
before,  against  her  will,  and  she  was  very  sorry  for  it.  It  would 
seem  also  from  the  testimony  of  this  witness,  that  nothing  was 
known  in  the  family  relative  to  this  transaction  prior  to  the 
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death  of  Elizabeth ;  and  the  releases  were  not  recorded  until 
the  year  1841. 

It  is  said  that  the  intention  of  the  testator  to  devise  the  lands 
to  his  sons  in  fee,  is  so  apparent  as  to  raise  a  strong  moral  obli- 
gation on  the  part  of  the  sister  to  convey.  But  I  am  by  no 
means  sure  that  such  was  the  actual  intention.  The  will  is 
well  drawn,  has  the  regular  attestation  clause,  and  a  note  of  in- 
terlineations. It  is  obviously  the  workmanship  of  a  lawyer,  or 
some  one  acquainted  with  that  business.  The  law  declares  the 
intention :  the  testator  is  presumed  to  have  intended  what  he 
has  done.  It  is  manifestly  unsafe  to  conjecture  that  a  man  in- 
tends any  thing  different  from  that  which  he  has  legally  ex- 
pressed, or  that  he  has  used  words  in  any  other  sense  than  that 
which  the  law  affixes  to  them.  If  it  were  material  to  institute 
a  comparison,  it  would  appear  much  more  reasonable  to  con- 
clude that  the  testator  intended  to  give  but  a  life  estate,  as  he 
clearly  has  done  by  the  will  which  he  signed  in  the  presence  of 
three  witnesses,  than  that  the  daughter  understood  the  trae 
force  and  effect  of  the  release  to  which  she  put  her  mark,  and 
by  which  she  stripped  her  infant  children  of  the  estate  which 
the  law  devolved  upon  them.  Upon  the  whole,  I  see  no  ground 
upon  which  this  release  can  stand.  A  decree  must  therefore 
be  entered  annulling  it,  and  declaring  the  rights  of  the  plain- 
tiffs, as  heirs  at  law  of  Elizabeth  Sears,  as  if  no  such  instrument 
had  been  made. 

The  defendants  must  also  be  charged  with  the  costs  of 
this  suit. 
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New- York  Special  Term,  December,  1847. 
Harris,  Justice. 

Ireland  vs.  Smith. 

When  a  penon  in  the  receipt  of  a  monthly  salaty,  as  an  officer  in  the  custom  honee, 
anigned  the  tame  to  another  before  it  became  due  and  payable,  and  gave  the 
assignee  his  draft  upon  the  disbursing  officer  of  the  custom  house,  for  the  amount, 
payable  when  the  salaiy  should  become  due ;  and  deposited  the  draft  with  the 
disbursmg  officer,  with  the  understanding  that  when  the  salary  should  become  due 
the  assignor  should  endorse  the  check  which  was  required  by  the  regulations  of 
the  custom  house  to  be  endorsed  by  him,  and  receive  the  draft  from  the  officer 
and  leave  with  him  the  check  for  the  assignee ;  Held^  that  such  salary  could  not 
be  reached  by  a  creditor's  bill  filed  against  the  assignor  subsequent  to  the 
assignment 

Held  also,  that  the  act  of  endorsing  such  check,  by  the  assignor,  after  the  filing  of 
the  creditor's  biU  and  the  service  of  an  injunction,  was  not  a  violation  of  such 
injunction. 

In  equity.  This  was  a  motion  for  an  attachment  against 
the  defendant,  for  the  violation  of  an  injunction.  The  defen- 
dent  is  a  measurer  connected  with  the  custom  house  in  the  city 
of  New- York,  and  as  such  is  entitled  to  a  salary  of  $125  per 
month,  payable  on  the  last  day  of  each  month.  On  the  first 
day  of  September,  1847,  the  plaintiff  filed  a  creditor's  bill  against 
the  defendant,  with  a  view  to  reach  the  month's  salary  which 
bad  become  payable  the  day  previous,  and  served  upon  the  de- 
fendant the  usual  injunction.  In  the  early  part  of  August,  the 
defendant  had  applied  to  one  Sharp  to  advance  to  him  the 
amount  of  his  month's  salary.  He  accordingly  received  from 
Sharp  $125,  and  gave  him  a  draft  upon  the  paying  officer  of 
the  custom  house  for  that  amount,  payable  the  last  day  of  Au- 
gust It  was  agreed  between  Sharp  and  the  defendant,  at  the 
time,  that  the  draft  should  be  deposited  with  the  paying  officer, 
and  that  when  the  salary  should  become  due  the  defendant 
should  endorse  the  check,  which  according  to  the  regulations 
of  the  custom  house  was  required,  and  receive  the  draft  from 
the  oflicer  and  leave  with  him  the  check  for  Sharp.  In  pursu- 
ance of  this  agreement,  the  defendant,  after  the  injunction  had 
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been  served  on  him,  endorsed  the  check  for  his  salary,  which 
was  left  with  the  officer,  and  was  afterwards  delivered  by  him 
to  Sharp. 

W.  T.  Horn,  for  the  plaintiff,  contended  that  the  fund  be- 
longed to  the  defendant  at  the  time  of  serving  the  injuncticm. 
The  draft  was  a  mere  request  to  pay  money,  and  not  being  ac- 
cepted it  created  no  lien  on  the  fund ;  and  even  had  it  been 
accepted  it  would  not  have  done  so,  as  there  was,  at  that  time, 
no  fund  in  existence.  Neither  can  the  draft  be  considered  as 
an  assignment  of  the  salary.  (18  Wend.  344.  2  Edw.  Ck. 
Rep.  438.) 

H.  P.  Wanmakery  for  the  defendant. 

Harris,  J.     The  transaction  between  the  defendant  and 
Sharp  amounted  to  an  equitable  appropriation,  if  not  to  a  legal 
transfer,  of  the  defendant's  salary  for  the  month  of  August 
The  officer  upon  whom  the  draft  was  drawn  had  notice  of  such 
appropriation ;  and  by  receiving  the  draft  from  Sharp  he  must 
be  deemed  to  have  assented  to  the  payment.    If  the  endorse- 
ment of  the  check  was  necessary  to  put  Sharp  in  possession  of 
the  fund  to  which  he  was  already  entitled,  the  defendant  was 
bound  to  make  such  endorsement    If  he  had  refused,  he  might 
have  been  compelled  to  do  so.     The  defendant  had  no  right  to 
that  portion  of  his  salary.    To  have  received  it  would  have 
been  a  gross  fraud  upon  Sharp.    Had  it  come  into  the  hands 
of  a  receiver  appointed  in  this  suit,  I  think  it  would  have  been 
the  duty  of  this  court  to  direct  it  to  be  paid  to  Sharp.    The 
plaintiff  has  come  to  a  court  of  equity  for  assistance  in  the  col- 
lection of  his  debt    And  the  court,  while  extending  its  aid  to 
him,  will  also  see  that  the  equitable  rights  of  others  are  pro- 
tected.   Although  the  money  then  due  had  been  earned  by  the 
defendant,  and  although  his  endorsement  upon  the  check  was 
required  according  to  the  regulations  of  the  custom  house,  be- 
fore the  money  would  be  paid,  yet  at  the  time  the  injunction 
was  served,  the  defendant  had  no  right  to  collect  the  money, 
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or  if  he  had  received  it,  to  appropriate  it  to  the  payment  of  his 
debts  or  otherwise  to  his  own  use.  There  is  nothing  then  in 
the  act  of  endorsing  the  check  which  amounts,  even  construc- 
tively, to  a  violation  of  the  injunction,  and  the  motion  must  be 
denied  with  costs.(a) 

(a)  See  Browning  ▼.  BeUis,  (8  Paige,  569 ;)  McCoun  ▼.  Donkeimer,  (1  Clarke't 
Rep.  144.)  In  Hudson  v.  PUU,  (11  Paige,  160,)  it  was  held  that  the  recoveiy  of  a 
judgment  by  a  defendant  in  a  creditor's  suit  after  the  service  of  the  injunction,  for  a 
tort  done  to  his  exempt  property,  and  even  the  coUivtion  of  the  amount  of  such 
judgment  by  him,  would  not  constitute  a  breach  of  such  injunction ;  inasmuch  as 
the  creditor  had  no  interest  whatever  in  the  property  of  the  debtor  which  was  exempt- 
ed by  law  fiom  nle  upon  execution.  So  in  this  case,  the  amount  of  the  salaiy 
having  been  assigned  to  another  person  previous  to  the  filing  of  the  creditor's  bill,  the 
creditor  had  no  interest  in  it  and  could  not  reach  it  by  his  bill.  He  theroforo  was 
not  injured  by  the  act  of  endoraiDg  the  check. 


Same  Term.    Before  the  same  Justice. 
HoRTON  and  wife  vs.  Buskirk  and  others. 

Where,  upon  an  order  of  reference  to  a  master,  in  a  partition  suit,  to  ascertain  and 
report  the  liens  upon  the  undivided  shares  of  the  several  parties,  the  assignee  of  a 
judgment  which  is  a  lien  upon  the  share  of  one  of  the  parties  produces  before  the 
master  the  record  of  his  judgment,  and  the  assignment  thereof  to  himself;  and  the 
master,  in  consequence  of  a  mistake  in  drawing  the  assignment,  by  which  a  can- 
celled judgment  was  described,  instead  of  the  true  one,  reports  against  the  validity 
of  the  lien ;  and  such  mistake  in  the  assignment  is  not  discovered  until  after  the 
time  for  proving  liens  has  expired,  the  court  will  allow  the  creditor  to  come  in  and 
prove  the  true  judgment,  upon  terms. 

This  was  a  suit  in  partition.  On  the  14th  of  April,  1847,  the 
usual  order  of  reference  was  made,  to  ascertain  and  report  the 
specific  and  general  liens  upon  the  undivided  shares  of  the  sev- 
eral parties.  The  time  for  creditors  to  come  in  and  prove  their 
liens  before  the  master  expired  on  the  first  of  June.  The  de- 
fendant Buskirk  now  presented  his  petition,  stating  that  on  the 
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26th  of  May  last,  he  purchased  of  one  Meigs  a  judgment  for 
$10,000  debt  and  $18,28  costs,  docketed  October  21,  1839, 
against  George  B.  Penfield,  one  of  the  defendants,  and  which 
was  a  lien  upon  his  share  of  the  premises ;  that  the  attorney 
who  drew  the  assignment  of  the  judgment,  by  mistake  described 
another  judgment  in  favor  of  the  same  plaintiff  against  Penfield, 
for  $2527,50 ;  that  a  certified  copy  of  the  record  of  the  latter 
judgment  was  produced  before  the  master  together  with  the 
assignment ;  that  in  August,  and  after  the  time  for  proving 
liens  had  expired,  he  discovered  the  mistake  in  the  description 
of  the  judgment,  in  his  assignment,  and  that  the  judgment 
actually  assigned  had  been  ^^  virtually  cancelledy^  and  thereupon 
he  immediately  procured  from  Meigs  an  assignment  of  the  other 
judgment.  He  now  asked  that  he  might  be  permitted  to  come 
in  and  prove  the  other  judgment.  In  opposition  to  the  motion 
it  was  shown,  that  upon  the  reference  the  validity  of  the  judg- 
ment which  had  been  assigned  to  Buskirk  and  which  he  at- 
tempted to  establish  before  the  master,  was  contested  by  other 
judgment  creditors  of  Penfield,  and  that  the  master  reported 
against  its  validity ;  and  also  that  the  solicitor  for  Buskirk 
knew  of  the  existence  of  the  $10,000  judgment  at  the  time.  A 
similar  motion  was  made  at  a  special  term  in  October,  and 
denied  with  costs,  but  with  Uberty  to  renew  the  same. 

P.  /  Joachimssen,  for  Buskirk. 


T.  Nelson,  for  the  opposing  creditors. 


Harris,  J.  The  circumstances  of  this  case  certainly  seem 
to  justify  the  suspicion  that  Buskirk,  so  long  as  he  supposed 
the  judgment  which  had  been  actually  assigned  to  him  to  be 
a  valid  judgment,  was  willing  to  rely  upon  it ;  and  that  this 
application  was  an  expedient,  resorted  to  after  he  ascertained 
that  the  master  had  reported  against  the  vaUdity  of  the  judg- 
ment which  had  been  presented  to  him  as  a  lien  upon  the 
share  of  Penfield  in  the  premises  to  be  sold.  But  as  Buskirk 
swears  positively  to  the  mistake,  and  as  his  affidavit  is  cor- 
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roborated  by  (he  affidavits  of  Meigs,  the  plaintiff  in  the  judg- 
ment, and  of  the  attorney  who  drew  the  assignment,  I  do  not 
feel  at  liberty  to  deny  the  application.  Before,  however,  the 
petitioner  can  be  permitted  to  prove  his  judgment,  he  must  pay 
to  the  solicitor  for  the  opposing  creditors  the  costs  of  resisting 
the  claim  presented  by  him  before  the  master  upon  the  assign- 
ment of  the  other  judgments,  to  be  taxed,  and  the  costs  of 
opposing  the  motion  made  in  October  last,  and  also  the  costs 
of  opposing  this  motion.  If  within  ten  days  after  service  of  a 
taxed  bill  of  said  costs  the  petitioner  shall  pay  the  same,  then  it 
may  be  referred  to  the  master  who  executed  the  former  refer- 
ence, to  take  proof  of  the  judgpient  described  in  the  petition, 
and  which  is  claimed  to  be  a  lien  upon  the  share  of  Penfield 
in  the  premises  sold.  And  for  that  purpose  he  may  be  allowed 
thirty  days  after  the  time  for  paying  the  costs  shall  expire. 
The  costs  of  such  reference  must  also  be  paid  by  the  petitioner. 
If  he  shall  fail  to  pay  the  costs  within  the  time  limited,  this 
motion  to  be  denied  with  cost& 


Same  Term.     Before  the  same  Justice. 
Brower  vs.  Brooks  and  others. 

In  tO  cases  whexe  the  psrty  against  whom  a  motion  is  made  would  have  a  right,  in 
answer  thereto,  to  explain  by  affidavit  the  matters  which  constitate  the  foundation 
of  the  motion,  he  should  be  apprized,  by  the  notice  of  the  motion,  or  by  the  papers 
npon  which  the  motion  is  to  be  founded,  of  the  grounds  upon  which  the  moving 
pfurty  nJies  to  sustain  his  motion- 

In  Equity.  The  plaintiff  moved  to  take  from  the  files  of 
the  court,  the  plea  of  the  defendant  Brooks,  on  the  ground  that 
it  was  not  duly  verified  by  the  defendant's  oath. 
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A.  M.  Burt,  for  the  plaintiff. 

B.  S.  Brooks,  for  the  defendant  Brooks. 

/  • 
Harris,  J.  The  plea  having  been  filed  without  being 
sif^om  to,  is  undoubtedly  irregular.  But  I  think  the  objection 
to  the  sufficiency  of  the  notice  of  this  motion  is  well  taken.  It 
is  a  salutary  rule  in  all  cases,  where  in  answer  to  a  motion, 
the  opposite  party  would  have  a  right  to  explain  by  affidavit 
the  matters  which  constitute  the  foundation  of  the  motion,  that 
he  should  be  apprized,  by  the  notice  of  the  motion,  or  by  the 
papers  upon  which  the  motion  is  to  be  founded,  of  the  grounds 
upon  which  the  moving  party  relies  to  sustain  his  motion. 
{Hatma  v.  Curtis,  1  Barb.  Ch,  Rep.  263.)  In  this  case  there 
is  nothing  in  the  notice  of  motion,  or  in  the  papers  themselves, 
from  which  the  defendants  can  be  informed  as  to  the  points 
upon  which  the  plaintiff  will  insist  in  support  of  his  motion. 
The  notice  is  merely  that  a  motion  will  be  made  to  take  the 
plea  from  the  files  of  the  court,  and  that  it  will  be  founded 
upon  the  bill  and  plea.  I  think  this  is  not  sufficient  The 
notice  should  have  specified  that  the  ground  upon  which  the 
motion  would  be  foimded  was  that  the  plea  had  not  been  sworn 
to.  It  is  possible  that  had  the  defendant  been  thus  apprized 
of  the  ground  of  the  motion,  he  might  have  been  prepared  to 
show  that  consent  had  been  given  to  file  the  plea  without  oath, 
or  in  some  other  way  to  show  that  the  plea  had  not  been  irreg- 
ularly filed.  For  this  reason  the  motion  must  be  denied ;  but 
as  the  plaintiff  is  entitled  to  have  the  plea  verified  by  the 
defendant's  oath,  he  may  have  liberty  to  renew  the  motioD, 
unless  within  six  days  the  defendant  files  and  serves  a  new  plea. 
Neither  party  is  to  have  costs  upon  this  motion. 
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^  Same  Term.    Before  the  same  Justice. 

Pratt  and  others  vs.  Wells. 

It  is  a  general  rule  that  if  a  creditor  has  an  adequate  remedy  at  Uw,  00  that  he  can 
hob!  hb  debtor  to  bail,  by  suit  at  Uw,  he  is  not  entitled  to  a  writ  of  ne  exetU  fiom 
aoourtofequi^. 

The  application  for  a  ne  ereat  is  addressed  to  the  discretion  of  the  court  \  and  if 
there  is  any  exception  to  the  rule  that  the  writ  will  not  be  issued  when  the  plain- 
tiff  has  a  right  of  acUon  at  law,  such  exception  must  be  founded  upon  some  diffi- 
culty in  proceeding  at  law. 

Even  where  a  court  of  equity  has  the  power  to  grant  the  writ  otne  exeal,  it  will  be 
▼ery  cautious  in  the  exercise  of  such  power. 

The  fact  that  there  has  been  a  previous  holding  to  bail  at  law,  from  which  the  de« 
fendant  has  been  discharged,  is  a  £ital  objection  to  an  application  for  the  writ 

In  Equity.  This  was  a  motion  to  discharge  a  ne  exeat 
upon  which  the  defendant  had  been  arrested  and  held  to  bail 
The  motion  was  founded  upon  the  bill,  and  upon  an  affidavit 
of  the  defendant's  counsel.  The  bill  stated  that  in  August, 
1847,  the  defendant  fraudulently  obtained  from  the  plaintiffs, 
who  are  comb  manufacturers  in  the  state  of  Connecticut,  goodd 
to  the  amount  of  about  $1800,  which  were  immediatdy  sold  by 
him  for  a  less  price  than  he  had  agreed  to  pay  for  them ;  that 
he  had  diq)Osed  of  all  his  property,  and  was  about  to  leave  the 
state;  having  taken  nis  passage  to  Florida;  that  the  credit 
upon  which  the  plaintiffs  sold  the  goods  had  not  yet  expired, 
but  the  plaintiffs  insisted  that  having  been  induced  to  sdl  the 
goods  by  &lse  representations,  they  have  a  right  to  treat  the 
debt  as  due.  The  bill  prayed  diat  the  defendant  might  *^  be  de- 
creed to  pay  the  plaintiffs  such  sum  as  might  be  found  due  on  a 
just  accounting  between  them,"  but  did  not  contain  a  prayer 
for  general  reiie£ 

The  affidavit  read  upon  die  motion,  showed  that  before  the 
filing  of  the  bill,  the  defendant  had  been  arrested  at  the  suit  of 
the  i^ntiAfor  the  same  matter  set  forth  m  the  bill,  in  an  ac- 
tion of  trover,  and  that  he  had  been  discharged  from  such  arrest 
by  an  order  granted  by  one  of  the  justices  of  this  court 
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12.  Ooodmatij  for  the  defendant 
J.  L.  White^  for  the  plaintiffs. 

Harris,  J.  It  is  not  necessary  to  decide,  upon  this  motion, 
whether  or  not  the  suit  in  this  court  can  be  maintained.  It  is 
certain  that  if  it  can  be  maintained  at  all,  the  action  at  law 
can  also  be  maintained.  And  I  understand  the  general  rule  to 
be  that  if  a  creditor  has  an  adequate  remedy  at  law,  so  that  be 
can  hold  his  debtor  to  bail  by  a  suit  at  law,  he  is  not  entitled 
to  a  writ  of  ne  exeat  from  a  court  of  equity.  The  application 
for  the  writ  is  addressed  to  the  discretion  of  the  court ;  and 
if  there  is  any  exception  to  the  rule  that  it  will  not  be  issued 
when  the  plaintiff  has  a  right  of  action  at  law,  such  exception 
must  be  founded  upon  some  difficulty  in  proceeding  at  law.  It 
is  upon  this  ground  that  in  some  instances  the  writ  has  been 
granted  upon  bills  filed  for  an  account,  or  for  alimony.  In  such 
cases,  although  the  defendant  might  perhaps  be  arrested  in  an 
action  at  law,  yet  from  the  nature  of  the  case,  the  proceedings 
in  such  an  action  would  be  difficult,  and  for  that  reascm  are 
more  properly  the  subject  of  equitable  cognizance. 

But  even  where  it  has  the  power  to  grant  this  writ,  a  court 
of  equity  will  be  very  cautious  in  its  exercise.  In  Jcfilms  v. 
Parkinson,  (2  Mylne  ^  Keen,  6,)  Lord  Brougham  said,  ^'the 
writ  is  strictly  confined  to  cases  where  the  party  has  no  remedy 
at  law,  unless  in  the  excepted  cases  of  a  decree  obtained  for 
alimony,  and  a  balance  sworn  to  upon  an  account.  All  the 
authorities  are  against  stretching  this  exceptiont."  And  in 
JRaymes  v.  Wyse,  (2  Merivcde,  472,)  which  was  a  case  very 
similar  to  this.  Lord  Eldon  held  that  the  fact  that  there  had 
been  a  previous  holding  to  bail  at  law,  from  which  the  defen- 
dant had  been  discharged,  was  a  fatal  objection  to  an  aj^ca- 
tion  for  a  ne  exeat. 

The  motion  must  therefore  be  granted,  but  without  costs* 
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Same  Term.    Before  the  same  Justice. 

Powell  vs.  Myers. 

Hie  9Gih  rale  of  the  rapreme  court,  adopted  in  1837,  being  omitted  in  the  venmm 
of  1847,  a  plaintiff  may  now  amend  his  declaiation  by  adding  a  defendant,  after  a 
plea  in  abatement  founded  npon  the  nonjoinder. 

A  plaintiff  has  the  aame  right  to  amend  his  declaration  after  aplea  in  abatement  tat 
want  of  parties,  as  in  any  other  case.  The  only  restriction  imposed  upon  the 
plaintiff's  right  to  amend,  under  the  present  S2d  mle,  is  that  contained  in  the  dSd 
rale. 

This  is  a  motion  to  set  aside  the  defendant's  defatdt  for  not 
pleading  to  an  amended  declaration.  The  suit  was  commenced 
by  declaration.  One  of  the  defendants  pleaded  in  abatement 
the  non-joinder  of  Joyce  as  a  defendant  The  plaintiff,  within 
the  time  allowed  by  the  22d  rule,  amended  his  declaration  by 
making  Joyce  a  defendant,  and  served  on  the  defendants'  attor- 
ney a  copy  of  the  amended  declaration,  with  the  usual  notice 
to  plead ;  which  the  defendants'  attorney  disregarded. 

E.  Fitch  Smith,  for  the  defendants,  cited  7  HUly  146 ;  6 
Ad.  4-  El.  778. 

T.  C.  T.  Buckley,  for  the  plaintiff. 

Harris,  J.  If  the  plaintiff's  practice  had  in  fact  been  irreg- 
ular, the  proper  course  for  the  defendants  would  have  been  to 
move  to  set  asidis  the  amended  declaration,  and  the  subsequent 
proceeedings ;  as  was  done  in  the  case  of  Atkinson  ads.  dapp, 
(1  Wend.  71.)  But  I  think  the  plaintiff's  practice  was  regular. 
In  the  present  rules  of  the  court,  the  96th  rule  adopted  in  1837' 
is  omitted.  It  was  also  omitted  in  the  revision  of  1846.  That 
rule  operated  as  a  restriction  upon  the  right  to  amend,  givtti  by 
the  23d  rule  of  the  old  court,  of  which  the  22d  rule  now  in  force 
is  a  copy.  Under  the  provisions  of  the  old  96th  rule,  a  plaintiff 
might  amend  Ids  declaration  after  a  plea  in  abatement,  of  the 
non-joinder  of  a  person  who  ought  to  have  been  made  a  defen- 
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dant,  by  inserting  the  name  of  such  person  in  the  declaration ; 
but  he  could  only  do  so  on  payment  of  costs.  That  rule  ope- 
rated as  a  restriction  upon  the  23d  rule  in  that  respect.  There 
never  was  any  reason,  in  fact,  why  the  plaintiff  should  be  re- 
quired to  pay  costs  in  such  a  case,  as  a  condition  upon  which 
he  should  be  allowed  to  amend,  more  than  in  any  other  case; 
and  the  rule  was  therefore  properly  abolished.  When  abolish- 
ed, it  left  the  plaintiff  the  same  right  to  amend  his  declaration, 
after  such  a  plea  in  abatement,  as  in  any  other  case.  The  only 
restriction  imposed  upon  the  right  to  amend,  under  the  present 
22d  rule,  is  that  contained  in  the  succeeding  rule.  And  the 
plaintiff  in  this  case,  having,  within  the  time  allowed  for  that 
purpose,  filed  and  served  his  amended  declaration,  he  was 
strictly  regular  in  his  practice.  The  defendants  have  sworn  to 
merits,  and  the  motion  must,  therefore,  be  granted  on  payment 
of  the  costs  of  the  default  and  the  subsequent  proceedings,  and 
the  costs  of  opposing  this  motion. 


Same  Term.    Before  the  same  Justice.    ^ 
LuYSTEN  vs.  Sniffen. 

If  the  record  upoa  which  a  writ  of  error  is  brought  has  not  been  properly  made  op, 
the  proper  course  is  to  apply  to  the  court  in  which  the  judgment  was  rendered,  to 
amend  the  record.    With  such  errors  the  appelate  court  has  nothing  to  da 

Upon  a  writ  of  error,  the  appellate  court  will  assume  that  the  court  below  has  made 
np  the  lecoid  of  its  judgment  correctly ;  or,  if  such  record  is  amended,  thai  the 

.    amendment  was  properly  made. 

It  is  the  province  of  the  supreme  court  to  examine,  and'coirect,  all  errors  which  shall 
be  found  in  any  record  brought  there  by  writ  of  error;  but  it  has  noeontrol  e^r«r 
«mai  which  have  occurred  in  making  np  such  record. 

If  theooart  below  sees  fitio  conect  an  error,  in  the  fimn  of  its  xeoon},  it  is  amattv 

^  of  courae  fi>r  the  supreme  court  to  allow  the  copy  of  such  record  which  had  beoa 
sent  to  that  court  previous  to  the  amendment,  to  be  also  amended. 

Btit  such  amendments  should  only  be  allowed  on  stich  tenns  as  'will  pravcnt  iijotfet. 
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This  was  a  motion  on  the  part-of  the  defendant  in  error,  to 
amend  the  copy  of  the  record  sent  to  this  court  by  the  New- 
Tork  common  pleas,  with  the  writ  of  error  issued  in  this  case ; 
80  as  to  make  such  copy  correspond  with  the  record  as  amend- 
ed by  the  court  below.  The  judgment  in  the  court  below  was 
rendered  upon  a  report  of  referees ;  and  the  plaintiff  in  error, 
who  was  defendant  in  the  suit  below,  being  dissatisfied  with  the 
report,  applied  to  the  court  below  to  have  a  statement  of  iisLcts 
settled  and  incorporated  in  the  record,  for  the  purpose  of  bringing 
error  thereon.  After  the  record  was  made  up,  and  transcribed 
according  to  the  practice  of  the  court,  the  defendant  in  error 
applied  to  the  court  below  for  a  re-settlement  of  the  statement 
of  facts  which  had  been  inserted  in  the  record.  The  applica- 
tion was  granted,  and  the  statement  of  facts  had  been  re-settled 
and  the  record  amended  accordingly,  so  that  the  record  in  this 
court  did  not  correspond  with  the  record  in  the  court  below. 

71  E.  Tamlinsan,  for  the  defendant  in  error. 

H.  M.  Western^  for  the  plaintiff  in  error 

Harris,  J.  If  the  record  upon  which  the  writ  of  error  is 
brought,  has  not  been  properly  made  up,  the  proper  course  is  to 
apply  to  the  court  in  which  the  judgment  was  rendered,  to 
amend  the  record.  {Rew  v.  Barker^  2  Cowen,  408.)  With 
such  errors,  the  appellate  cpurt  has  nothing  to  do.  It  will  as- 
sume that  the  court  below  has  made  up  the  record  of  its  judg- 
ment correctly,  or  if  such  record  is  amended,  that  the  amendment 
was  properly  made.  It  is  the  province  of  this  court  to  examine 
and  correct  all  errors  which  shall  be  found  in  any  record  brought 
here  by  writ  of  errror ;  but  it  has  no  control  over  errors  which 
have  occurred  in  making  up  such  record.  If  the  court  below 
sees  fit  to  correct  an  error  in  the  form  of  its  record,  it  is  a  mat- 
ter of  course  to  allow  the  copy  of  such  record  whieh  had  been 
sent  to  this  court  before  such  amendments,  to  be  also  amended. 
Bat  0uch  amendments  should  only  be  allowed  on  such  4erms 
89  w31  preavent  injustice.    In  this  case,  the  plaintiff  in  «nor,  r&- 
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l3riiig  upon  the  errors  which  he  supposed  existed  in  the  record 
below,  has  brought  his  writ  of  error,  and  issue  having  be^i 
joined  thereon,  in  this  court,  the  cause  is  now  in  readiness  for 
argument.  It  may  be,  that  if  the  record  had  been  originally 
made  up  as  it  is  now  amended,  no  writ  of  error  would  have 
been  brought  If  the  plaintiff  in  error  should  elect  to  abandon 
his  writ  of  error  on  such  amendment  being  made,  he  ought  to 
be  permitted  to  do  so  without  costs. 

The  motion  is  therefore  granted ;  but  the  rule  to  be  entered 
must  also  contain  a  provision  allowing  the  plaintiff  in  error, 
within  ten  days,  to  dismiss  his  writ  of  error  without  costs,  if  he 
shall  elect  so  to  do. 


I  uxbma  '  Same  Term.    Before  the  same  Justice. 

lb  430 


BiSSELL  VS.  BiSSELL. 

The  gianting  of  an  allowance  to  the  wife  for  alimony  and  expenses  in  sQita  fat 
divorce,  or  for  a  separation,  is  in  the  discretion  of  the  court  Bat  the  mles  which 
govern  the  court  in  the  exercise  of  that  diicretion  are  very  diffexcnt  in  the  two 


Where  a  HQis  filed  fi>r  a  divorce,  the  wife  is  entitled  of  coarse  to  an  allowance  lor 
alimony  and  expenses;  unless  there  is  an  undenied  charge  of  adnlCexy  agaanrt 
her.  But  if  the  bill  is  filed  by  the  wife  for  a  separation,  it  is  so  far  fiom  being  a 
matter  of  coune  to  allow  her  alimony  and  expenses,  that  it  must  at  least  appear 
that  the  plaintiff  had  good  ground  for  bringmg  the  suit 

In  EauiTT.  The  bill  in  this  cause  was  filed  by  the  wife 
against  her  husband,  for  a  separation,  on  the  ground  of  cruel 
and  inhuman  treatment  The  plaintiff  applied  for  alimony  and 
for  an  allowance  to  enable  her  to  carry  on  this  suit 

W.  H.  Meeks,  for  the  plaintiff. 

Jonathan  MiUer,  for  the  defendant,  as  to  the  cruelty  which 
will  justify  a  divorce  a  mensa  et  thoro^  cited  Stark  v.  StaHk, 
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{Dudley's  Eq.  Rep.  66 ;)  Worden  v.  Werden,  (3  Edw.  Rep. 
387 ;)  Boyd  v.  Boyd^  {Harp.  Eq.  Rep.  144 ;)  Mtison  v.  Ma- 
son, (1  Edw.  291 ;)  Perry  v.  Perry,  (2  Pa^e,  601.)  If  the 
allegations  in  the  bill  which  are  not  denied  are  not  sufficient  to 
justify  a  decree  for  divorce,  no  alimony  can  be  allowed  for  the 
further  prosecuting  the  suit 

Harris,  J.  The  granting  of  an  allowance  to  the  wife  for 
alimony  and  expenses,  in  suits  for  divorce,  or  for  a  separation,  is 
in  the  discretion  of  the  court.  But  the  rules  which  govern,  the 
court  in  the  exercise  of  that  discretion  are  very  different  in  the 
two  cases.  If  the  bill  is  filed  for  a  divorce,  the  wife  is  entitled 
of  course  to  the  allowance,  unless  there  is  an  undenied  charge 
of  adultery  against  her.  But  when  the  bill  is  filed  by  the  wife 
for  a  separation,  it  is  so  far  from  being  a  matter  of  course  to 
allow  alimony  and  expenses,  that  it  must  at  least  appear  that 
the  plaintiff  had  good  ground  for  bringing  the  suit 

In  this  case,  the  answer  of  the  defendant  was  put  in  on  oath, 
although  an  answer  on  oath  was  waived  by  the  bill.  The 
answer  denies,  or  explains,  all  the  acts  of  unkindness  and  im- 
proper treatment  set  forth  in  the  bill,  in  such  a  manner  as  to 
leave  a  strong  impression  upon  the  mind  that  the  husband  is 
the  more  injured  party.  And  as  the  answer  is  entitled  to  the 
same  force,  as  evidence,  as  the  bill,  the  court  cannot,  upon  the 
bill  and  answer  merely,  decide  that  the  plaintiff  has  a  merito- 
rious cause  of  action.    The  motion  must  therefore  be  denied. 

A  motion  is  also  made  by  the  plaintiff  to  have  issues  settled 
for  the  trial  of  the  question  involved  in  this  cause.  There  can 
be  no  objection  to  a  reference  to  some  suitable  person  for  that 
purpose ;  or  if  it  is  preferred,  the  cause  may  be  referred  to  some 
suitable  person  as  referee,  to  hear  the  proofs  and  all^ations  of 
the  parties,  and  determine  the  matters  in  controversy,  and  re- 
port thereon  to  this  coiut. 
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Same  Term.  ^  Before  the  same  Justice. 
Slosson  v8.  Duff. 

Loaning  ttncurrent  money,  upon  an  agreement  that  the  amoont  loaned  abaO  be 
repaid  in  current  funds,  does  not  amount  to  uauiy  where  the  diacount  upon  the 
money  loaned  is  very  trifling,  and  the  same  will  pass  current  in  the  market^  in  the 
way  of  trade. 

Such  a  loan  is  not  a  violation  of  the  statute,  unless  there  is  something  in  the  tiansac- 
tion  fix>m  which  it  in  to  be  inferred,  as  a  matter  of  fact,  that  it  was  a  mere  contri- 
vance to  obtain  more  than  the  legal  rate  of  interest  by  loaning  bills  which  weie 
not  intrinsically  worth  their  nominal  amount;  and  where  it  does  not  appear  that 
the  money  loaned  was  not  worth,  to  both  parties,  the  amount  at  which  it  was 
received  by  the  borrower. 

It  seems  that  the  plaintiff  in  a  junior  judgment  cannot  set  up  the  defence  of  nsny 
against  the  claim  of  a  plaintiff  in  a  prior  judgment  to  the  surplus  mtmeyn  arisn^ 
from  the  sale  of  premises  upon  which  both  judgments  are  liens ;  without  canacnt- 
ing  to  the  allowance  of  the  amount  actually  due  upon  the  pcior  lien. 

In  EauiTY.  This  case  came  before  the  court  upon  excep- 
tions to  a  master's  report.  The  defendant  James  Duff  and  one 
Alfred  Ivers,  being  partners,  were  on  the  4th  of  December, 

1846,  indebted  to  James  Burtos  in  the  sum  of  $934,94,  to  Peter 
Morris  in  the  sum  of  $685,  and  to  Matthew  Duff  in  the  sum 
of  $1660.  On  that  day  Duff  &  Ivers  confessed  a  judgment 
in  favor  of  these  three  creditors  for  the  aggregate  amount 
of  their  debts.  On  the  20th  of  November,  1846,  Benjamin  Ste- 
j^ens  also  recovered  a  judgment  against  Duff  &  Ivers  for 
$265,64,  and  on  the  6th  of  January,  1847,  Alfred  G.  Ivers,  ad- 
ministrator of  Beach  Ivers,  deceased,  recovered  against  the 
eame  defendants  a  judgment  for  $10,109,38.  Each  of  these 
judgments  was  docketed  in  the  city  of  New-York,  and  became 
a  lieo  upon  the  defendant's  real  estate  in  that  city.  Subeequeut 
to  the  recove]:y  of  these  judgment^,  certam  real  estate  of  the 
defendant  James  Duff  in  the  city  of  New- York  was  sold  upon  a 
decree  of  foreclosure  in  this  jcause;  and  the  surplus  moneys 
arising  from  the  sale  having  been  paid  into  court,  the  usual 
order  of  reference  in  such  cases  was  made  on  the  4th  of  March, 

1847.  Upon  the  hearing  before  the  master  it  was  oonceded 
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that  the  small  judgment  in  favor  of  Stephens  was  entitled  to 
be  first  paid  out  of  the  moneys  in  court ;  and  the  same  has,  by 
consent  of  parties,  been  since  paid  accordingly.  The  claim  of 
the  plaintiffs  in  the  second  judgment  was  resisted  by  the  plain? 
tiffin  the  third  judgment,  on  the  ground  that  the  debt  in  favor 
of  Burtus,  included  in  thai  judgment,  was  for  an  usurious  loan 
to  the  defendants,  and  that  the  whole  judgment  was  therefore 
void.  The  master  so  decided,  and  he  accordingly  reported  that 
the  plaintiff  in  the  third  judgment  was  entitled  to  the  surplus 
moneys  remaining  after  payment  of  the  amount  due  upon  the 
first  judgment  To  this  report  the  plaintiffs  in  the  second 
judgment  excepted. 

C.  O^ Conor,  for  the  plaintiffs  in  the  second  judgment 

J.  £r.  Mascn,  for  the  plaintiff  in  the  third  judgment 

Harris,  J.  It  was  settled  in  the  case  of  Past  v.  7%«  Bank 
of  Utica,  (7  ISil,  391,)  that  a  creditor  having  a  junior  lien  upon 
real  estate  cannot  maintain  a  bill  to  set  aside  a  prior  incum- 
brance alleged  to  be  void  for  usury,  without  paying,  or  offering 
to  pay,  the  amount  actually  due  upon  the  prior  lien.  I  thi&k 
the  same  principle  is  applicable  in  the  present  case ;  and  thai 
the  plaintiff  in  the  junior  judgment  is  not  in  a  position  to  set  w^ 
the  defence  of  usury  against  the  claim  of  the  plaintiffs  in  the 
prior  judgment  to  the  surplus  moneys  arising  from  the  sale  of 
premises  upon  which  both  judgments  were  a  lien.  But  in  the 
view  I  have  taken  of  the  case  it  is  unnecessary  to  decide  the 
question ;  for  I  think  the  allegation  of  usury  in  the  loan  fro&k 
Burtus  to  Duff  &  Ivers,  included  in  the  prior  judgment,  is  not 
sustained.  The  only  evidence  relied  upon  for  this  purpose  is  in 
the  examination  of  Burtus  himself  before  the  master.  From 
^18  testimony  it  appears  that  he  kept  an  e:(change  <fflce,  and 
was  in  the  habit  of  lending  uncurrent  money,  to  be  paid  in  cur* 
reiiC  funds ;  that  from  time  to  time  he  had  loaned  to  Duff  & 
Irtm  uncurrent  money ;  and  the  coacKtion  of  the  loans  was 
generally  that  they  should  be  repaid  in  current  money,  in  i^ 
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week ;  that  the  discount  upon  the  money  thus  loaned  would 
not  average  over  three-fourths  of  one  per  cent,  and  that  it 
would  pass  current  in  the  market,  in  the  way  of  trade. 

I  do  not  think  these  facts  furnish  sufficient  evidence  to  justify 
the  court  in  attaching  to  the  transaction  the  taint  of  usury. 
There  certainly  is  nothing  upon  the  face  of  the  transaction  that 
imports  usury,  nor  do  I  think  the  evidence  warrants  the  con- 
clusion that  there  was  any  corrupt  agreement  or  device  to  re- 
ceive, or  take,  more  than  the  legal  rate  of  interest.  There  is 
nothing  in  the  case  to  show  that  the  uncurrent  money  received 
by  DuffSc  I  vers  was  not  the  bills  of  solvent  specie-paying  banks. 
Indeed  the  small  discount  at  which  these  bills  might  be  converted 
into  specie  furnishes  satisfactory  evidence  that  the  bills  were 
such  as  would  be  promptly  redeemed,  when  presented  at  the 
counter  of  the  banks  by  which  they  were  issued.  Such  bills,  it 
is  well  known,  are,  for  all  the  ordinary  purposes  of  money, 
equivalent  to  the  same  amount  of  specie.  And  unless  there  is 
something  in  the  transaction  from  which  it  b  to  be  inferred,  as 
a  matter  of  fact,  that  the  transaction  was  a  mere  contrivance  to 
obtain  more  than  the  legal  rate  of  interest,  by  loaning  bills 
which  were  not  intrinsically  worth  their  nominal  amount,  the 
statute, has  not  been  violated.  In  the  case  of  Cleveland  v.  La- 
der^  (7  Paige,  657,)  relied  upon  by  the  counsel  for  the  junior 
judgment  creditor  as  an  authority  to  show  the  transaction  be- 
tween Burtus  and  Duff  &  Ivers  to  be  usurious,  the  chancellor 
lays  down  the  rule  as  follows :  "  If  it  was  a  part  of  the  agree- 
ment for  the  loan  that  the  complainant  should  take  uncurrent 
bills  at  a  higher  rate  than  their  actual  value,  and  for  more 
than  they  were  worth  to  either  party  in  cash  or  current  funds^ 
the  loan  was  usuriousJ^  Although  it  may  be  that  the  bills 
which  Duff  &  Ivers  received  upon  this  loan  were  not  receivable 
by  the  banks  in  the  city  of  New- York  at  par,  and  could  only 
be  converted  into  gold  and  silver  by  presenting  them  at  the 
counter  of  the  banks  issuing  them,  yet  it  does  not  appear,  that 
they  were  not  worth,  to  both  parties^  the  amount  at  which  they 
were  received  by  Duff  &  Ivers.    Applying  the  rule  laid  down 
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by  the  chancellor  in  the  case  referred  to,  the  transaction  ought 
not  to  be  held  usurious. 

In  the  case  of  Stewart  v.  The  Mechanic^  and  Farmers^ 
Bank,  (19  John.  496,)  the  loan  consisted  of  $1500  current 
money,  and  $5000  in  the  bills  of  the  Niagara  Bank,  which  had 
then  suspended  payment.  Stewart  had  previously  applied  to 
the  same  bank  for  a  loan  upon  the  ordinary  terms,  and  finding 
he  could  not  obtain  such  a  loan,  he  proposed  to  receive  the  Ni- 
agara Bank  bills ;  and  assigned  as  a  reason,  that  he  owed  the 
Niagara  Bank  $1000,  which  he  could  pay  in  the  bills  of  that 
bank,  and  the  residue  he  could  disburse  in  the  vicinity  of  Buf-* 
falo  in  the  purchase  of  provisions,  fuel,  and  other  articles  for  his 
steamboat.  It  was  shown  that  at  Bufialo,  where  the  bank  was 
located,  the  bills  were  generally  taken  by  merchants,  for  goods, 
at  par,  and  some  received  them  in  payment  of  debts.  These 
facts  were  deemed  material  in  determining  the  question  whether 
the  loan  was  contrary  to  the  statute  ;  whether,  under  the  de- 
vice of  lending  part  in  their  own  bills  and  part  in  the  bills  of 
the  Bank  of  Niagara,  the  bank  making  the  loan  had  not  inten- 
tionally  and  knowingly  taken  more  than  the  legal  rate  of  in- 
terest. "I  say  knowingly  and  intentumaltyy^  said  Chief 
Justice  Spencer,  in  delivering  the  opinion  of  the  court  of  errors 
in  that  case,  ^^for  it  cannot  be  pretended  that  wdess  the  hank 
knew  thai  the  bills  of  the  Niagara  Bank  were  depreciated  and 
not  intrinsically  worth  their  nominal  amount,  and  intention- 
ally put  them  off  at  their  nominal  value,  with  such  knowledge, 
it  would  be  a  case  of  usury, ^^  See  also  the  Bank  of  the  U.  S. 
V.  Waggoner,  (9  Peters,  378.) 

I  think  the  transaction  under  consideration  may  fairly  be  re- 
garded as  a  mere  exchange  of  credits.  Burtus  held  the  notes 
of  certain  banks  which  to  him  were  of  par  value,  because  pay- 
ment could  have  been  enforced,  and  which  to  Duflf  &  Ivors 
were  equal  in  value  to  gold  and  silver,  because  they  would  pass 
current  in  the  payment  of  their  debts.  The  exchange  was  a 
mutual  accommodation  to  both  parties.  The  effect  of  it  was 
to  give  to  Duff  d&  Ivers  the  immediate  use  of  what  was  equiva- 
lent in  value  to  specie,  with  a  saving  of  one  week's  interest 
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while  Burtus,  by  means  of  the  transaction,  would  be  enabled 
to  obtain  current  funds  for  his  bank  bills  with  less  inconvenience, 
and  perhaps  with  less  expense,  than  by  presenting  them  for 
redemption  to  the  banks  by  which  they  were  issued*  There 
was  no  disguise  in  the  transaction.  It  was  in  fact  what  it  pur- 
ported to  be,  a  mere  exchange  of  bank  bills,  held  by  one  of  the 
parties,  whose  marketable  value  was  a  little  less  than  par,  for 
the  check  of  the  other  party  payable  at  a  future  day — an  ex- 
change in  which  both  parties  supposed  they  had  obtained  an 
equivalent  value.  I  can  see  no  ground  upon  which  a  legal 
objection  to  the  transaction  can  be  founded. 

The  exceptions  to  the  master's  report  are  therefore  allowed, 
and  an  order  must  be  entered,  directing  the  application  of  the 
surplus  moneys  to  the  payment  of  the  judgment  in  favor  of 
Burtus,  Morris  and  Duff. 


Same  Term.    Before  the  same  Justice, 

In  the  matter  of  John  Mason. 

The  leaion  of  the  greater  strictness  which  prevails  in  the  EUij^ish  court  of  tbunetsf 
in  relation  to  the  form  of  the  inqaisition  upon  a  commiaaion  in  the  aatoie  of  a 
writ  de  IwuUico  inqtUrcndOy  haa  no  connection,  U  seems^  with  the  que^on  of  ju- 
risdiction. But  it  is  to  be  found  in  the  fact  that  by  the  English  statutes,  the  party 
who,  by  an  inquisition,  has  been  found  to  be  a  lunatic,  or  person  of  dnsoand 
mind,  has  a  right  to  traverse  the  finding  of  the  jury. 

Here,  the  right  to  traverse  the  inquisition  does  not  exist;  and  therefinb  Mbere 
is  not  the  same  reason  for  insisting  upon  a  particular  fdnn  in  the  &aiSkOig  ^ 
the  Jury. 

By  the  stattite  of  this  stote,  the  care  and  custody  of  the  persons  and  estates  df  Imia- 
tics,  idiots,  &c,  is  confided  to  the  court  of  chanceiy,  without  any  restiiiBtioD  or 
limitation-  The  manner  in  which  the  control  thus  given  is  to  be  exenissd,  is 
entirely  a  matter  of  discretion.  The  form  of  the  return  to  the  ioquiailioa  is  onj^ 
important  so  far  as  it  is  necessary  to  satisfy  the  conscience  of  the  court 

If  enough  appears  upon  the  inquisition  to  enable  the  court  to  adjudge  the  pa^  to 
be  within  some  one  of  the  classes  of  persons  over  whom  tlui  statute  has  gnw  ft 
jnmdiction,  it  is  sufficient. 
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ttk  enough  to  give  the  court  jurisdiction  if  the  jarj  find  that  the  party  is  menlallj 

incapable  of  goTeming  himself,  or  managing  his  affairs. 
Tet  U  seem  it  is  better  to  adhere  to  the  technical  fonn  of  finding  in  the  language  of 

the  statute  itself. 

In  EaviTT.  In  December,  1839,  Isaac  Jones,  George  Jones, 
and  Andrew  G.  Hamersley,  executors  of  the  last  will  and  tes- 
tament of  John  Mason  deceased,  presented  to  the  vice  chancel- 
lor of  the  first  circuit  a  petition,  stating  that  John  Mason,  a  son 
of  John  Mason  deceased,  was,  and  for  several  years  had  been, 
80  far  deprived  of  his  reason  and  understanding,  that  he  was 
rendered  entirely  unfit  and  unable  to  govern  himself,  or  to  man- 
age his  afiairs ;  and  prajing  that  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo  might  be  issued,  to  inquire  of 
his  lunacy ;  and  thereupon  a  commission  in  the  usual  form 
was  issued.  Upon  the  execution  of  the  commission,  the*  jury 
returned,  by  their  inquisition,  ^'that  the  said  John  Mason,  jun. 
is  so  &r  weakened  and  impaired  in  the  faculties  of  his  mind  as 
to  be  mentally  incapable  of  the  government  of  himself,  and  of 
the  management  of  his  goods  and  chattels,  lands  and  afiairs; 
ai\d  that  he  has  been  so  incapable  for  the  space  of  four  years 
now  last  past ;  but  how,  or  by  what  means,  the  said  John  Ma- 
son became  incapacitated,  the  jurors  aforesaid  know  not,  except 
it  be  sickness  and  the  visitation  of  God."  On  the  coming  in  of 
the  inquisition,  the  vice  chancellor,  regarding  the  finding  of  the 
jury  as  informal,  if  not  insufi&cient,  (as  appears  from  the  report 
of  the  case  in  3  Edw.  Ch.  Rep.  380,)  directed  that  a  copy  of 
the  inquisition,  with  notice  of  the  motion  for  a  committee, 
should  be  served  on  the  party  alleged  to  be  of  unsound  mind, 
and  that  the  person  making  such  service  should  explain  to  him 
the  nature  of  the  inquisition,  and  the  object  of  the  notice,  and 
af^rise  him  that  if  he,  or  his  friends,  thought  fit  so  to  do,  oppo- 
sition could  be  made  to  the  application  for  the  a{^intment  of 
a  committee.  Upon  the  hearing'  of  the  motion  for  a  committee, 
it  was  shown  that  a  copy  of  the  inquisition  and  notice  had  been 
served  as  required,  and  that  Mason  stated  to  the  person  making 
such  service  that  he  was  incompetent  to  take  charge  of  himself 
or  his  property,  and  that  he  wished  to  have  Isaac  Jones  ap- 
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pointed  for  that  puq)ose.  The  usual  order  of  reference  was 
then  made,  to  report  suitable  persons  to  be  appointed  a  commit- 
tee, the  amount  of  security  to  be  given,  and  the  amount  which 
should  be  allowed  for  the  support  of  the  person  alleged  to  be  of 
unsound  mind.  And  upon  the  coming  in  of  the  report,  an 
order  was  made,  on  the  16th  of  April,  1840,  appointing  Isaac 
Jones,  a  brother-in-law,  and  Rebecca  Jones,  a  sister  of  Mason, 
his  committee,  and  directing  an  allowance  of  two  thousand 
dollars  per  annum  for  his  support. 

A  petition  was  presented  by  James  Mason,  a  brother  of  John 
Mason,  alleging  that  the  inquisition  upon  which  the  order  for 
the  appointment  of  a  committee  was  founded,  was  illegal  and 
insufficient  to  justify  or  support  the  proceedings,  and  praying 
that  the  inquisition  and  subsequent  proceedings  might  be  set 
aside.  It  was  also  alleged  in  the  petition,  that  the  committee, 
by  reason  of  their  direct  pecuniary  interest  in  the  estate  of  Ma- 
son, and  also  by  reason  of  the  grossly  neglectful  manner  in 
which  they  have  exercised  their  powers  as  his  committee,  are 
unfit  and  unsuitable  persons  to  be  entrusted  with  the  charge 
and  care  of  his  person  or  estate ;  that  they  had  neglected  and 
refused  to  file  any  account  of  their  receipts  and  ejq)enditures^ 
and  had  refused  to  expend,  for  his  care  and  comfort,  more  than 
$600  annually  ;  and  further,  that  his  health  and  happiness,  if 
not  his  life,  required  his  immediate  removal  from  the  custody 
of  his  committee ;  and  it  was  asked  that  an  examination  might 
be  had  in  respect  to  the  management  of  the  estate  and  person 
of  Mason,  by  his  committee. 

John  Mason  himself  also  presented  a  petition,  in  which  he 
stated  that  since  April,  1840,  he  had  been  in  the  custody  of  his 
committee — that  he  had  long  been  desirous  of  being  restored  to 
the  enjoyment  of  his  personal  Uberty  and  his  estate,  but  that  in 
consequence  of  his  being  feeble  in  strength  of  body  and  mind, 
he  had  continued  to  submit  to  their  deprivation.  He  asked 
.that  he  might  have  the  privilege  of  choosing  where  he  might 
live,  and  in  what  manner  his  own  money  might  be  e3q>end6d 
for  lus  benefit 

In  opposition  to  the  application,  the  affidavit  of  the  caaumtt 
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tee,  and  several  near  relatives  of  Mason,  together  with  his  nurse 
and  attending  physician,  were  produced,  disproving  the  allega- 
.  tions  of  neglect  and  improper  treatment,  and  showing  that  due 
exertions  had  been  made  by  the  committee  to  promote  the  com- 
fort and  health  of  their  charge.  It  was  also  shown  by  the  affi- 
davit of  Dr.  McDonald,  a  physician  who  has  for  many  years 
devoted  himself  to  the  study  and  treatment  of  cases  of  mental 
weakness  and  disease,  that  Mason  was  still  a  person  of  unsound 
mind,  and  unfit  and  unable  to  govern  himself,  and  to  manage 
his  affairs,  and  take  charge  of  his  property. 

7.  J.  Ring,  for  the  petitioner. 

M.  S.  Bidwell  4*  D,  Lord,  for  the  committee. 

Harris,  J.  Upon  the  hearing  of  this  motion,  the  counsel, 
by  whom  it  was  argued  on  behalf  of  the  petitioners,  very  prop- 
erly, I  think,  abandoned  the  ground  that  the  committee  should 
be  removed  on  account  of  misconduct  or  inattention  to  the  du- 
ties of  their  trust,  and  relied  entirely  upon  the  insufficiency  of 
the  return  of  the  jury,  upon  the  taking  of  the  inquisition,  to 
sustain  the  proceedings.  The  question  now  to  be  determined 
relates,  therefore,  solely  to  the  regularity  of  the  proceedings 
which  resulted  in  the  appointment  of  the  committee. 

The  earlier  chancellors  of  England,  in  the  exercise  of  their 
jurisdiction  over  persons  incapable  of  taking  care  of  themselves, 
confined  themselves  to  cases  of  strict  idiocy  and  lunacy.  Ac- 
cordingly, Lord  Hardwicke,  in  the  case  Ex  parte  Bamsley, 
(3  Atk,  168,)  held  an  inquisition  which  found  that  the  alleged 
lunatic,  from  weakness  of  mind,  was  incapable  of  governing 
himself  or  his  estate,  to  be  insufficient  In  that  case,  the  Lord 
Chancellor  remarked,  that  he  was  glad  to  find,  upon  search, 
that  except  in  two  or  three  instances,  the  return  had  been  luna- 
ticus,  or  non  compos  mentis,  or  iTisancB  mentis  ;  or,  since  the 
proceedings  have  been  in  Elnglish,  of  unsound  mind.  He  ad- 
ded, that  he  desired  they  should  continue  so,  or  otherwise  it 
would  introduce  great  uncertainty. 
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About  the  same  time,  the  same  chancelliMr  quashed  a  iBtuxn 
which  found  the  alleged  lunatic  not  of  sufficient  understandiDf 
to  manage  his  own  affairs ;  and  another  in  which  the  jury 
found  him  to  be  "  Worn  out  with  age  and  incapable  ci  mana^ 
ging  his  own  affairs."  At  a  later  day,  the  decision  of  Lord 
Brskine  in  the  case  Ex  parte  CratiTner,  (12  Vesey,  ^^7)  g&^® 
a  more  enlarged  and  extended  jurisdiction  to  this  paternal  care 
of  the  court ;  and  he  held  that  it  embraced  cases  of  imbecility 
resulting  from  old  Age,  sickness,  or  other  causes.  The  question, 
he  said,  was  whether  the  party  had  become  metUaUy  ineapa- 
ble  of  managing  his  affairs.  In  a  previous  case.  Lord  Eldoa 
had  decided  that  it  was  not  necessary,  in  support  of  a  commis-. 
sion  in  the  nature  of  a  writ  de  lunaiica  inqtdrendo,  to  establieb 
lunacy ;  but  it  was  sufficient  if  the  party  was  shown  to  be  tnca- 
pable  of  managing  his  own  affairs.  And  yet,  in  all  these 
cases,  it  was  held  to  be  necessary  that  the  jury  should  find 
unsoundness  of  mind ;  which  Lord  Hardwicke  s^ms  to  har^ 
understood  as  correspondent  with  lunatic,  and  which  Lord  El 
don  defined  to  be  "  such  a  state  of  mind  as  to  be  contradistin- 
guished from  idiocy,  and  also  from  lunacy,  and  yet  such  as 
made  one  a  proper  object  of  a  oomiaission  in  the  nature  of  a 
commission  to  inquire  of  idiocy  or  lunacy .'' 

The  reason  of  this  strictness  in  relation  to  the  form  of  the 
inquisition  seems  not  to  have  had  any  connection  with  the 
question  of  jurisdiction.  On  the  contrary,  we^nd  the  English 
chancellors  repeatedly  asserting  their  jurisdiction  over  all  per- 
sons who,  from  age,  infirmity,  or  other  misfortune,  are  incapable 
of  managing  their  own  affairs ;  while  at  the  same  time  they 
hold  the  finding  of  the  jury  upon  the  execution  of  the  commis- 
sion insufficient,  unless  it  includes  unsoundness  of  mind.  I 
think  the  reason  of  this  strictness  is  to  be  found  in  the  fact  that, 
by  the  English  statutes,  the  party  who,  by  "an  inquisition,  had 
been  returned  a  limatic,  or  of  unsound  mind,  had  a  right  to  tra- 
verse the  finding  of  the  jury.  It  wasi  hnportant,  th^efore,  that 
there  should  be  no  uncertainty  ip,^  tfie  form  of  the  finding;  as  it 
might  become  the  subject  of  an  issue,  upon  the  traverse.  Bbt 
here,  the  right  to  traverse  the  inquisitbH  does  not  exist,  and 
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tlMrefore  there  is  not  the  same  reason  for  insisting  Upon  a  fai^^ 
ticular  form  in  the  finding  of  the  jury. 

By  the  statute  of  this  state,  the  care  and  custody  of  the  per* 
sons  and  estates  of  lunatics,  idiots,  persons  of  unsound  mmd^ 
and  habitual  drunkards  is  confided  to  the  court  of  chancery^ 
without  any  restriction  or  limitation.  The  manner  in  which 
the  control  thus  given  is  to  be  exercised  is  entirely  a  matter  of 
discretion.  The  form  of  the  return  to  the  inquisition  is  only 
important  so  far  as  it  is  necessary  to  satisfy  the  conscience  of 
the  court  If,  upon  the  coming  in  of  the  inquisition,  enough 
appears  to  enable  the  court  to  adjudge  the  party  to  be  within 
some  one  of  the  classes  of  persons  over  whom  the  statute  ba0 
given  it  jurisdiction,  it  is  sufficient  A  discreet  exercise  of  the 
power  vested  in  the  court  undoubtedly  requires  that  before  a 
citizen  shall  be  deprived  of  his  liberty,  and  the  control  of  hi^ 
own  property,  evidence  of  the  most  conclusive  character  should 
be  produced,-  showing  him  to  be  a  person  for  whose  benefit  the 
law  has  benignly  provided  this  delicate  and  important  trust 
But  I  am  not  prepared  to  say  that  a  case  might  not  be  pres^it* 
ed  to  the  court  in  which  the  evidence  would  be  so  clear  and 
satisfactory  as  to  justify  the  exercise  of  its  summary  power,  for 
the  protection  of  a  party,  without  the  intervention  of  a  jury* 
Whether  this  be  so,  or  not,  I  caimot  doubt  that  under  the  laW 
of  this  state,  it  is  enough  to  vest  the  court  wiUi  jurisdiction  of 
the  case  when,  as  in  the  case  under  consideration,  the  jury  find 
that  the  party  is  mentally  incapable  of  governing  himself  or 
managkig  his  afiairs.  Chancellor  Kent  seems  to  have  tboli^ht 
80,  when  in  the  case  of  £arAer,  {2  John.  Ch.2S2y)  be  directed  a 
commission  tp  issue  to  inquire  wheth^  the  party  was  of  un- 
sound mind,  or  mentally  incapable  of  managing  his  afibirs.  {t 
is  quite  evident  that  in  giving  this  direction,  that  leain^  jurist 
understood  the  two  terms,  "  unsound  mind,"  and  mentally  in^ 
capable  of  managing  his  affairs,  as  meaning  substmitially  tbd 
smae  thing,  and  that  the  use  of  either  pbtajBe  in  the.inquisiticHi 
would  fiimish  jufficient  ground  tp  justify  him  in  jwp^seeding  t^ 
tb^  Bppoiotacmiit  of .«  committ^.  Uifi  tniey  tli^t  in  tl^e  4em 
mifned  U>9  the  jury  foimd  that  JBadw  i»0^  unspundnwdt 
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AND  mentally  incapable  of  managing  his  affairs ;  yet  from  the 
form  of  the  order  directing  the  commission  to  issue,  it  is  plainly 
inferable  that  no  force  was  added  to  the  return  of  the  jury  by 
adopting  both  phrases.  Indeed,  looking  at  both  terms  in  their 
plain  and  obvious  sense,  I  cannot  but  regard  the  expressioa 
"mentally  incapable  of  governing  himself  or  managing  his 
affairs,"  as  necessarily  embracing  all  that  is  understood  by  the 
term  "unsound  mind,"  and  perhaps  more.  In  the  case  of 
Wendell,  (1  John.  Ch.  600,)  the  same  learned  chancellor  also 
directed  an  issue  to  be  made  and  settled  to  try  the  question, 
whether  Wendell  "  be  a  lunatic  or  mentally  incapable  of  man- 
aging his  own  affairs ;"  thus  showing  that  the  alternative  form 
of  the  order  was  not  a  mere  matter  of  inadvertence,  but  that  it 
was  deliberately  adopted.  I  agree  with  Chancellor  Walworth 
in  the  opinion  expressed  by  him  in  the  matter  of  Morgan^  (7 
Paige,  236,)  that  it  is  not  wise  to  depart  from  the  technical 
form  of  finding  in  the  language  of  the  statute  itself;  although, 
as  I  have  already  attempted  to  show,  the  same  reason  which 
has  induced  the  English  court  of  chancery  to  confine  the  jury 
to  the  technical  expressioja  of  unsoundness  of  mind,  does  not 
exist  here.  It  might,  perhaps,  have  been  better,  in  the  case 
now  before  the  court,  if  the  vice  chancellor  had  required  a 
further  inquisition ;  and  yet  I  cannot  say  that,  under  the  cir- 
cumstances as  they  appeared,  it  was  an  indiscreet  exercise  6f 
his  undoubted  power.  However  that  may  be,  it  was  a  question 
of  discretion,  and  not  of  jurisdiction,  and  if  the  vice  chancellor 
erred  his  error  could  only  have  been  corrected  by  appeaL  The 
motion  to  set  aside  the  proceedings  must  therefore  be  denied. 

Nor  can  I  say,  from  any  thing  before  me,  that  the  committee 
have  omitted  any  thing  which  would  have  in  any  degree  con- 
tributed to  the  comfort  or  happiness  of  the  afilicted  individual 
committed  to  their  charge,  or  that  in  any  respect  they  have 
been  unfaithfril  to  their  trust.  So  far  from  this,  they  have,  I 
think,  frilly  and  satisfactorily  met  every  allegation  in  the  peti- 
tion, charging  them  with  improper  conduct  in  the  management 
of  the  person  or  estate  entrusted  to  their  guardianship.  A  care- 
ful examination  of  the  case  has  confirmed  the  impreasum  made 
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upon  my  mind  on  the  argmnent,  that  the  committee  had  dis- 
charged the  delicate  duties  assigned  them,  with  commendable 
humanity  and  faithfulness.  At  the  same  time,  I  am  inclined 
to  believe  it  may  not  be  an  indiscreet  exercise  of  the  superviso- 
ry power  of  the  court  to  direct  a  further  examination  to  be  had 
in  the  case.  In  the  discharge  of  this  important  branch  of  its 
trusts,  the  court  cannot  guard  too  sedulously  the  welfare  of  that 
unhappy  class  of  persons,  who,  incapable  of  taking  care  of 
themselves,  have  been  committed  to  its  care.  I  can  but  hope 
too,  that  a  reference 'judiciously  conducted,  may  tend  to  allay 
any  apprehensions,  unfounded  as  I  think  they  are,  which  are 
now  entertained  by  any  of  the  relatives  of  this  unfortunate 
man,  that  his  comfort  is  not  sufficiently  cared  for  by  his  com- 
mittee. I  shall,  therefore,  direct  that  it  be  referred  to  Murray 
Hoffman,  Esquire,  or  if  he  shall  decline  to  act  as  such  referee, 
then  to  such  other  person  as  may  be  agreed  upon  by  the  coun- 
sel for  the  parties,  to  inquire  into  the  personal  condition  of  this 
person,  and  particularly  whether  or  not  he  has  been  treated  in 
a  due  and  proper  manner  by  his  committee ;  also  whether  any 
greater  freedom  or  indulgence  can  be  granted  to  hun  with 
safety,  and  whether  any  change  in  his  situation  or  mode  of  life 
would  be  conducive  to  his  comfort ;  also  to  inquire  whether  the 
allowance  made  for  his  support,  has  in  good  faith  been  expend- 
ed for  his  benefit :  to  the  end  that  upon  the  coming  in  of  the 
report,  any  further  direction  may  be  given  which  may  then  be 
deemed  proper.  The  order  should  also  contain  a  provision 
authorizing  the  referee,  and  such  other  persons  as  he  may  think 
proper,  to  have  free  access  to  Mason  for  the  purpose  of  personal 
examination,  and  if  the  referee  shall  so  direct,  that  he  be  pres- 
ent upon  the  execution  of  the  reference.  The  costs  of  the 
reference  must,  in  the  first  instance,  be  paid  by  the  petitioner, 
James  Mason,  unless  the  committee  shall  elect  to  have  a  pro- 
vision inserted  in  the  order  for  passing  their  accounts.  In  that 
case,  the  costs  of  the  reference  may  be  paid  out  of  the  estate  in 
the  hands  of  the  committee.  Otherwise,  it  must  depend  upon 
(he  result  of  the  examination,  and  the  report  of  the  referee, 
whether  the  estate  shall  bear  the  expense  of  the  reference. 
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Titus  vs.  Cortelyou. 

It  11  the  right  of  a  party,  when  he  it  reqaired  to  produce  books  for  inspeetioii,  apon 
a  reference,  if  such  booka  contain  accounts  and  transactions  which  in  no  way  re- 
late to  the  subject  of  examination,  to  seal  up  such  parts  of  the  books ;  so  that  they 
shall  not  be  exposed  to  the  observation  of  those  who  have  no  i%ht  to  examine 
them. 

Where  books  are  produced  by  a  party,  upon  a  reference,  with  portions  thereof  seal- 
ed up,  his  affidavit  stating  that  those  portions  do  not  relate  to  the  matters  of  the 
reference  is  to  be  taken,  in  the  firrt  instance,  as  sufficient  to  protect  them  from  ex- 
amination. But  If  the  adverse  party  can  show  any  fair  grounds  for  supposing  die 
parts  sealed  up  to  be  material,  the  oourt  may  order  them  to  be  opened. 

But  before  coming  to  the  court  for  an  order  directing  the  opening  of  those  parts  of 
the  books  which  have  been  sealed  up,  the  adverse  party  should  first  apply  to  the 
referee  for  such  an  order. 

In  Equity.  The  bill  in  this  cause  was  filed  to  close  up  the 
business  of  a  copartnership.  On  the  24th  of  September,  1847, 
an  order  was  made  appointing  Philo  T.  Ruggles,  Esquire,  a 
receiver  of  the  partnership  effects,  and  also  a  referee  to  take  and 
iltate  the  partnership  accounts,  and  requiring  the  parties  at  his 
request  and  under  his  direction,  to  deliver  over,  among  other 
things,  all  books  relating  to  the  partnership.  Among  the  books 
delivered  by  the  defendant  in  pursuance  of  this  order,  was  a 
cash  book,  some  pages  of  which  were  sealed  up.  At  the  time 
of  producing  the  book,  the  defendant  made  an  affidavit  upon  a 
blank  leaf  thereof,  stating  that  tliose  pages  which  had  been 
sealed  up  related  exclusively  to  the  defendant's  private  cash 
account,  and  his  private  business  since  the  dissolution  of  the 
partnership,  and  not  to  the  cash  accounts  or  business  of  Titos 
6c  Cortelyou.  The  draft  of  this  affidavit  was  produced  before 
the  referee  and  approved  by  him,  as  to  its  form,  in  the  presence 
of  the  plaintiff's  counsel,  and  was  then  engrossed  upon  the 
book  and  sworn  to  by  the  defendant,  without  objection  on  the 
part  of  the  plaintiff.  Upon  an  affidavit  alleging  that  those 
pages  of  the  book  which  had  been  sealed  up  related  to  the 
money  received  by  the  defendant  for  debts  due  to  the  firm  of 
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TitQB  ^  Cortelyou,  an  order  was  obtained  by  the  plaintiff  re- 
qiririag  the  defendant  to  show  cause  why  an  order  shonld  not 
be  made  directing  that  part  of  the  book  to  be  opened.  The 
case  now  came  before  the  court  upon  a  motion  to  make  the 
rale  to  show  cause  absolute.  In  opposition  to  the  motion,  the 
defendant  produced  the  certificate  of  Mr.  Ruggles,  the  receiver 
and  referee  in  the  cause,  stating  that  the  plaintiff  had  not  shown 
before  him  any  ground  for  supposing  that  any  part  of  the  book 
which  had  been  sealed  up  was  material,  and  also  the  affidavit 
of  Mr.  Ekiwards,  his  counsel,  showing  that  the  pages  of  the 
book  had  been  sealed  up  under  his  advice,  after  he  had  become 
fully  satisfied  that  all  the  entries  therein  had  reference  to  the 
private  business  and  afifairs  of  the  defendant.  It  also  appeared 
that  although  the  parties  had  met  several  times  before  the  re- 
feree, the  plaintiff  had  never  claimed,  before,  that  the  pages 
which  bad  been  fastened  down  should  be  opened.  A  great 
number  of  affidavits  were  read  upon  the  hearing  of  the  motion, 
shewing  the  existence  of  much  hostile  and  angry  feeling  be- 
tween the  parties,  but  which  it  is  unnecessary  for  the  under- 
standing of  the  decision  to  notice  further. 

S.  F.  Clarkscn^  for  the  plaintiff. 

C  Edwards^  for  the  defendant. 

Harris,  J.  It  is  the  right  of  a  party,  when  required  to  pro- 
duce books  for  inspection,  if  such  books  contain  accounts  and 
transactions  which  in  no  way  relate  to  the  subject  of  examina- 
tion, to  seal  up  such  parts  of  the  books,  so  that  they  shall  not 
be  exposed  to  the  observation  of  those  who  have  no  right  to  ex- 
amine them.  Mr.  Hofiinan,  in  his  excellent  treatise  on  the 
practice  in  the  master's  office,  in  referring  to  the  production  of 
books,  uses  the  following  language.  '<  If  books  are  produced 
before  the  master  with  portions  sealed  up,  the  party's  oath  of 
their  not  relating  to  the  matters  in  question,  must  be  taken  in 
the  first  instance  as  sufficient.  But  if  the  adverse  party  can 
shew  any  fair  grounds  for  supposing  any  part  has  been  sealed 
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which  is  material,  whether  designedly  or  not,  he  may  require  it 
to  be  opened.  And  if  this  is  refused,  upon  certificate  of  the 
master  that  in  his  opinion  such  part  should  be  opened,  the  court 
would  compel  it" 

Thus  it  will  be  seen,  that  according  to  the  settled  practice  in 
such  cases,  the  plaintiff,  before  coming  to  this  court  for  an  order 
directing  that  part  of  the  book  which  had  been  sealed  up  to  be 
opened,  should  have  applied  to  the  referee  in  the  first  instance, 
for  such  an  order.  It  appears,  however,  in  this  case,  that  no 
such  application  was  made ;  and  further,  that  there  was  nothing 
before  the  referee  shewing  that  such  an  order  would  have  been 
proper.  But  if  it  were  proper  to  make  the  application  to  this 
court  in  the  first  instance,  there  is  nothing  in  the  papers  upon 
which  the  application  is  founded  to  shew  that  there  is  any  thing 
material  to  the  matters  in  question  between  the  parties  in  those 
pages  of  the  book  which  have  been  closed  up,  or  which  would  jus- 
tify the  court  ii)  making  an  order  to  subject  those  pages  to  inspec- 
tion. The  only  evidence  which  has  been  produced  to  show  the 
materiality  of  the  entries  upon  those  pages,  is  in  the  affidavits 
of  Aaron  Sutton  and  John  Lloyd,  both  of  whom  are  shewn  by 
the  defendant  to  have  obtained  the  information  they  have  in 
relation  to  the  contents  of  that  part  of  the  book  which  is  sealed 
up,  by  an  examination  after  the  pages  had  been  closed  up,  and 
the  book  deposited  with  the  referee :  an  act  for  which  they  are 
clearly  punishable,  as  for  a  contempt.  For  the  court  will  al- 
ways protect  parties  against  a  violation  of  rights  of  this  descrip- 
tion, by  proceeding  against  the  offender,  as  for  a  contempt. 
But  the  affidavits  themselves  do  not  shew  enough  to  justify  an 
order  to  subject  to  inspection  that  part  of  the  books  which  has 
been  closed  up,  upon  the  oath  of  the  defendant,  that  the  entries 
it  contains  relate  exclusively  to  his  private  business. 

An  order  must  therefore  be  entered  discharging  the  order  to 
shew  cause ;  and  directing  that  the  plaintiff  pay  the  defendant 
twenty  dollars  for  the  costs  of  opposing  this  appUcation. 
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When  an  injunction  is  dissolved  upon  the  matter  of  the  bill  only,  it  is  to  be  regarded 
as  a  final  decision  that  the  plaintiff  was  not  equitably  entitled  to  the  injunction ; 
and  the  defendant  is  entitled  to  a  reference  to  ascertain  his  damages,  under  the 
31st  rule  of  the  late  court  of  chanceiy,  which  corresponds  with  the  21st  rule  in 
equity  of  the  supreme  court. 

But  when  the  injunction  is  dissolved  upon  bill  and  answer,  the  final  decision  upon 
the  equity  of  the  bill  is  not  to  be  deemed  to  have  been  made  until  the  final  hear- 
ing and  decision  of  the  cause. 

In  EauiTY.  Upon  filing  the  bill  in  this  cause,  the  plaintiff, 
with  two  sureties,  executed  a  bond  to  the  defendant,  in  the  pen- 
alty of  $800,  conditioned  to  pay  such  damages  as  he  might 
sustain  by  reason  of  the  injunction  to  be  issued  in  this  cause,  if 
the  court  should  eventually  decide  that  the  plaintiff  was  not 
equitably  entitled  to  such  injunction ;  such  damages  to  be  as- 
certained by  a  reference  to  a  master,  or  otherwise,  as  the  chan- 
cellor or  vice  chancellor  having  jurbdiction  of  the  cause  in 
which  such  injunction  issued  should  direct.  The  injunction 
issued  upon  the  filing  of  this  bond,  was  subsequently  dissolved 
on  the  matter  of  the  bill  only.  The  defendant  now  moved  for 
a  reference  to  ascertain  and  report  what  damages  he  had  sus- 
tained by  reason  of  the  issuing  of  the  injunction.   ' 

W.  7.  £&m,  for  the  defendant 

O.  Clcarky  for  the  plaintiff. 

Harris,  J.  I  am  not  aware  that  any  decision  has  been 
made  by  the  chancellor,  which  determines  when  a  party  is  at 
liberty  to  apply  for  a  reference  under  the  provisions  of  the  Slst 
rule  of  the  late  court  of  chancery,  which  corresponds  in  its  pro- 
▼isionB  with  the  21st  rule  in  equity  of  this  court.  It  was  my 
impression,  upon  the  argument  of  the  motion,  that  the  proper 
coDstruction  of  the  rule  would  not  allow  a  reference  until  the 
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cause  had  been  finally  disposed  of  upon  the  merits.  I  still  think 
this  the  construction  which  ought  to  be  adopted,  where  the  in- 
junction has  been  dissolved  upon  the  coming  in  of  the  answer. 
Although  the  equity  of  the  bill  may  be  denied  in  the  answer,  so 
as  to  entitle  the  defendant  to  have  the  injunction  dissolved,  it 
may  turn  out,  upon  taking  the  proofs,  that  the  bill  was  true 
and  the  answer  false ;  and  in  that  case  it  will  eventually  be 
decided  that  the  plaintiff  was  equitably  entitled  to  the  injunc- 
tion. The  word  "  eventually,"  as  used  in  the  rule,  and  in  the 
condition  of  the  bond,  relates  to  the  final  decision  upon  the 
equity  of  the  bill  itself.  If  the  injunction  b  dissolved  upon  the 
matter  of  the  bill  alone,  it  is  to  be  regarded  as  a  final  decision, 
and  the  court  cannot  subsequently  determine  that  the  plaintiff 
was  equitably  entitled  to  the  injunction,  without  reversing  its 
decision  dissolving  the  injunction.  But  when  the  injunction  is 
dissolved  upon  the  bill  and  answer,  and  because  the  answ^  de- 
nies the  matters  of  the  bill  upon  which  the  injunction  rests,  H 
may  eventually  appear,  upon  the  subsequent  hearii^  of  the 
cause,  that  the  bill  was  true  and  the  answer  iiftlse,  and  although 
the  injunction  had  been  dissolved,  yet  that  in  fact  the  plaintiff 
was  equitably  entitled  to  the  injunction.  I  think,  therefore,  the 
true  construction  and  meaning  of  the  rule  is,  that  when  an  in- 
junction is  dissolved  upon  the  matter  of  the  bill  only,  it  is  to  be 
regarded  as  a  final  decision  that  the  plaintiff  was  not  equitably 
entitled  to  the  injunction  ;  and  the  defendant  is  entitled  to  the 
reference  provided  for  in  the  rule.  But  where  the  injunction  is 
dissolved  upon  bill  and  answer,  the  final  decision  upon  the 
equity  of  the  bill  is  not  to  be  deemed  to  have  been  made  until 
the  final  hearing  and  decision  of  the  cause. 

In  this  case,  the  injunction  having  been  dissolved  on  the 
matter  of  the  bill  only,  the  defendant  is  entitled  to  an  cider  re- 
ferring it  to  Samuel  M.  Woodruff,  Esquire,  or  any  oth^  suitdbl^ 
person  to  be  agreed  upon  by  tiie  counsel  for  the  parties,  to  as- 
certain and  report  the  damages  he  haa  sustained  by  reafloo  ^ 
the  issuing  of  th«  injunction. 
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KoppEL  vs,  Heinrichs  and  Wolff. 

The  general  rale,  on  the  subject  ofjuriediction,  is  that  it  depends  upon  the  state  of 
thxngs  at  the  time  the  action  is  broaght;  and  if  the  cirenmstanoes  be  such,  then, 
as  to  ^est  Jnrisdiction  m  the  ooart,  the  same  cannot  be  ousted  by  any  subsequent 
erent 

If  there  is  any  exception  to  this  rule,  it  is  when  such  a  change  in  the  parties  takes 
place  after  the  commencement  of  the  suit,  as  to  work  an  abatement 

The  appointment  of  a  person  as  consul  of  a  foreign  power,  does  not  work  an  abate- 
ment of  a  suit  previously  commenced  against  him  in  a  state  court 

The  privilege  conferred  upon  the  consuls  of  foreign  governments,  by  the  oonstitn- 
tion  and  laws  of  the  United  States,  of  bemg  sued  in  the  federal  courts  only,  does 
not  e\^d  so  far  as  to  enable  a  party,  aAer  a  suit  has  been  commenced  against 
him  in  a  state  court  of  competent  jurisdiction,  to  divest  that  court  of  jurisdiction 
by  voluntarily  accepting  the  office  of  consul  of  a  foreign  power. 

Juiisdiction  of  the  state  oouits  in  suits  to  which  foreign  consuls  are  parties,  is  ezchi- 
ded  only  in  suits  against  them.  They  are  at  liberty  to  bring  suits  against 
other  persons,  in  the  stale  courts,  if  they  choose  to  do  so. 

A  party  who  brings  a  writ  of  error  to  the  supreme  court,  to  reverse  the  judgment 
of  a  court  below,  occupies  the  position  of  one  voluntarily  bringing  his  suit  ui  the 
higher  court,  ibr  redress.  And  by  calling  upon  the  supreme  court  ibr  its  dedaon 
upon  the  merits  of  the  cause,  he  admits  its  jurisdictbn  to  make  such  dedsMn; 
and  he  is  condnded  by  that  admission. 

Where,  subsequent  to  the  commencement  of  a  suit  agunst  a  party,  in  a  state  court, 
be  accepted  the  appointment  of  consul  of  a  foreign  power,  by  virtue  of  which  he 
became  exempted  from  liability  to  be  prosecuted  in  the  state  courts,  but  he  pn>- 
ceeded  to  trial  in  the  suit,  upon  the  merits,  without  suggesting  hb  privilege  to  the 
pourt,  and  afVerwards  brought  a  vnit  of  error  to  the  supreme  court,  to  revene  (he 
judgment  of  the  court  below ;  Beid,  that  he  was  estopped  from  setting  .up  his 
privilege,  in  bar  of  the  jurisdiction  of  the  state  courts. 

This  was  a  motion  to  set  aside  an  execution  issued  in  this 
cause  to  the  sheriff  of  dueens,  and  all  other  proceedings  subse- 
quent to  the  issuing  thereof. 

In  May,  1840,  a  suit  was  commenced  by  the  plaintiff  against 
the  defendants,  in  the  New- York  common  pleas,  by  declaration. 
The  defendants  appeared  by  attorney,  and  on  the  90th  of  Sep- 
tember in  the  same  year,  issue  was  joined.  Upon  the  trial 
there  was  a  verdict  for  the  plaintiff,  upon  which  judgment  was 
perfected  on  the  2d  of  May,  1843,    On  the  6th  of  the  same 
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month,  the  defendants  brougI)t  their  writ  of  error  to  the  late 
supreme  court ;  and  on  the  26th  of  July,  in  the  same  year,  that 
court  rendered  a  judgment  of  affirmance.  A  writ  of  enor  to 
the  court  for  the  correction  of  errors  was  subsequently  brought 
by  the  defendants,  and  in  December,  1845,  that  court  affirmed 
the  judgment  of  the  supreme  court.  An  execution  was  there- 
upon issued  out  of  the  supreme  court,  to  the  sheriff  of  Q^ueeos, 
with  directions  to  collect  $1273,30,  the  amount  of  the  judgment 
in  that  court,  and  $710,39  for  the  damages  and  costs  awarded 
by  the  court  for  the  correction  of  errors.  On  the  3d  of  June, 
1846,  the  sheriff  sold  certain  real  estate  of  the  defendant  Hein- 
richs,  for  the  amount  of  the  execution,  and  executed  the  usual 
certificate  of  sale.  On  the  2d  of  November,  1840,  the  defen- 
dant Hienrichs  was  appointed  by  the  duke  of  Saxe  Altecburgh, 
an  independent  sovereign  in  Germany,  his  consul  for  the  oity 
of  New- York.  The  appointment  was  duly  recognized  by  the 
president's  proclamation  on  the  6th  of  January,  1841.  This 
motion  is  now  made,  upon  the  ground  that,  after  the  appoint 
ment  of  the  defendant  Heinrichs,  the  proceedings  in  the  state 
courts  were  without  jurisdiction. 

E.  Sandford  ^  George  Wood,  for  the  defendants. 

E,  C.  Benedict,  for  the  pljGiintiff. 

Harris,  J.,  That  the  constitution  of  the  United  States  has 
conferred  upon  the  federal  courts  exclusive  jurisdiction  of  suits 
against  foreign  consuls  is  not  denied. 

But  the  question  now  before  the  court  relates  to  a  suit  com- 
menced in  a  state  court,  before  the  party  claiming  exemptioo 
as  a  consul  received  his  appointment,  and  when  the  state  courts 
had  jurisdiction  of  the  suit,  exclusive  of  the  federal  courts. 
That  the  suit  was  rightfully  commenced  in  the  New-Toifc 
common  pleas,  is  admitted :  and  the  question  now  presenlad 
for  determination  is,  whether  the  subsequent  appointment  of 
Heinrichs  as  consul  of  a  foreign  goTemment  deprived  the  alaito 
coiurt  of  the  jurisdiction  which  it  had  thus  rightfiiUy  atiquirad; 
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or  whether,  having  thus  ODtained  jurisdiction,  it  was  competent 
for  the  state  court  to  proceed  to  consummate  its  proceedings, 
notwithstanding  the  privilege  conferred  upon  the  defendant  by 
virtue  of  his  subsequent  appointment.  The  general  rule  on  the 
subject  of  jurisdiction  is  that  it  depends  on  the  state  of  things 
at  the  time  the  action  is  brought ;  and  if  the  circumstances  bd 
such,  then,  as  to  vest  jurisdiction,  the  same  cannot  be  ousted  by 
any  subsequent  event.  (Mollan  v.  Torrance,  9  Wheat.  637.) 
If  there  can  be  said  to  be  any  exception  to  this  rule,  it  is  when 
such  a  change  in  the  parties  takes  place  after  the  coinmlsnce^ 
ment  of  the  suit  as  to  work  an  abatement  It  was  insisted  by 
the  counsel  who  argued  this  motion  for  the  defendant,  that  the 
appointment  of  the  defendant  as  consul  had  the  effect  to  abate 
the  suit ;  that  thereby  he  was  withdrawn  from  the  jurisdiction 
of  the  state  courts.  But  I  cannot  concur  in  this  view  of  the 
question ;  whether  the  privilege  conferred  upon  consuls  by  the 
constitution  and  law  of  the  United  States  is  to  be  regarded  as 
a  personal  privilege,  or  the  privilege  of  the  sovereignty  they 
represent  I  do  not  think  it  was  ever  intended  to  extend  that 
privilege  so  far  as  to  enable  a  party,  after  a  suit  commenced 
against  him  in  a  state  court  df  competent  jurisdiction,  to  divest 
that  court  of  jurisdiction  by  voluntarily  accepting  an  oflSce 
which,  if  held  at  the  time  the  proceeding  was  instituted,  might 
have  been  available  as  a  valid  objection  to  the  jurisdiction  of 
the  court  in  which  the  suit  was  brought  No  decision  holding 
such  a  principle  was' referred  to  on  the  argument,  nor  do  I  feel 
called  upon  to  adopt  such  a  construction  of  the  constitution  and 
laws  of  the  United  States  affecting  ambassadors  and  consuls. 
Conceding  that  the  exemption  provided  in  behalf  of  these  offi- 
cers, is  the  privilege  not  of  the  person  but  of  the  state  they  rep- 
resent, and  that  the  provision  is  founded  upon  considerations 
of  public  policy,  yet  I  cannot  conceive  that  it  is  necessary,  in 
gimg  effect  to  this  provision,  to  violate  the  rule  that  the  ques- 
tion of  jurisdiction  is  to  be  determined  by  the  state  of  things  ex- 
isting at  the  time  the  suit  was  commenced. 

The  case  of  Maimhardt  v.  Soderstrom,  (1  Bmnetfj  138,) 
wms  much  relied  vfoa  in  support  «f  the  moticm.    But  I  cannot 
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regard  that  case  as  an  authority  to  sustain  the  position  assumed 
on  behalf  of  the  defendants.  There  the  defendant,  who  was 
the  consul  general  of  the  king  of  Sweden,  accompanied  his 
plea  with  a  protestation  that  '^  at  and  before  the  time  of  institu- 
ting the  action  he  was,  and  since  that  time  had  continued  to 
be,  and  still  was,  consul  general,  &c.  and  that  therefore  the 
court  had  not  jurisdiction,"  &c.  He  then  made  his  motion  to 
quash  the  pro^^dings.  It  was  shown,  in  opposition  to  the 
motion,  that  in  various  instances  the  defendant  had  submitted 
to  suits  and  executions  from  the  state  courts.  Chief  Justice 
Tilghman,  in  delivering  the  opinion  of  the  court,  said  in  refer- 
ence to  the  defendant's  having  submitted  to  other  suits,  &c 
that  it  was  a  sufficient  answer  to  the  objection  that  it  did  not 
appear  an  the  record  that  the  defendant  was  a  consul,  and 
therefore  the  court  could  take  no  notice  of  it ;  but  that  in  the 
case  then  before  the  court,  it  appearing  upon  the  record  that 
the  suit  was  against  a  consul,  jurisdiction  was  taken  away  by 
the  ninth  section  of  the  judiciary  act.  Thus  it  will  be  seen 
that  the  case  relied  upon  is  distiuguishable  from  that  now  be- 
fore the  court,  in  two  essential  particulars :  first,  that  the  de- 
fendant was  a  consul  when  the  suit  was  commenced ;  and 
secondly,  that  the  fact  appeared  upon  the  record. 

Again ;  this  suit  was  originally  commenced  in  the  New-Tork 
common  pleas.  It  was  removed  into  the  supreme  court  by  the 
defendant  himself,  who  became  plaintiff  in  error.  He  occupies 
the  position  of  one  voluntarily  bringing  hid  suit  in  this  court  for 
redress.  Shall  he  be  permitted,  after  failing  in  that  suit,  to 
have  the  proceedings  declared  void  on  the  ground  of  his  privi- 
lege as  an  officer  of  a  foreign  government?  Jurisdiction  of 
state  courts  in  suits  to  which  foreign  consuls  are  parties,  is  ex- 
cluded only  in  suits  c^ahist  them.  They  are  still  at  liberty, 
if  they  choose  to  do  so,  to  brii^  suits  against  other  persons,  in 
the  state  courts.  It  seems  to  me,  therefore,  that  even  though 
the  defendant's  appointment  might  hiave  Aimished  sufficient 
grounds  to  arrest  the  proceedings  in  the  common  pleas,  where 
he  was  a  defendant,  he  does  not  stand  in  the  same  position  in 
the  court  to  which  he  has  voluntarily  and  rightfully  applied  for 
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the  purpose  of  correcting  what  he  deemed  an  error  in  the  court 
below.  By  tlius  calling  upon  the  supreme  court  for  its  decis- 
ion upon  the  merits  of  the  cause  commenced  against  him  in 
the  common  pleas,  he  admitted  its  jurisdiction  to  make  that* 
decision  ;  and  whatever  might  have  been  his  rights  in  the  court 
below  in  respect  to  his  appointment  as  consul,  he  should  be 
deemed  to  be  Concluded  in  this  court  by  his  admission  of  its 
jurisdiction,  in  bringing  his  writ  of  error  here. 

1  am  also  inclined  to  think  that  even  if  the  appointment  of 
the  defendant  as  consul,  after  the  suit  had  been  commenced 
against  him,  could  have  be^n  ,made  available  to  deprive  the 
state  court  of  the  jurisdiction  it  had  acquired,  yet  the  objection 
could  only  have  been  properly  made  by  plea,  or  perhaps  upon 
motion,  before  proceeding  in  the  cause ;  and  that  having  neg- 
lected to  avail  himself  of  his  exemption  before  proceeding  to 
the  trial  upon  the  merits,  he  precluded  himself  from  afterwards 
objecting  to  the  jurisdiction  of  the  court.  But  it  is  unnecessary 
to  decide  this  question.  It  is  enough  that  when  the  suit  was 
commenced,  the  federal  couits  had  no  jurisdiction  either  of  the 
defendant  or  the  subject  matter  of  the  suit,  but  that  jurisdiction 
of  both  belonged  exclusively  to  the  state  courts ;  that  the  suit 
was  thus  rightfully  commenced  in  the  New- York  common 
pleas  ;  that  after  the  appointment  of  the  defendant  to  the  office 
by  virtue  of  which  he  now  claims  exemption,  he  proceeded  not 
only  to  a  trial  in  the  common  pleas  upon  the  merits,  without 
suggesting  to  the  court  his  privilege,  but  also  brought  his  writ 
of  error  to  the  supreme  court  to  review  the  decision  of  the  com-  . 
mon  pleas.  Under  these  circumstances,  he  must  be  deemed 
to  be  estopped  from  setting  up  his  privilege  in  bar  of  the  juris- 
diction of  the  state  courts,  if,  indeed,  he  ever  had  such  right. 
The  motion  must  therefore  be  denied,  with  costs. 


464  Cases  iN  law  and  eciuity         [Dbc,  a> 

Same  Term.    Before  the  same  Justice, 
Dickenson  vs.  Phillips  and  others. 

No  particular  form  of  words  is  neeessary,  to  eoDkitute  an  equitable  anigzimeiit  of  a 
food.   But  there  n^ust,  at  leoet,  be  eyidenco  of  an  intention  to  appropriate  the  fond. 

P.  being  indebted  to  D.  gave  bim  security  for  the  payment  of  the  debt,  upon  a 
schooner  bdonging  to  him ;  agreeing,  at  the  same  time,  that  be  would  procure  an 
iosurance  upon  the  vessel,  and  transmit  the  policy  to  the  creditor.  He  subse- 
quently caused  the  schooner  to  be  insured  in  the  name  of  Q.,  a  thini  poison,  and 
wrote  to  D.  inforoiing  him  thereof,  and  stating  that  6.  was  to  hold  the  amount  of 
the  insurance  subject  to  the  order  of  D.  in  case  of  loss ;  and  assuring  D.  that  hk 
interest  would  at  all  times  be  kept  covered  by  insurance.  The  debtor  also  told 
another  person  that  he  had  directed  G.  to  pay  the  proceeds  of  the  policy  to  D.,  bat 
there  was  no  evidence  that  he  had  done  so ;  Htld  that  these  representations  and 
assurances  merely  showed  an  Udention  on  th«  part  of  P.  to  appropriate  the  avaiii 
of  the  insurance  to  D.'s  benefit;  and  that  they  did  not  amount  to  an  equitable  as- 
signment to  D.  of  P.'s  interest  in  the  proceeds  of  the  policy,  so  as  to  give  D.  a 
specific  lien  thereon. 

The  distinction  between  those  cases  in  which  the  transacuon  has  been  hdd  to  con- 
stitute an  equitable  assignment  of  a  Hind,  and  those  in  which  it  has  been  held  not 
to  constitute  siidh  an  assignment,  depends  upon  the  question  whether  the  party 
having  the  control  of  the  fUnd  intended,  in  fact,  to  make  an  absolute  appropiiatioo 
of  it,  or  whether  he  intended  himself  to  retain  the  control  of  it ;  i^  seems. 

In  order  to  constitute  a  specific  appropriation  of  a  ptlrtieular  fond  to  the  payment  of 
a  specific  debt,  an  intentbn  to  surrender  to  the  creditor  aH  control  over  the  fondj 
is  necessary. 

Where  a  debtor  gives  to  his  creditor  an  order  upon  one  indebted  to  him,  requesting 
him  to  pay  to  the  creditor  the  amount  of  his  debt,  such  order  will  be  constned  atf 
an  equitable  assignment  of  the  debt ;  even  though  the  drawee  had  never  assented 
thereto. 

In  EcitJiTT.  On  the  6th  of  September,  1843,  the  defendant 
Phillips,  being  indebted  to  the  plaintiff  in  the  sum  of  $3500, 
gave  to  him  five  drafts  upon  J.  Cohen,  jun.,  of  Charleston,  S.  C. 
for  the  amount  of  the  indebtedness,  and  also  gave  him  security 
for  the^debt  upon  the  schooner  Eliza  Jane,  of  which  he  was 
owner  and  master,  by  an  instrument  alleged  by  the  plaintiff  to 
have  been  intended  as  a  mortgage,  and  by  the  defendants  New- 
bold  &  Cruft  to  have  been  a  bottomry  bond.  The  transactioD 
took  place  at  Boston.  Phillips  being  it  resident  of  Brewer  in 
the  state  of  Maine,  cmd  the  plaintiff  residing  at  Wilmington, 
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North  Carolina.  The  premhim  reserved  in  the  bopd  executed 
by  Phillips  to  the  plaintiff,  was  12  per  cent;  and  it  was  agreed 
between  the  parties,  at  the  time  of  giving  the  security,  that 
Phillips  should  procure  insurance  ypon  the  vessel  in  the  state 
of  Maine,  and  pay  the  premium,  and  transmit  the  policy  to  the 
plaintifT;  and  that  this  policy  when  received,  should  be  in  lieu 
of  marine  interest  On  the  29th  of  September,  PhiUips  wrote 
to  the  plaintiff  from  Bangor,  apprising  him  that  the  drafts  on 
Coheif  would  not  be  accepted,  and  saying,  "I  shall  keep  the 
schooner  insured  for  your  protection  and  myself."  No  insurance 
was  effected  on  the  vessel  until  the  7th  of  February,  1844,  when, 
being  at  New-Orleans  and  about  to  sail  for  New- York,  she  was 
insured  by  the  Hartford  Protection  Insurance  Company  for 
$3600  during  her  voyage  to  New- York  and  on  her  return  to 
and  at  New-Orleaqs,  "  loss,  if  any,  payable  to  Levi  H.  Gale" 
On  the  26th  of  February,  1844,  Phillips  wrote  to  the  plaintiff 
from  Mobile,  saying,  ^^  I  have  ffot  the  schooner  insured  in  New- 
Orleans  for  $3500  by  the  house  of  Mr,  L.  H,  Gale ;  he  to 
hold  the  amount  subject  to  your  order  in  case  of  loss.  You 
may  be  assured  your  interest  will  at  all  times  be  kept  covered 
by  insurance.^^  On  the  last  mentioned  day,  the  plaintiff  caused 
the  vessel  to  be  insured  at  Baltimore,  for  the  same  amount,  ^'at 
and  from  New-Orleans  to  New- York,"  for  his  own  benefit.  On 
the  6th  of  March  following,  the  plaintiff  wrote  to  Gale  at  New- 
Orleans,  stating  as  follows :  "  Capt  PhilUps  informs  me  he  had 
insurance  made  on  the  schooner,  through  you,  for  $3500,  with 
instructions  to  hold  the  amount  in  case  of  loss,  subject  to  my 
Older,  which  please  confirm  in  your  answer.  I  hold  a  respon- 
dentia bond  on  the  E.  Jane  for  $3500  which  will  ex]^ain  my 
interest  in  the  matter."  And  on  the  day  following,  he  again 
wrote  to  Gale  a  letter,  in  which  he  informs  him  that  the  schoon- 
er had  put  in  at  Charleston  in  distress,  with  the  loss  of  deck 
load,  saib,  &c  and  would  likely  be  condemned  He  adds, 
'<  you  will  therefore  hold  the  policy  on  the  vessel  for  my  benefit 
under  n^  reqxMidentia  bond,  and  be  good  enough  on  receipt  of 
this,  to  state  if  the  vessel  was  valued  as  well  as  insured  at 
$3600.''    On  the  15th  of  March,  Gale  wr<^  to  the  plaintiff  ii^ 
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forming  him  that  the  freight  of  the  vessel  on  her  voyage  to 
New- York,  amomited  to  $1051,82,  against  which  a  draft  had 
been  drawn  at  60  days  for  $940,  on  Messrs  Newbold  &  Cruft, 
the  consignees  in  New- York,  and  they  had  secured  themselves 
by  eifecting  insurance  on  the  freight  He  further  says,  "  insu- 
rance is  effected  here  for  $3500  for  the  voyage  from  this  port  to 
New-York  and  back."  On  the  6th  of  February,  1844,  Phillips 
made  his  drafts  at  60  days,  on  Newbold  &  Cruft,  for  $940,  in 
favor  of  Gale,  on  account  of  disbursements  of  schoonel^Eliza 
Jane ;  and  on  the  same  day  Gale  wrote  to  Newbold  &  Cruft 
apprising  them  of  the  draft  and  consignment  of  the  vessel  to 
them,  and  requesting  them  to  insure  the  freight  for  $1000. 
The  draft  was  accepted,  and  paid  by  the  drawees.  The  vessel 
sailed  from  New-Orleans  on  the  12th  of  February,  and  having 
met  with  disasters,  a  part  of  her  cargo  was  jettisoned,  and  she 
put  into  Charleston  in  distress.  The  cost  of  repairinig  and  re- 
fitting amounted  to  about  $4000 ;  to  pay  which,  a  portion  of 
the  cargo  was  sold,  and  for  the  residue  of  the  expense  the  ves- 
sel was  put  under  a  bottomry  bond.  Having  arrived  at  New- 
York,  with  a  small  portion  of  her  cargo,  on  the  10th  of  May, 
proceedings  were  there  instituted  to  enforce  the  Charleston  bot- 
tomry bond ;  and  the  vessel  was  sold  without  producing  any 
surplus  for  the  plaintiff. 

On  the  6th  of  May,  Gale  enclosed  the  policy  of  insurance  to 
Newbold  d&  Cruft,  requesting  them  to  present  the  necessary 
documents  to  the  insurance  company,  and  collect  what  was  due 
upon  the  poUcy.  And  he  directed  them,  if  there  should  be  any 
balance  ia  their  hande^  to  hold  the  same  subjeU  to  hu  arder^ 
The  instructions  contained  in  this  letter  were  confirmed  by  Phil- 
lips. On  the  27th  of  the  same  month  Newbold  &  Crufl  settled 
the  claim  with  the  insurance  company,  and  received  $2500,62 
in  full,  and  cancelled  the  policy.  On  the  following  day  they 
forwarded  to  Gale  their  account;  crediting  the  amount  received 
upon  the  poUcy,  and  charging  the  draft  for  $940  paid  by  them, 
and  various  other  items^  amounting  in  the  whole  to  $1106,76, 
and  leaving  in  their  hands,  to  the  credit  of  the  schooner  and 
the  owners,  a  balance  of  $1393,90.    On  the  6th  of  June,  Gale 
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wrote  to  Newbold  d&  Cruft  enclosing  two  protested  drafiji 
draism  in  his  favor  by  Phillips,  amounting  to  $440,  to  be  paid 
out  of  the  proceeds  of  the  policy.  On  the  13th  of  July,  New- 
bold  &,  Cruft  remitted  to  Gale  the  amount  ci  his  drafts,  and 
paid  to  the  attorneys  for  the  plaintiff  the  balance  in  their  hands, 
amounting  to  $993,88.  This  bill  is  filed  to  obtain  a  decree 
against  Newbold  &  Cruft  for  the  balance  of  the  insurance 
money  retained  by  them  in  payment  of  the  $940  draft  which 
had  been  accepted  and  paid  by  them.  The  bill  was  taken  as 
confessed  by  Phillips  fmd  Gale,  as  absent  defendants.  The 
cause  was  heard  upon  pleadings  and  proofs  as  to  the  defendants 
Newbdd  d&  Cruft. 

T.  Sedgwkk  ^  C.  B.  M(wre,  for  the  plaintiff. 

D.  Lord  4*  D.  D.  Lard,  for  Newbold  &  Cruft. 

Harrib,  J.  I  am  inclined  to  think  the  plaintiff's  security 
upon  the  vessel  is  to  be  regarded  as  a  bottomry  bond,  and  not  a 
mortgage.  But  in  the  view  I  have  taken  <tf  the  questions  in- 
volved in  this  case,  it  is  not  necessary  to  decide  whether  it  w|is 
the  one  or  the  other.  It  is  enough  that  there  wi^  a  ddt>t  due 
from  Phillips  to  the  plaintiff,  for  which  he  held  security  Upon 
the  vesseL  The  insumnce,  though  in  the  name  of  Galfl^  was 
for  the  benefit  of  Phillips.  Though  by  the  terms  of  the  policy 
the  loss,  if  any,  was  payable  to  Gale,  these  words  merely  consti- 
tuted him  the  attorney  of  Phillips,  or  such  other  person  as  he 
should  appoint,  to  receive  the  moneys  payable  upon  the  policy, 
in  case  of  a  loss.  Phillips,  then,  is  to  be  regarded  as  the  party 
iasnoed;  witk'fudpowertotransfer  his  interest  in  the  policy  a^ 
he  flhoidd  see  fit.  The  question^  upon  the  deciaoon  of  which 
tUs  case  must  depend,  is  whether  he  has  in  fiuJt  made  mich  a 
transfer  to  the  plaintiff.  If  he  has,  then  the  defendants  New- 
bold  te  CnA  are  liahk  Co  the  plaintiff  for  the  iMtlaAoe  of  tiaifi 
moneys  received  by  them  upon  theeettlement  with  the  vunuanee 
cenyaay,  after  deduotiag  diek  expenses  aadeamBWssjoM.  Om 
th^  other  iuttdy  i^  when  Ihoee  AKmejp  WMeMoei^ed,  jDO  valid 
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I  transfer  had  been  made  by  Phillips,  they  had  a  right  to  retain 

'  in  their  hands  the  balance  due  them  from  Phillips.    To  sustain 

his  claim  to  the  fund,  the  plaintiff  relies  chiefly  upon  the  letter 
of  the.  26th  of  February,  in  which  Phillips  informs  the  plaintiff 
that  Gale  was  to  hold  the  amount  of  the  insurance  subject  to 
his  order;  in  connection  with  the  subsequent  declaration  of 
Phillips  to  the  witness  De  Peyster  that  he  had  directed  Gale  to 
pay  the  proceeds  of  the  policy  to  the  plaintiff.  This,  it  is  cmi- 
tended,  amounts  to  an  equitable  assignment  of  Phillips'  interest 
in  the  policy.  Without  stopping  to  inquire  whether  these  decla- 
rations of  Phillips  are  competent  evidence  as  against  Newbold 
&  Cruft,  I  cannot  regard  them  as  sufficient  to  establish  the 
plaintiff's  position,  that  he  acquired  thereby  an  equitable  lien 
upon  the  funds  in  question.  All  that  is  proved,  by  the  testi- 
mony, is  that  the  plaintiff  was  informed  by  Phillips  that  he  had 
instructed  his  \  agent,  in  case  of  loss,  to  hold  any  moneys  he 
might  receive  for  him  upon  the  insurance,  subject  to  the  plain- 
tiff's order.  Whether  any  such  directions  were  ever  in  feet 
given  to  Gale,  does  not  appear.  So  far  as  there  is  any  evidence 
on  the  subject,  it  would  seem  that  PhiUips  had  never  given  any 
such  directions ;  for  when  called  on  by  De  Peyster  he  professed 
a  readiness  to  pay  the  proceeds  of  the  policy  to  the  plaintiff,  if 
he  was  authorized  to  receive  such  proceeds ;  and  offered,  upon 
the  production  of  the  letter  of  the  26th  of  February,  or  an  order 
from  PhiUips  to  the  same  effect,  to  direct  the  payment  of  the 
insurance  money  to  the  plaintiff*  The  plaintiff's  case  then 
stands  upon  the  mere  declaration  of  Phillips  that  he  had  appro- 
priated the  fund  to  the  payment  of  his  debt 

It  is  true  that  no  particular  form  of  words  is  necessary  to 
constitute  an  equitable  assignment.  .  But  there  must  at  least  be 
evidence  of  an  intention  to  appropriate  the  fund.  If  Phillips, 
instead  of  writing  to  the  plaintiff  that  Gale  was  to  hold  the  in- 
surance money  subject  to  his  order,  had  in  fact  given  him  an 
order  upon  Gale  for  such  money,  it  might,  perhaps,  have  had 
the  effect  to  give  him  a  specific  lien  upon  the  fund ;  though  I 
think  even  that  would  not  have  been  sufficient  Such  an  <»der 
would  have  contained  what  is  not  proved  in  this  casoi  a  di^eo- 
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tion  to  pay,  as  well  as  the  power  to  receive.  I  am  unable  to  dis* 
tinguish  this  case,  in  principle,  from  that  of  Rogers  v.  Hosad^s 
Executors^  decided  by  the  court  for  the  correction  of  errors,  (18 
Wend.  319.)  There,  it  was  held  that  an  agreement  to  pay 
certain  debts  out  of  a  particular  fund,  without  any  words  of 
transfer,  and  without  any  power  or  authority  to  receive  such 
fund,  could  not  be  construed  to  give  such  creditors  a  specific 
lien  upon  the  fund.  So,  in  this  case,  the  most  that  the  plaintiff 
can  claim  is,  that  he  has  shown  an  intention  on  the  part  of 
Phillips  to  appropriate  the  avails  of  the  insurance  he  had  effect- 
ed, to  the  plaintiff's  benefit  As  in  the  case  of  Rogers  v.  Ho- 
sack^s  Executors,  there  is  no  pretence  that  any  words  of  trans- 
fer were  used,  or  that  any  authority  was  given  by  Phillips  to 
collect  the  insurance  money  in  case  of  loss.  On  the  contrary, 
the  letter  itself  upon  which  the  plaintiff  reUes,  shows  that  it  was 
contemplated  that  the  fund  was  to  be  received  by  the  agent  of 
Phillips  himself.  At  the  most,  the  evidence  in  the  case  only 
shows  that  Phillips  gave  the  plaintiff  repeated  assurances  of  his 
intention  to  keep  the  vessel  insured  for  his  benefit.  Such  assu- 
rances cannot,  I  think,  operate  to  give  the  plaintiff  a  specific 
lien  upon  the  proceeds  of  the  policy.  It  may  well  be  that  Phil- 
lips honestly  intended  that  the  fund  should  be  applied  to  the 
payment  of  his  debt  to  the  plaintiff;  and  if  Phillips  had  direct- 
ed the  insurance  company  to  pay  the  money  to  the  plaintifl^ 
such  order  might  have  constituted  an  equitable  assignment 
which  a  court  of  equity  would  enforce.  But  no  such  directions 
were  given.  On  the  contrary,  Phillips  retains  the  right,  through 
his  agent,  to  collect  the  money  himself.  And  even  if  it  had 
appeared  that  he  had  in  fact  given  to  his  agent  the  instructions 
mentioned  in  the  letter  of  the  26th  of  February,  it  might  well 
be  contended  that  such  instructions  amounted  to  nothing  more 
than  a  mere  mandate  firom  a  principal  to  his  agent ;  which  might 
be  revoked  at  any  time  before  it  was  executed — or  at  any  rate,  at 
any  time  before  any  engagement  should  be  entered  into  by  the 
agent  to  execute  it  for  the  benefit  of  the  party  in  whose  &vor  it 
was  given.  Such  instructions,  if  any  were  ever  given,  were  in 
fitct  revoked,  by  the  letter  of  the  6th  of  May,  approved  by  Phil- 
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Ytpi  enclosing  the  policy  to  Newbold  &  Craft  for  adjtbtm^t 
Bxti  paytaefnt  By  an  endorsement  upon  the  policy  itself  Nat^ 
bold  6c  Cruft  are  authorized  to  receive  from  the  insurance  com- 
I^i^y  the  amount  due  thereon.  And  the  letter  directs  them,  in 
case  there  should  be  a  balance  in  their  hands,  to  hold  the  same 
subject  to  the  order  of  Gale.  This  was  a  disposition  of  the 
fund,  at  least  so  far  as  relates  to  that  portion  of  it  now  in  ques- 
tion, inconsistent  with  its  appropriation  to  the  payment  of  the 
plaintiff's  debt ;  and  was  therefore,  in  effect,  a  revocation  of 
any  instructions  previously  given,  if  indeed  any  such  ever  were 
given,  to  pay  the  proceeds  of  the  policy  to  the  plaintiff. 

The  case  of  Clayton  v.  Fawcett,  (2  Leigh's  Va.  Rep.  19,) 
cited  with  approbation,  by  Senator  Dickinson,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Rogers  v.  Hosad^s  Execur 
tors,  is  a  stronger  case  than  that  under  consideration,  in  £BK,vor 
of  sustaining  the  doctrine  of  equitable  appropriation  as  appli- 
cable to  such  a  case.  There  Fawcett  had  placed  a  bond  in  die 
hands  of  his  agent  for  collection  ;  and  being  indebted  to  Clay- 
ton, he  gave  him  a  letter  addressed  to  his  agent,  directing  him  to 
pay  the  money  to  Clayton  when  collected,  if  he  should  not 
happen  to  be  present.  Fawcett  having  died,  the  question  arose 
between  his  representatives  and  Clayton,  whether  this  letter  to 
the  agent  of  Fawcett  amounted  to  an  equitable  transfer  of  the 
money.  The  chancellor  held  that  no  such  construction  could 
be  given  to  it,  and  his  decision  was  affirmed  by  the  court  of 
appeals.  In  that  case,  the  letter  to  the  agent  of  Fawcett  was 
but  an  authority  to  him  to  pay  the  money  to  Clayton ;  and  not 
being  accompanied  by  an  assignment,  and  not  having  been  ex- 
ecuted at  the  time  of  the  death  of  Fawcett,  such  death  operated 
as  a  revocation  of  the  authority  ;  and  the  money  in  the  hands 
of  the  agent  became  a  part  of  Fawcett's  estate.  The  distinc- . 
tion  between  those  cases  in  which  the  transaction  has  been 
held  to  constitute  an  equitable  assignment,  and  those  in  which 
it  has  been  held  not  to  constitute  such  an  assignment,  seems  to 
depend  upon  the  question  whether  the  party  having  the  contrd 
of  the  fund  intended  in  fact  to  make  an  absolute  appropriatioBtL 
of  it,  or  whether  he  intended  himself  to  retain  the  control  of  it 
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Thus  in  Clayton  v.  Fawcett,  instead  of  giving  Clayton  an  order 
upon  his  debtor  for  the  payment  of  the  money,  which  would 
hare  amounted  to  an  appropriation  of  the  fund  specified  in  the 
order,  he  gave  him  a  letter  to  his  own  agent,  for  the  payment 
of  the  money,  when  cdlected.  So  in  the  case  of  Rogers  v. 
EhaacKs  Executors^  Gracie,  instead  of  giving  his  creditors, 
themselves,  authority  to  collect  the  money  due  him  on  account 
of  claims  upon  the  French  government,  himself  retains  the 
power  to  collect  the  money,  and  only  promises  that  he  will  pay 
the  creditors  out  of  the  money  when  collected.  On  the  other 
hand,  when,  as  in  Yeates  v.  Orover,  (1  Ves.fim,  280,)  a  debtor 
gives  to  his  creditor  an  order  upon  one  indebted  to  him,  request- 
ing him  to  pay  the  amount  of  his  debt,  such  order  will  be  con- 
strued as  an  equitable  assignment  of  the  debt ;  even  though 
the  debtor  upon  whom  it  is  drawn  had  never  assented  thereto. 
In  every  case  I  have  been  able  to  find,  where  a  debtor  has  been 
held  to  have  made  a  specific  appropriation  of  a  particular  fund 
to  the  payment  of  a  specific  debt,  an  intention  to*  surrender  to 
the  creditor  all  control  over  the  fund  has  been  shown. 

In  any  view  I  have  been  able  to  take  of  this  case,  whether 
the  plaintifi^'s  security  upon  the  vessel  is  to  be  regarded  as  a 
bottomry  bond  or  a  mortgage — or  whether  the  declarations  of 
Phillips,  by  his  letter  on  the  26th  of  February,  and  to  the  wit- 
ness De  Peyster,  are  competent  evidence  against  Newbold  & 
Cruft,  or  not— or  whether  or  not  he  gave  to  his  agent  such  in- 
structions as  are  mentioned  in  the  letter  of  the  26th  of  Febru- 
ary, I  cannot  regard  the  plaintiff  as  having  obtained  a  specific 
lien  upon  the  proceeds  of  the  policy.  The  bill  must  therefore 
h6  dismissed  as  against  Newbold  &.  Cruft,  with  costs. 


/^ 
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Where  a  creditor's  bill  calls  upon  the  defendant  to  state  whether,  at  the  time  of 
filing  sQch  bill,  he  poaseased,  owned,  or  had  any  interest  in,  any  real  estate,  or 
chattel  real,  or  any  perMHial  property,  an  answer  stating  that  since  the  leooveny 
of  the  plaintiff's  judgment  the  defendant  had  not  been  interested  in  anypreperif 
of  any  kind ;  and  that  no  person  had  held  any  real  estate  or  peraonal  property,  or 
interest  therein,  in  trust  for  him,  or  for  his  benefit,  in  possession  or  otherwise,  is 
to  be  regarded  as  substantially  meeting  the  inquiry. 

Where  the  bill  requires  the  defendant  to  state  the  situation  of  his  piupeitjf  and  ef- 
fects at  the  time  of  filing  the  bill,  and  the  defendant  answers  that  at  tke  Umeeflke 
rendition  of  the  ffUdnHff^s  judgment  he  had  no  interest  in  any  property,  and  tkat 
h€  had  not  had,  at  atiftvme  since,  this  is  a  sufficient  answer  to  the  inquiry. 

In  Equity.  Exceptions  to  the  answer  of  the  defendant  for 
insufficiency.  The  bill  is  a  creditor's  bill  in  the  asual  form. 
The  grounds  of  the  exceptions  will  appear  in  the  opinion  of  the 
court. 

P.  Y.  Ctaler,  for  the  plaintiff. 

L.  Oardinierj  for  the  defendant. 

Harris,  J.  The  plaintiff  insists,  in  the  first  clause  of  his 
first  exception,  that  the  defendant  has  not  sufficiently  answered 
with  reference  to  the  time  of  filing  the  bill  in  this  cause,  whether 
he  possessed,  oitned,  or  hctd  any  interest,  in  any  real  estate, 
or  chattels  real,  or  in  any  personal  property,  in  possession, 
reversion,  or  remainder,  of  any  name  or  kind.  The  answer, 
though  inartificially  drawn,  states  that  since  the  recovery  of  the 
judgment  upon  which  the  bill  was  filed,  the  defendant  hctd  not 
been  interested  in  any  property  of  any  kind,  and  that  no  per- 
son had  held  any  real  estate,  or  personail  property,  or  interest 
therein,  in  trust  for  him,  or  for  his  benefit,  in  possession  or  oth- 
erwise, either  by  deed,  assignment,  or  in  any  other  manner, 
except  as  before  stated  in  the  answer.  I  think  these  statements 
in  the  answer  must  be  regarded  as  substantially  meeting  the 
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charge  in  the  bill,  upon  which  this  branch  of  the  first  exception 
is  founded. 

The  remainder  of  the  first  exception  seems  to  relate  to  the 
form  of  the  answer,  so  far  as  it  purports  to  state  the  situation 
of  the  defendant's  property  and  effects,  at  the  time  of  filing  the 
bill  The  answer  states  that  at  the  time  of  the  rendition  of 
the  jtidgmentj  the  defendant  had  tiot,  arid  that  he  had  not 
hady  at  any  time  sbice^  any  interest^  ^e.  The  plaintiff  insists 
that  this  form  of  statement  is  not  sufficient,  but  that  the  defen- 
dant should  state  expressly  that  at  the  time  of  filing  the  bill  he 
had  not  any  interest,  d&c.  That  mode  of  answering  is  certainly 
to  be  recommended,  as  meeting  more  directly  the  allegations 
and  charges  of  the  bill ;  but  I  am  inclined  to  think  it  is  suffi- 
cient for  the  defendant  to  state  a  time  anterior  to  the  filing  of 
the  bill,  and  with  respect  to  which  the  plaintiff  has  thought  fit 
also  to  interrogate  him,  and  instead  of  repeating  that  he  had  no 
property  at  the  time  of  filing  the  bill,  after  having  denied  own- 
ing any  at  such  anterior  time,  to  say  that  he  had  not  had  any 
at  any  subsequent  time  ;  thus  necessarily  embracing  the  time 
of  filing  the  bill.  The  whole  of  the  first  exception  must  there- 
fore be  disallowed.  For  the  same  reason  the  whole  of  the 
second  exception  must  be  disallowed,  except  so  much  as  relates 
to  the  charge  that  at  the  time  of  filing  the  bill,  the  defendant 
had  money,  or  bank  notes,  or  bills,  or  notes  of  some  kind  or 
other,  which  were  intended  to  pass  as  money.  The  matter  of 
this  clause  of  the  exception  has  only  been  answered  by  the  de- 
fendant with  reference  to  the  time  of  putting  in  his  answer. 
And  the  defendant  not  having  stated  whether,  at  the  time  of 
filing  the  bill,  he  had  any  money,  or  bank  bills,  or  notes  of  any 
kind,  or  which  were  intended  to  pass  as  money,  in  his  posses- 
sion or  under  his  control,  that  part  of  the  second  exception 
should  be  allowed ;  but  inasmuch  as  the  whole  of  the  fifth 
exception,  which  includes  the  same  matter,  must  be  allowed, 
it  is  proper  to  disallow  the  entire  second  exception. 

The  third,  fourth,  and  seventh  exceptions,  are  also  disallowed, 
for  reasons  stated  in  reference  to  the  first  and  second  excep- 
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tioo8.    And  upon  mmilar  grounde,  the  fifth  and  nxtb  eiLcepdw^ 
must  be  allowed. 

The  defendant  having  succeeded  as  to  a  majority  of  the  ex- 
ceptions, is  entitled  to  costs  against  the  plaintiff.  But  under  the 
provisions  of  the  53d  equity  rule,  the  plaintiff  is  also  entitled  to 
the  costs  of  the  exceptions  which  have  been  allowed.  The 
order  must  provide  that  the  costs  to  which  the  defendant  is  eft- 
titled,  be  set  off  against  the  plaintiff's  costs. 


Same  Term.    Before  the  same  Justice. 
Satre  vs.  Peck. 


Upon  Um  diiiolation  of  a  (k^mjrtnenhip  between  S.  dt  P.  an  i 
into  by  them,  by  which  it  ww  stipulated  that  the  bosineeB  of  the  fiim  shoold  bt 
eettled  by  S.,  and  that  all  the  personal  property,  hooka  and  effects  of  the  fiimahoold 
be  delivereJ  over  to  him,  and  that  he  should  provide  for,  and  pay,  all  the  debli 
and  liabilities,  and  charge  the  same  to  the  firm.  By  the  fifth  clause  of  thA  afrer- 
ment,  it  was  provided  that  when  all  the  debts  and  liabilities  of  the  firm  shovU  bs 
paid  and  diaiShaiged,  then  the  accounts  of  the  partners  should  be  made  equal  by& 
selecting  and  taking  to  his  own  account,  from  the  asseti  or  effects  of  the  firm,  an 
amount  sufficient  to  equalize  the  accounts  of  the  partners,  with  interest,  (P.  beii^ 
indebted  to  the  firm;)  and  that  the  balance  of  the  aseets  and  property  of  the  Arm 
should  belong  to,  and  be  immediately  divided  equally  between  the  pwtlos.  At 
the  time  the  agreement  was  executed,  the  effects  of  the  partnership  exceeded,  bgr 
more  than  $26,000,  its  debts  and  liabilities.  And  the  parties  did  not  contemplals 
a  deficiency  of  assets  to  pay  the  debts  and  equalize  the  partnership  acooontsL  Al 
the  debts  having  been  paid,  debts  to  the  amount  of  about  996,000  still  imaamei 
due  to  the  firm,  most  of  wluch  were  uncollectible.  A  balance  of  1^1508^  Uiif 
still  due  from  the  firm  to  S.j  he  filed  his  bill  against  P.,  praying  ifar  an  account  and 
a  settlement  of  the  copartnership  affairs,  and  that  P.  might  be  decareed  to  pay  tba 
balance  which  should  be  found  due  from  hiuL  Bdd  that  there  was  noChiqg  ia 
the  language  of  the  agreement  which  furnished  any  evidence  thaft  8.  oaleBdeila 
idease  P.  from  his  liability  to  oontribttte  his  abase  towards  Ibe  tosses  of  thefoi^ 
lasislBp;  or  that  P.  was  stipulating  for  an  indempi^  against  his  JiabOi^  to  W 
Mttj  balance  whioh  might  be  justly  due  fipom  him  to  his  copartner,  after  a  fuD  adon^ 
istratioa  of  the  partnership  effects.    Nor  that  either  palty  intended,  or  toftdti 
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S.  wonM  take  to  hk  own  Mcomit,  in  ptyment  of  any  portion  of  the  amount  doe 
bim  from  the  partnenhip,  doabtftil  or  uncoHectible  debta,  at  their  nominal  Talue. 

MM  olsOf  that  the  deficiency  of  the  partnenhip  effects  to  pay  the  debts  and  liabil- 
ities of  the  firm,  and  then  to  pay  S.  the  amount  which  should  be  due  to  him  from 
the  firm,  was  assumed  as  the  basis  of  the  agreement  That  those  effecti  having 
turned  out  to  be  insufficient  for  those  purposes,  it  wss  a  case  of  mutual  mistake  or 
misapprehension  as  to  the  yalne  of  those  effects.  And  that  it  would  be  doing 
violence  to  the  intention  of  the  parties  to  make  the  agreement  applicable  to  the 
existing  state  of  things. 

Where  a  written  contract  is  capable  of  a  sensible  construction,  and  there  has  been 
no  fraud  or  impositifm  in  obtaining  it,  such  construction  must  be  determined  by 
the  language  found  in  the  instrument  itself,  and  cannot  be  affected,  by  parol  evi- 
dence of  what  was  said  by  the  parties  at,  or  before,  the  time  of  execution. 

In  Equity.  On  the  second  day  of  March,  1839,  the  plain- 
.  tiff  and  the  defendant  entered  into  copartnership  as  merchants, 
under  the  firm  of  "Peck  &  Sayre."  Peck  was  to  furnish 
$10,000  capital,  and  Sayre  $16,000.  The  profits  and  losses  of 
the  partnership  were  to  be  shared  and  borne  equally.  The 
partnership  having  been  dissolved,  the  following  agreement  was 
executed  by  the  parties  on  the  23d  day  of  January,  1843. 

"  Whereas  the  copartnership  heretofore  existing  between  the 
subscribers,  John  Peck  and  David  L.  Sayre,  under  the  firm  of 
Peck  &  Sayre,  has  been  dissolved  by  its  own  limitation :  now 
in  consideration  of  the  premises  and  of  one  dollar  by  each  to 
the  other  in  hand  paid,  the  said  John  Peck  and  David  L.  Sayre 
covenant  and  agree  with  each  other  as  follows.  First  That 
the  business  of  the  said  firm  of  Peck  &  Sayre  shall  be  exclu- 
sively settled  by  said  Sayre ;  who,  for  this  purpose  is  to  use  the 
name  of  the  said  firm  in  liquidation.  And  all  the  personal 
property,  books,  and  effects  of  said  firm  are  to  be  delivered  over 
to  and  taken  charge  of  by  said  Sayre,  for  the  benefit  of  said 
firm,  and  the  said  Peck  is  not  to  collect  or  receive  any  of  the 
debts  due  to  said  firm.  Second.  All  the  debts  and  liabilities 
are  to  be  provided  for  and  paid  by  said  Sayre  and  charged  by 
him  to  said  firm.  Third.  All  shipments  or  consignments  of 
goods  to  said  firm,  not  yet  received,  but  that  may  hereafter  ar- 
rive, are  to  be  received  by  said  Sayre  on  his  own  account ;  and 
all  acceptances  or  any  liability  that  said  firm  may  have  ^oma 
under,  or  incurred,  against  or  on  account  of  said  shipments  or 
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condgnments  not  yet  arrived  are  to  be  provided  for  and  paid  by 
said  Sayre  individually.    Fourth.   Neither  of  said  partners  is 
to  draw  or  receive  any  thing  from  said  firm  for  his  individual 
use  until  all  the  debts  and  liabilities  of  the  firm  are  paid.    Fifth. 
When  all  the  debts  and  liabilities  of  said  firm  are  paid  and  dis- 
charged, then  the  accounts  of  said  partners  are  to  be  made 
equal  by  said  Sayre  selecting  and  taking  to  his  oum  account, 
from  the  assets  or  effects  of  the  fimiy  an  amount  suffideni  to 
equalize  the  accounts  of  said  partners  with  interest,  (said  Peck 
being  now  indebted  to  the  firm,)  and  the  balance  of  the  assets 
and  property  of  the  said  firm  is  to  belong  to  and  be  immediately 
divided  equally  between  said  Peck  and  Sayre.    Sixth.  The 
books  and  papers  of  said  firm  are  to  be  kept  by  said  Sayre  at 
his  store  or  (^ce,  and  said  Peck  or  his  agent  or  personal  repre- 
s^itatives,  is,  or  are,  at  all  times  to  have  firee  access  to  them 
during  the  usual  business  hours ;  and  may  examine  such  books^ 
and  make  such  extracts  or  copies  fix>m  them  as  he  or  they  may 
see  fit.    Seventh.   Said  Sayre  covenants  and  agrees  to  apfdy 
the  effects  and  property  of  said  firm  as  above  specified.     Eighth. 
Said  Peck  hereby  irrevocably  authorizes  and  empowers  said 
Sayre  to  use  his  name  or  the  name  of  said  firm  for  the  purpose 
of  instituting  suits,  or  any  other  purpose  that  may  be  deemed 
necessary  and  proper,  in  the  liquidation  and  settlement  of  the 
business  of  said  firm.    Ninth.   Said  Sayre  is  not  to  receive  any 
compensation  for  his  own  services  in  settling  the  business  of 
saf d  firm,  nor  is  he  to  make  any  charge  for  clerk  hire ;  bat  is 
to  be  aUowed  all  other  necessary  and  proper  chaigea  and  expen- 
ses.   It  is  understood  that  under  the  foregoing  agreement  said 
Sayre  is  not  to  compromise  or  settle  any  debt  due  or  owing  to 
said  Peck  &  Sayre  for  less  than  its  fisice  without  the  consent  of 
said  Peck ;  provided  said  Peck  is  then  in  this  state,  otherwise 
said  Sayre  is  to  have  fidl  power  to  compromise  as  he  may  se^ 
fit" 

At  the  time  of  the  dissolution  a  statement  of  the  afiairs  of  (he 
partnership  was  made,  which  ^ewed  that  Peek  was  indebted 
to  the  &rm  ^,023,43,  and  that  the  firm  owed  Sayre  #6377,31 
The dfibtedu6  the  firm  amounted  to  #73,668, 25,  and  theoi^ 
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Standing  debts  against  the  firm  were  $47,241,39.  Under  the 
agreement  of  the  23d  of  January,  1843,  Sayre  proceeded  to  pay 
eff  the  debts  of  the  firm,  and  at  the  time  of  filing  the  bill  in 
September,  1846,  all  the  debts  had  been  paid,  and  the  amount 
due  to  Sayre  from  the  partnership  had  been  reduced,  by  collec- 
tions, to  $1568,28.  About  $26,000  still  remained  due  to  the 
firm,  most  of  which  was  uncollectible.  The  bill  prayed  for  an 
account  and  a  settlement  of  the  copartnership  affairs,  and  that 
Peck  might  be  decreed  to  pay  the  balance  which  should  be 
found  due  firom  him.  The  cause  was  heard  upon  pleadings 
and  proofs. 

C.  O^Canor  ^  P.  CaUaghan,  for  the  plaintifil 

Murray  Hoffman,  for  the  defendant 

Harris,  J.  The  only  question  in  this  case  is,  what  efiect 
shall  be  given  to  the  fifth  clause  in  the  agreement  of  the  23d 
of  January,  1843,  which  provides  that,  after  the  plaintiff  shall 
have  discharged  all  the  debts  and  liabilities  of  the  partnership, 
"  the  accounts  of  the  partners  shall  be  made  equal  by  said 
Sayre  selecting  and  taking  to  his  own  account,  from  the 
assets  or  effects  of  the  firm,  an  amount  sufficient  to  equalize  the 
accounts  of  said  partners,  with  interest."  The  defendant  in- 
sists that,  by  this  agreement,  he  was  discharged  from  all  per- 
sonal liability  to  the  plaintiff  for  any  deficiency  of  partnership 
effects  to  pay  the  debts  and  equalize  the  accounts  of  the  part- 
ners. On  the  contrary,  the  plaintiff  insists  that  the  agreement 
(mly  related  to  the  administration  of  the  affairs  of  the  partner- 
ship, and  was  not  intended  to  change  or  affect  the  rights  of  the 
parties  upon  a  final  settlement  of  their  partnership  business. 
What,  then,  is  the  construction  to  be  given  to  this  clause  of  the 
agreement?  It  is  stipulated  in  the  articles  of  copartnership, 
that  the  profits  of  the  business  shall  be  equally  divided,  and  the 
losses  equally  borne,  by  the  parties  respectively.  The  final  set- 
tlement  was  to  be  upon  the  basis  of  equality ;  the  same  rule 
which  this  court  would  have  prescribed,  in  the  absence  of  any 
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agreement  of  the  parties  on  the  subject  This  rule  must  still 
prevail,  unless  it  is  made  satisfactorily  to  appear  that  the  par- 
ties themselves  have  agreed  upon  different  terms  of  setd^nent 
In  giving  a  construction  to  the  terms  which  the  parties  have 
employed  to  express  their  agreement,  it  is  prc^r  to  look  at  the 
state  of  things  existing  with  reference  to  the  subject  matter  of 
the  agreement,  at  the  time  it  was  made.  If  we  do  so,  we  find 
that  the  effects  of  the  partnership  exceeded,  by  more  than 
$26,000,  its  debts  and  liabilities.  And  there  is  nothing  to  show 
that  the  parties  contemplated  that  under  any  circumstances, 
there  could  be  a  deficiency  of  assets  to  pay  the  debts  and  equal- 
ize the  partnership  accounts.  It  seems  very  clear  that  the 
agreement  was  based  upon  the  assumption  of  a  sufficiency  of 
partnership  effects  to  carry  its  provisions  into  effect.  Them 
certainly  is  nothing  in  the  language  of  the  agreement  which 
furnishes  any  evidence  that  the  plaintiff  intended  to  release  the 
defendant  from  his  liability  to  contribute  his  share  towards  the 
losses  of  the  partnership ;  or  that  the  defendant  was  stipulating 
for  an  inderoaity  against  his  liability  to  pay  any  balance  which 
might  justly  be  due  from  him  to  his  copartner,  after  a  full  ad- 
ministration of  the  partnership  effects.  Nor  is  there  any  thing 
to  show  that  either  party  intended,  or  expected,  the  plaintiff 
would  ''  take  to  his  own  account,"  in  payment  of  any  portioQ 
of  the  amount  due  him  from  the  partnership,  doubtful  or  uncol- 
lectible debts,  at  their  nominal  value.  A  state  of  things  is  now 
shown  to  exist,  which  was  not  anticipated  by  the  parties  when 
they  executed  the  agreement,  and  to  which,  therefore,  the 
agreement  cannot,  upon  well  settled  principles,  be  made  appli- 
cable. It  is  a  case  of  mutual  mistake,  or  misapprehension,  as  to 
the  value  of  the  partnership  effects  to  be  disposed  of  under  the 
provisions  of  the  agreement  The  sufficiency  of  those  effects 
to  pay  and  discharge  the  partnership  debts  and  liabilities,  and 
then  to  pay  the  plaintiff  the  amount  which  should  be  due  to 
him  from  the  firm,  is  assumed  as  the  basis  of  the  agreement 
And  now,  when  it  appears  that  the  parties  were  mistaken  m 
this  assumption,  it  would  be  doing  violence  to  their  intentiaiiii 
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to  make  the  agreement  applicable  to  the  ezistiiig  state  of  things. 
(1  Storf^s  Eq.  Juris.  »  142,  143,  144.) 

The  parol  evidence  which  has  been  produced  by  the  parties 
to  show  what  was  their  understanding  when  the  agreement 
was  executed,  is  clearly  inadmissible.  The  wisdom  of  the  rule 
which  confines  parties  to  their  written  contracts,  in  exclusion 
of  all  anterior  verbal  communications,  is  strongly  illustrated  in 
this  very  case.  Mr.  Havens,  one  of  the  counsel  for  the  parties, 
who  prepared  the  agreement  of  the  23d  of  January,  and  who  is 
the  subscribing  witness  thereto,  understood  from  the  parties,  at 
the  time,  that  the  assets  or  effects  to  be  taken  by  Sayre  to  his 
own  account,  were  to  be  so  taken,  not  at  their  nominal  or  par 
value,  but  at  their  cKtual  value.  While,  on  the  other  hand, 
Mr.  Griffin,  the  partner  of  Mr.  Havens,  with  whom  the  parties 
also -consulted  in  relation  to  the  transaction,  understood  that 
Sayre  was  to  take  his  pay  in  assets  of  the  partnership,  without 
recourse  to  the  defendant  in  any  event.  All  the  witnesses  who 
have  spoken  on  the  subject  agree,  however,  that  the  partner- 
ship effects  were  supposed  to  be  sufficient  to  pay  the  debts,  and 
make  up  the  amount  of  the  defendant's  deficiency.  This  fact 
will  assist  in  accounting  for  the  witnesses  differing  so  widely  in 
their  understanding  of  the  intention  of  the  parties.  It  cannot 
be  necessary  to  refer  to  authorities  to  show,  that  where  a  writ- 
ten contract  is  capable  of  a  sensible  construction,  and  there  has 
been  no  firaud  or  imposition  in  obtaining  it,  such  construction 
must  be  determined  by  the  language  found  in  the  instrument 
itself,  and  cannot  be  affected  by  parol  evidence  of  what  was 
said  by  the  parties  at  or  before  the  time  of  execution.  The  law 
considers  the  written  instrument,  solemnly  sanctioned  by  the 
signatures  of  the  parties,  as  much  safer  evidence  of  the  real  in- 
tenti(m  of  the  parties,  than  any  account  given  of  the  transaction 
by  those  who  happened  to  be  present,  whose  memories  may  be 
frail  and  fallible,  whose  minds  may  be  influenced  by  prejudice 
and  partiality,  and  who  may  have  incorrectly  apprehended  the 
intention  of  the  parties. 

It  was  sought  by  the  counsel  for  the  defendant  to  take  this 
case  out  of  the  general  rule  in  relation  to  the  effect  of  parol  ev- 
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idenoe,  by  referring  to  the  particular  frame  cf  the  pleadifigi. 
It  is  tnie,  that  the  intention  of  the  parties  in  reelect  to  the 
natters  contained  in  the  fifth  clause  of  the  agreement  of  the 
23d  of  January,  is  put  at  issue  by  the  bill  and  answer;  bat  I 
cannot  see  how  this  fact  can  render  competent,  testimony  which 
would  otherwise  be  inadmissible.    The  rule  must  still  be  ap- 
pUed,  that  where  there  is  a  writing  expressing  the  contract  of 
the  parties,  that  alone  shall  be  proof  of  their  intention.    The 
case  of  Coutts^   Trustees  v.  Craig,  (2  Hen.  ^  Munf.  618^) 
which  was  relied  upon  by  the  defendant's  counsel,  does  not,  I 
think,  sustain  his  position.    In  that  case,  a  bill  was  filed  for  the 
specific  performance  of  a  contract  for  the  sale  of  land.    The 
defendant  denied  that  the  contract  embraced  as  much  ground 
as  was  contended  for  by  the  plaintifi";  and  upon  such  an  iaste 
it  was  held  that  parol  evidence  might  be  resorted  to,  not  to  vary 
the  efiect  of  the  contract  itself,  but  to  supply  the  &ct8  neceseaiy 
to  give  efiect  to  the  intention  of  the  parties  as  it  appeared  upon 
'the  face  of  the  contract. 

But  even  if  parol  evidence  were  admissible  to  show  what  was 
the  actual  understanding  of  the  parties,  I  do  not  think  the  de- 
fendant has  succeeded  in  showing  satisfactorily  that  the  con- 
struction of  the  writing  is  in  accordance  with  the  actual 
agreement  of  the  parties  at  the  time  the  writing  was  made. 
The  most,  I  think,  that  can  be  made  of  the  testimony  is,  that 
it  leaves  the  question  as  to  the  real  agreement  of  the  parties 
extremely  doubtful ;  and  then  the  fair  inference  would  be,  that 
the  writing  expressed  such  agreement  exactly  as  the  parties 
understood  it  to  be. 

I  have  purposely  omitt^  any  reference  to  th6  statement  oon- 
tained  in  Exhibit  No.  4,  which  purports  to  show  the  conditioa 
of  the  partnership  affairs  on  the  first  of  July^  1844,  and  in  whidi 
the  plaintifif  is  charged  with  the  debts  then  estimated  to  be  good. 
I  have  no  intention  to  express  any  opinion  with  reference  to  the 
eflfect  of  that  paper,  further  than  to  say,  that  I  think  k  has 
no  proper  bearing  upon  the  construction  to  be  given  to  Oai 
clause  of  the  agreement  of  the  23d  of  January,  under  consid- 
emtioD. 
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If  xxpoa  a  reference,  it  shall  appear  that  the  plaintiSr  intended, 
when  this  statement  was  made,  ^'  to  take  to  his  own  account" 
the  good  debts  mentioned  in  that  statement,  amounting  to 
$14,410,62,  it  might  perhaps  properly  be  regarded  as  an  exe- 
cution of  the  agreement,  to  that  extent 

There  must  be  the  usual  decree  for  an  account.  And  for 
that  purpose,  J.  Newland  Cushman,  or  any  other  suitable  per- 
son, to  be  agreed  on  by  the  parties,  may  be  appointed  a  referee. 
The  pleadings  and  proofs  may  be  used  by  either  party  on  the 
reference.  The  question  of  costs,  and  all  further  directions, 
are  to  be  reserved  UQtil  the  coming  in  of  the  report. 


Same  Term.    Before  the  same  Justice. 
Taylor  and  wife  vs.  Fleet  and  Taylor. 

When  a  penon  about  to  punhase  a  faim  wai  ignorant  of  the  actual  character  and 
capahilitke  of  the  land,  and  had  no  means  of  obtaining  such  knowledge  except  by 
information  to  be  derived  from  others ;  and  the  owner,  with  a  knowledge  that  the 
purchaser's  object  was  to  obtain  an  early  farm,  and  that  his  fiirm  was  not  as 
early  as  the  lands  lying  in  the  neighborhood,  represented  to  socfa  purchaser  ^  that 
there  was  no  earlier  la^d  any  where  about  there,"  and  the  latter,  relying  upon  the 
tmthof  that  representation,  made  the  purchase;  and  after  ascertaining  by  actual 
experiment^  that  the  land  was  not  what  it  had  been  represented  to  be,  he  applied 
to  the  Tendor,  within  a  reasonable  time,  to  rescind  the  bargain,  who  refused  to  do 
•0 ;  Beld^  that  this  ftanpshed  a  suffidept  grouod  for  the  ioterfiBrenc^of  a  court  of 
oquity,  to  lesciad  the  contract;  even  .though  there  was  no  intention  on  the  pait 
of  the  vendor  to  deceive  the  purchaser. 

Whatever  may  have  been  the  motive  of  a  vendor  in  making  erroneous  representa- 
tions respecting  land  about  to  be  sold  l^him,  it  is  enough  to  entitle  the  purchaser 
to  seiief,  that  theie  was  a  misrepraMOlatioii  of  a  matter  of  fact,  matenal  to  the 
tfubjeot  of  Mflf^tiatioB,  and  which  constitntod  the  veiy  basis  of  the  contacact. 

ft  is  a  well  settled  doctrino,  in  equity,  that  a  mutual  mistake  of  facts,  though 
nieh  mistake  may  have  been  innocently  made,  is  a  sufficient  ground  to  avoid  a 
-contract. 

Vo  aMid  a  ooQiact  on  the  ground  of  miBBpressntation,  then  must  Jut  only  haws 
howainvqprvNBlatiflaof  anatcBal  Act  omwHfaling  the  basia  rf  the  aal^,  hut 
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the  poidyMer  maft  liaT6  iraMJf  the  eootnct  npoo  tnc  ftilli  md  i 

iwcntationi.    At  lesft,  he  mati  m>  far  have  relied  apeo  the 

not  hftTe  made  the  parchaee  if  eQch  ftpreMntifione  had  not  been  made. 

If  a  pozchaaer  has  acted  upon  Ua  own  jndgoient,  and  hae  not  been  inflDeaced  bj 
the  mitrepfeaentatiooe  of  the  Tendor,  howerer  imtnie  diey  msf  have  been,  he  hae 
no  right  to  be  released  from  hk  baigain. 

Where  a  parchaaer  applies  for  a  reaeMon  of  aeootnct,  on  aeeonnft  oCthe  lalaenp- 
reseotatioae  of  the  Tendor,  it  is  not  neceasaiy  he  should  fiove  the  eifiaa  r|b»> 
aentations  stated  in  the  bill  of  complaint  It  is  enffinrnt  to  prefve  w«ds  of 
equivalent  import 

Where,  between  the  time  of  making  a  eootnct  of  pmchaae  and  appljing  toreadnd 
it,  great  changes  hsTe  taken  place  in  the  chaneter  and  value  of  the  prapettf  ,  te 
lapse  of  time  is  an  important  considention.  But  where  no  material  changem 
the  property  has  oocorred,  and  it  may  be  restored  in  as  good  a  conditiaD  as  whan 
the  pnrchaser  received  it,  and  he  has  offered  to  rescind  the  oontiaet  within  a  tear 
eooable  time,  the  lapse  of  time  famishes  no  well  groanded  objection  to  a  bill  ftr 
aresdsbn. 

In  EauiTT.  This  was  a  bill  filed  by  the  purchaser,  to  re- 
scind a  contract  for  the  sale  and  purchase  of  a  fBurm.  The 
vendor  also  filed  a  cross-bill  for  the  foreclosure  of  a  mortgage, 
executed  by  the  purchaser,  for  a  portion  of  the  purchase  money. 
The  facts  upon  which  the  sale  was  sought  to  be  set  aside,  are 
stated  in  the  opinion  of  the  court. 

WiUiam  Curtis  Noyes,  for  the  plaintiff. 

John  A.  Lott  4*  C.  Z>.  Sackett,  for  the  defendants. 

Harris,  J.  Upon  a  careful  examination  of  the  evidence  in 
this  cause,  I  think  the  following  facts  are  established.  (1.)  That 
the  object^f  Taylor  in  making  the  purchase  in  question  was 
to  obtain  a  farm  adapted  to  the  business  of  raising  early  vege- 
tables for  the  New- York  market,  and  that  at  the  time  of  the 
sale,  Fleet,  the  v^idor,  was  apprised  of  such  object  (2.)  That 
the  land  in  question  is  not,  in  fact,  as  well  adapted  to  the  pur- 
pose for  which  it  was  purchased  by  Taylor,  as  other  land  in  its 
immediate  vicinity ;  that  the  crops  upon  the  lands  spoken  of  by 
the  witnesses  as  the  shore  lands,  mature  a  week  or  ten  days 
earlier  than  the  crops  upon  this  farm ;  and  for  this  reason,  the 
annual  value  of  the  use  of  this  land  is  but  about  half  thai  ot 
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the  shore  lands.  (3.)  That  Taylor  was  ignorant  of  the  actual 
character  and  capabilities  of  the  farm^  and  had  no  means  of 
obtaining  such  knowledge,  except  by  information  to  be  derived 
from  those  who,  from  their  own  observation  and  experience, 
were  able  to  give  such  information.  (4.)  That  Fleet,  with  a 
knowlege  that  Taylor's  object  was  to  obtain  an  early  farm,  and 
that  his  farm  was  not  as  early  as  the  shore  lands  lying  in  the 
same  neighborhood,  represented  to  Taylor,  when  inquired  of  by 
him  in  relation  to  the  quality  and  capability  of  the  land,  that 
''  there  was  no  earlier  land  any  where  about  there  /'  and  that 
Taylor  made  the  purchase,  relying  upon  the  truth  of  this  repre- 
sentation. (6.)  That  within  a  reasonable  time,  after  he  had  as- 
certained by  actual  experiment,  that  the  land  was  not  what  it 
had  been  represented  to  be,  Taylor  applied  to  Fleet  to  rescind 
the  bargain.  It  only  remains  to  ascertain  what  are  the  rights 
of  the  parties,  upon  the  principles  of  equity  applicable  to  such  a 
state  of  facts.  In  the  view  I  am  disposed  to  take  of  this  case, 
it  is  not  necessary  to  decide  whether  the  representations  made 
by  Fleet  were  fraudulently  made,  or  not.  It  is  quite  possible 
that,  knowing,  himself  that  the  shore  lands  were  in  fact  earlier 
than  the  farms  situated  as  his  was  at  a  distance  from  the  water, 
when  he  made  the  statement  that  '<  his  farm  was  the  best 
^adapted  for  the  purpose  of  raising  early  vegetables  for  the 
New- York  market,  and  that  there  was  no  earlier  land  any 
where  about,"  he  intended  only  to  speak  of  lands  in  the  vicinity 
of  his  farm  similarly  situated.  But  he  did  not  so  qualify  his 
representations.  And  whether  he  intended  it  or  not,  he  used 
language  which  was  calculated  to  mislead  Taylor,  and  to  in- 
duce him,  ignorant  as  he  was  of  the  difference  between  the 
shore  lands  and  those  situated  as  Fleet's  were,  to  believe  that 
the  farm  for  which  he  was  negotiating  would  enable  him  suc- 
cessfully to  compete  with  any  other  &rms  in  that  neighborhood 
in  the  business  in  which  he  proposed  to  engage.  If  this  be  so, 
it  furnishes  suiBcient  ground  for  the  interference  of  a  court  of 
equity,  even  though  there  was  no  intention  on  the  part  of  the 
vendor  to  deceive  the  purchaser.  Whatever  the  motive  of  the 
vendor,  it  is  enough  that  there  was  a  misrepresentation  of  a 
Vol.  I.  60 
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matter  of  fact,  material  to  the  subject  of  negotiaticm  and  which 
constituted  the  very  basis  of  the  contract  It  is  a  well  settled 
doctrine  in  equity,  that  a  mutual  mistake  of  facts,  though  such 
mistake  may  have  been  innocently  made,  is  a  sufficient  ground 
to  avoid  a  contract.  I^  then,  the  vendor  in  this  case,  intend- 
ing only  to  speak  of  lands  in  the  neighborhood  of  his  own,  and 
similarly  situated,  has,  nevertheless,  made  representations  which 
have  had  the  effect  to  mislead  the  purchaser  in  respect  to  a 
matter  not  only  material  in  itself,  but  constituting  the  esaence 
of  the  contract,  however  innocent  he  may  be  of  any  fraudulent 
intent,  it  furnishes  sufficient  ground  for  avoiding  the  sale.  In 
Doggett  V.  Emerson^  (3  Starts  Rep.  733,)  Mr.  Justice  Story 
states  the  principles  by  which  courts  of  equity  are  to  be  govern- 
ed in  such  cases,  in  the  following  elegant  and  forcible  terms : 
'^  It  is  equally  promotive  of  sound  morals,  fair  dealing,  and 
public  justice  slnd  policy,  that  every  vendor  should  distinctly 
comprehend,  not  only  that  good  faith  should  reign  over  all  his 
conduct  in  relation  to  the  sale,  but  that  there  should  be  the 
most  scrupulous  good  faith,  an  exalted  honesty,  or,  as  it  is  often 
felicitously  expressed,  uberrima  fides,  in  every  represeotati<xi 
made  by  him  as  an  inducement  to  the  sale.  He  should,  liter- 
ally, in  his  representation,  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  If  his  representation  is  false  in  any  one 
substantial  circumstance  going  to  the  inducement  or  essence  of 
the  bargain,  and  the  vendee  is  thereby  misled,  the  sale  is  vdd- 
able,  and  it  is  usually  immaterial,  whether  the  representation 
be  wilfully  and  Resignedly  false,  or'  ignorantly  or  n^ligently 
untrue.  The  vendor  acts  at  his  peril,  and  is  bound  by  every 
syllable  he  utters,  or  proclaims,  or  knowingly  impresses  upon 
the  vendee,  as  a  lure  or  decisive  motive  for  the  bargain."  If  I 
am  right,  then,  in  the  conclusion  of  fact  at  which  I  have  arrived, 
that  the  vendor  in  this  case  represented  to  the  purchaser  that 
the  land  in  question  was  as  early  as  any  land  on  that  end  of 
Long  Island,  and  that  this  representation  was  a  principal  in- 
ducement to  the  purchase,  and  that  such  r^resentation  was  in 
fiict  untrue,  it  follows  that  the  purchaser  is  entitled  to  have  die 
eontract  tescinded.    The  represontation  being  untrue  and  i 
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•ntial,  vitiated  the  transaction,  whether  such  representation 
was  ''wilfully  and  designedly  false,  or  ignorantly  or  negligent- 
fy  untrue."  {See  also  opinion  of  Mr.  Justice  Woodbury^  in 
Warner  v.  Daniels^  9  Law  Reporter,  160 ;  1  Story^s  Eq.  Jur. 
i  193 ;  Hough  v.  Richardson,  3  Story's  Rep.  659.) 

It  was  much  insisted,  on  the  argument,  by  the  counsel  for 
the  vendor,  that,  conceding  the  representations  made  by  the 
vendor  to  have  been  untrue,  the  purchaser  did  not  rely  upon 
those  representations,  but  himself  took  the  precaution  to  exam- 
ine the  land.  It  is  undoubtedly  true,  that  to  avoid  a  contract 
on  the  ground  of  misrepresentation,  there  must  not  only  be  a 
misrepresentation  of  a  material  fetct  constituting  the  basis  of 
the  sale,  but  the  purchaser  must  have  made  the  contract  upon 
the  faith  and  credit  of  such  representations.  At  least,  he  must 
80  far  have  relied  upon  them  as  that  he  would  not  have  made 
the  purchase  if  such  representations  had  not  been  made.  If 
the  purchaser  has  acted  upon  his  own  judgment  and  has  not 
been  influenced  by  the  misrepresentations,  however  untrue  they 
may  have  been,  he  has  no  right  to  be  released  from  his  bar- 
gain. But  I  cannot  concur  with  the  counsel  for  the  vendor  in 
his  position  that  the  purchaser  examined  the  land  with  a  view 
to  test  the  accuracy  of  the  representations  made  by  Fleet.  On 
the  contrary,  all  the  witnesses  agree  that  no  personal  examina- 
tion of  the  land  would  enable  any  person,  not  previously  ac- 
quainted with  its  capabilities,  to  determine  whether  the  statements 
made  by  Fleet  were  true  or  not.  The  only  means  of  know- 
ledge within  his  reach  was  information  to  be  obtained  from 
those  whose  experience  enabled  them  to  speak  from  actual  ob- 
servation, with  respect  to  the  material  question  which  constitu- 
ted the  object  for  which  the  purchase  was  made.  I  cannot 
think  the  purchaser  was  bound  to  distrust  the  statements  made 
to  him  by  the  vendor,  so  £Eur  as  to  extend  his  inquiries  to  other 
persons,  to  test  the  truth  of  what  he  had  been  told.  The  ven- 
dor ought  not  now  to  be  allowed  to  say  that  the  purchaser 
placed  too  much  reliance  upon  what  he  had  told  him.  He  had 
a  right  to  take  him  at  his  word,  and  to  make  the  purchase  upon 
the  faith  of  the  truth  of  the  representations  which  the  vendor 
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choee  to  make,  relying  upon  his  right  to  avoid  the  sale  if  such 
representations,  in  any  material  matter,  should  prove  to  be  un- 
true. Nor  can  I  agree  with  the  counsel  for  the  vendor,  that 
the  case,  as  proved,  varies  essentially  from  that  made  by  the 
bill.  The  allegation  in  the  bill  is,  that  Fleet  represented  the 
land  to  be  fuU  as  early,  if  not  earlier,  than  any  land  on  that  end 
of  Long  Island,  and  as  well  adapted  to  the  raising  of  all  sorts 
of  early  vegetables,  fruits  and  market  produce,  as  any  other 
land  on  that  end  of  the  island.  The  witness,  Henry  A.  Oving- 
ton,  swears  that  he  represented  the  land  as  being  the  best 
adapted  for  the  purpose  of  raising  early  vegetables  for  the  New- 
York  market ;  and  stated  that  there  "  was  no  earlier  land  any 
where  about."  William  H.  Ovington  says,  that  Taylor  ex- 
pressed his  wish  to  obtain  the  earliest  land  there  was,  for  the 
purpose  of  market  gardening,  and  that  Fleet  said  this  land  was 
as  early  as  any  that  could  be  obtained,  or  words  to  that  effect 
I  cannot  doubt  that  the  fair  construction  of  the  language  used 
by  Fleet,  as  proved  by  these  witnesses,  sustains  the  allegation 
upon  which  the  bill  is  founded,  that  Fleet  represented  the  land 
to  be  as  early,  if  not  earlier,  than  any  land  on  that  end  of  the 
island.  It  is  not  necessary  that  the  express  words  stated  in 
the  bill  should  be  proved.  Such  strictness  is  not  required,  even 
in  an  action  at  law  founded  on  a  warranty.  {Chapmim  v. 
Murch^  19  John.  290.)  It  is  sufficient  to  prove  words  of  equiv- 
alent import    And  I  think  that  has  been  done  in  this  case. 

The  only  other  objection  to  the  relief  sought,  which  I  deem 
it  necessary  to  notice,  is  the  lapse  of  time  which  had  occurred 
before  any  measures  were  taken  to  avoid  the  contract  It  is 
true,  that  where,  between  the  time  of  making  the  contract  and 
applying  to  rescind  it,  great  changes  have  taken  place  in  the 
character  and  value  of  the  property,  the  lapse  of  time  is  an  im- 
portant consideration.  But  here  no  material  change  in  the 
property  occurred  after  the  contract.  There  is  nothing  to  pre- 
vent the  purchaser  from  restoring  it  in  as  good  condition  as  he 
received  it.  He  offered  to  rescind  the  contract  within  a  reason- 
able time  after  he  had  ascertained,  by  actual  experiment,  that 
the  representations  which  had  induced  him  to  purchase  wen 
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not  verified.  No  injustice  to  the  vendor  will  result  from  the 
delay  of  the  purchaser  in  filing  his  bill.  Under  such  circum- 
stances, the  lapse  of  time  furnishes  no  well  grounded  objection 
to  the  relief  sought. 

My  opinion,  therefore,  is  that  the  sale  should  be  set  aside, 
and  that  the  parties  should  be  restored  to  their  original 
rights. 

There  must  be  a  decree,  directing  the  repayment  of  the 
purchase  money  received  by  Fleet,  with  interest,  upon  the 
execution  of  a  re-conveyance  by  Taylor,  sufficient  to  re-vest 
the  title  in  Fleet.  Taylor  is  also  entitled  to  be  paid  for  the 
increased  value  of  the  farm  by  reason  of  permanent  improve- 
ments made  since  the  purchase ;  and  must  be  charged  with 
the  fisiir  annual  value  of  the  use  of  the  farm  since  the  sale. 
There  must  be  a  reference  to  Samuel  M.  Woodruff,  Esquire, 
or  such  other  suitable  person  as  may  be  agreed  upon  by  the 
parties,  to  ascertain  the  amount  due  from  Fleet  upon  these 
principles.  Such  amount  is  to  be  declared  to  be  an  equitable 
lien  upon  the  premises,  and  if,  within  thirty  days  after  the 
coming  in  and  confirmation  of  the  report,  the  amount  due 
shall  not  be  paid,  application  may  be  made  at  the  foot  of  the 
decree,  for  a  sale  of  the  farm,  to  pay  such  amount  with  interest 
and  costs.  The  bond  and  mortgage  executed  to  secure  the 
balance  of  the  purchase  money,  and  for  the  foreclosure  of  which 
the  cross-bill  is  filed,  must  be  cancelled.  Taylor  is  also  enti- 
tled to  costs  of  the  original  and  cross-suits. 
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Same  Term.     Before  the  same  Justice. 

,The  People,  ex  rel.  Nieury,  vs.  The  Justices  op  the 
Sui^ERioR  Court  op  the  City  op  New- York. 

Under  the  sedtion  of  the  revised  statotee  directing  that  where  a  deiendant  haa  ap- 
peared by  putting  in  and  perfecting  bail,  the  plaintiff  ihall  declare  against  him 
before  the  end  of  the  next  term,  or  that  judgment  of  discontinuance  maf  be  ca- 
tered according  to  the  course  and  practice  of  the  court,  the  whole  matter  Is  left 
to  be  determined  by  the  discretion  of  the  court,  and  according  to  its  coune  and 
practice. 

It  was  the  intention  of  the  legislature  to  Test  in  thd  court  the  power,  in  cases  where 
the  defendant  is  not  in  prison,  to  exercise  its  discretion  in  directing  a  judgment  of 
discontinuance,  or  not.  Courts,  therefore,  have  the  right  to  adopt  the  practice  of 
enlarging  the  tinie,  in  such  cases,  for  the  plaintiff  to  declare,  beyond  the  end  of  the 
next  term  after  the  return  of  the  writ,  upon  proper  cause  shown  therefor. 

AUier,  where  a  defendant  is  committed  to  prison  for  want  of  bail. 

The  relator  was  arrested  upon  a  capias  issued  out  of  the  su- 
perior court  of  the  city  of  New- York,  in  an  action  of  trover,  at 
the  suit  of  Brian  O'Hara.  The  writ  was  returnable  on  the  first 
Monday  of  July,  18474  The  defendant  in  the  writ  appeared 
by  putting  in  and  perfecting  special  bail.  At  the  August  term 
of  the  court  the  plaintiflf  in  the  wtit,  upon  notice  to  the  defen- 
dant, applied  for  and  obtained  a  rule  enlarging  the  time  to  de- 
clare, to  the  first  of  December.  At  the  November  special  term 
of  this  court  the  relator  obtained  an  alternative  mandamus  di* 
recting  the  superior  court  to  eniex  judgment  of  discofUinuance 
against  the  plaintiff,  in  the  action,  or  shew  cause  at  the  next 
special  term« 

To  this  writ  the  justices  of  the  superior  court  returned 
that  it  is  the  course  and  practice  of  that  court,  in  such  cases,  to 
enlarge  the  time  for  the  plaintiflf  to  declare  beyond  the  end  of 
the  next  term  after  the  return  of  the  writ,  upon  proper  cause 
shown  therefor ;  and  that  the  time  for  the  plaintiflf  to  declare 
had  been  extended  in  conformity  with  such  practice.  The  re- 
lator  now  moved  for  a  peremptory  mandamus. 

A,  D.  Logan,  for  the  relator. 

JTieodore  Sedgwick,  for  the  defendants. 
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Harris,  J.  The  revised  statutes,  (2  R.  S.  350,  {  23,)  pro- 
vide that  when  a  defendant  is  committed  to  prison  for  want  of 
bail,  the  plaintiff  shall  declare  against  him  before  the  end  of  the 
next  term  after  that  at  which  the  process  upon  which  he  was 
committed  was  returnable,  or  "the  defendant  shall  be  dis- 
charged from  his  imprisonment,  and  shall  be  entitled  to  judg- 
ment of  discontinuance  against  the  plaintiff."  This  provision 
is  imperative — nothing  is  left  to  the  discretion  of  the  court — 
nothing  depends  upon  the  practice  of  the  court.  The  legisda- 
ture  have  said  what  shall  be  done  in  the  case ;  and  the  court 
has  nothing  to  do  but  carry  inXo  effect  the  direction  of  the 
legislature. 

But  while  by  the  24th  section  of  (he  same  act  the  plaintiff  is 
required,  in  terms  equally  positive^  to  declare  against  a  defen- 
dant, who  has  appeared  by  putting  in  and  perfecting  bail,  before 
the  end  of  the  next  term,  there  is  this  remarkable  difference  in 
the  consequence  of  a  failure  to  declare  within  the  time  provided. 
In  the  former  case,  the  defendant  shcdl  be  discharged  and  shall 
have  judgment  of  discontinuance ;  but  in  the  latter  case,  it  is 
only  provided  that  ^^judgmerU  ofdiscarUintiance  may  be  entered 
according  to  the  course  and  practice  of  the  courL^^  It  would 
not  be  easy  to  present  an  example  which  would  more  clearly 
illustrate  the  distinction  between  a  statute  which  permits  a 
thing  to  be  done,  and  one  which  requires  a  thing  to  be  done. 

In  the  former  case,  the  statute  is  compulsory — ^in  the  latter 
the  whole  matter  is  left  to  be  determined  by  the  discretion  of 
the  court,  and  according  to  its  course  and  practice.  There  can 
be  no  doubt  that  the  legislature  intended  to  vest  in  the  court 
the  power,  in  cases  where  the  defendant  is  not  in  prison,  to  ex- 
ercise the  discretion  which  the  superior  court  has  in  this  instance 
assumed. 

It  becomes  unnecessary  therefore,  to  examine  the  question 
which  was  principally  discussed  upon  the  argument  of  this  mo- 
tion, whether  this  court  has  the  power  to  award  a  mandamus  in 
fluch  a  case.    The  motion  must  be  denied  with  costs. 
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Same  Term.     Before  the  same  Justice. 
Davison  vs,  Schermerhorn  and  March. 

A  plea  in  equity  is  a  special  answer,  setting  forth  and  relying  upon  some  one  ftcC, 
or  several  fiu^ts,  tending  to  one  point,  sufficient  to  bar  the  suit  Its  offiee  is  tD 
redacp  so  mnch  of  the  cause  as  it  professes  to  answer,  to  a  single  pomt. 

Where  a  bill,  in  order  to  avoid  the  effect  of  a  plea  of  the  statute  of  limitations,  alleges 
a  promise  within  six  years,  the  defendant  must  deny  such  promise  by  averment  in 
his  plea,  and  put  in  an  answer,  in  support  of  the  plea,  containing  a  like  deniaL 

But  where  the  bill  does  not  state  a  new  promise  within  six  years,  the  plea  should  not 
contain  a  denial  of  such  a  promise.  If  it  does  so,  however,  the  plea,  though  in- 
formal, will  not  be  objectionable  for  daplicity  The  denial  of  a  new  promise  is  not 
a  new  matter  of  defence,  but  is  intended  to  aid  the  defence  <^  the  statute  of 
limitations ;  and  It  may  be  treated  as  sarplusage. 

A  defendant  putting  in  a  plea  to  a  bill  in  equity  must,  in  such  plea,  express  disliirtly 
to  what  part  of  the  bill  he  intends  to  plead.  The  paits  of  the  bill  to  whidi  the 
plea  is  intended  to  apply  should  be  so  clearly  defined  as  that  the  court,  on  looUng 
at  the  bill,  can  determine  what  parts  are  covered  by  the  plea,  and  what  are  not 

In  EauiTT.  The  bill  in  this  cause  stated  that  on  the  14th 
of  July,  1834,  a  copartnership  was  entered  into  between  the 
plaintiff  and  the  defendants  and  one  Donald  C.  Stevenson,  since 
deceased,  which  was  dissolved  in  July,  1835.  It  charges  that 
upon  a  settlement  of  the  partnership  accounts  between  the  par- 
ties a  considerable  balance  would  be  found  due  from  the  defen- 
dants to  the  plaintiff;  and  then  proceeded  as  follows:  <^But 
nevertheless  the  said  defendants  are  proceeding  now,  and  have 
been  since  the  aforesaid  dissolution,  to  collect  all  the  copartner- 
ship debts  due  to  the  said  firm ;  which  they  are  enabled  to  do 
by  means  of  the  said  books,  and  to  apply  the  same  to  their  own 
use."  The  bill  prayed  for  an  account  of  the  partnership  trans- 
actions.   It  was  filed  on  the  13th  of  January,  1846. 

The  defendants  put  in  a  plea  of  the  statute  of  limitations  to 
the  whole  bill,  "  except  such  parts  of  the  said  bill  as  seek  a  dis- 
covery whether  the  defendants  are  not  now,  and  have  not  been 
since  the  dissolution  of  the  said  copartnership,  proceeding  to 
collect  all  their  partnership  debts  due  to  the  said  firm.''  The 
plea,  after  alleging  that  the  plaintiff's  cause  of  action  accmad 
above  six  years  before  the  filing  of  the  bill  or  suing  out  [wooeai^ 
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proceeded  as  follows :  '<  And  these  defendants  for  further  plea 
say,  that  these  defendants  did  not,  at  any  time  within  six  years 
before  exhibiting  the  said  bill,  or  serving  or  suing  out  process 
against  these  defendants  to  appear  to  and  answer  the  same, 
promise  or  agree  to  come  to  any  account  for,  or  to  pay  or  in  any 
way  to  satisfy  the  said  complainants,  any  sum  or  sums  of  money 
for  or  by  reason  of  any  matters,  transactions,  or  things  in  the 
said  bill  of  complaint  charged  or  alleged."  The  plea  was  ac- 
companied by  an  answer,  denying  that  the  defendants  were 
proceeding  to  collect,  or  that  they  have  at  any  time  since  the 
dissolution  of  the  copartnership,  and  within  six  years  before  the 
filing  of  the  bill  or  the  serving  or  suing  out  process  to  appear 
and  answer  the  bill,  collected  or  received,  or  applied  to  their 
own  use,  any  of  the  copartnership  debts.  The  plea  having 
been  set  down  for  argument  by  the  plaintiff,  the  question  upon 
the  present  hearing  was  as  to  the  sufficiencv  thereof. 

J,  L.  White,  for  the  plaintiff. 

W.  C.  Nopes,  for  the  defendants. 

Harris,  J.  It  was  not  denied  by  the  counsel  for  the  plain- 
tiff that  the  statute  of  limitations,  if  properly  pleaded,  would 
constitute  a  full  defence  to  the  suit  The  objections  to  the  plea 
relate  entirely  to  its  form. 

The  first  objection  upon  which  the  plaintiff's  counsel  relies 
is  that  the  plea  is  double.  A  plea  is  properly  defined  to  be  a 
special  answer,  setting  forth  and  relying  upon  some  one  fiict  or 
several  facts,  tending  to  one  point,  suflScient  to  bar  the  suit 
Its  office  is  to  reduce  so  much  of  the  cause  as  it  professes  to  an- 
swer to  a  single  point  The  allegation  in  this  plea  that  the 
plaintiff's  cause  of  action  did  not  accrue  or  arise  within  .six 
years  before  the  commencement  of  the  suit,  is  a  complete  defence 
to  so  much  of  the  bill  as  the  plea  professes  to  cover.  Upon  the 
argument  I  was  strongly  inclined  to  agree  with  the  counsel  for 
the  plaintiff,  that  the  further  allegation  in  the  plea  that  the  de- 
fendants had  not  within  six  years  made  any  promises,  to  take 
die  case  out  of  the  statute  of  limitations,  rendered  the  ples^ 
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multifarious.  This  averment  was  certainly  unnecessary.  It 
adds  nothing  to  the  force  or  validity  of  the  plea«  If  the  fdea  is 
not  good  without  it,  it  is  bad  with  it.  If  the  bill,  in  cnrder  to 
avoid  the  effect  of  a  plea  of  the  statute  of  limitations,  had 
alleged  a  promise  within  six  years,  then  it  would  have  been 
necessary  to  deny  such  promise  by  averment  in  the  plea,  and  to 
accompany  the  plea  with  an  answer  in  support  of  the  plea  con- 
taining a  like  denial  of  the  promise.  {Story^s  Eq.  PL  i  754) 
But  in  this  case  the  bill  does  not  state  a  new  promise  within  sax 
years,  and  the  plea  therefore  should  not  have  contained  a  denial 
of  such  promise.  In  this  respect  the  plea  is  clearly  informal; 
but  I  do  not  think  it  objectionable  for  duplicity.  The  plea 
contains  but  a  single  point  of  defence — ^the  statute  of  limitations. 
The  denial  of  a  new  promise  is  not  a  new  matter  of  defence,  but 
it  is  intended  to  aid  the  defence  of  the  statute  of  limitations. 
Though  unnecessary  and  informal,  it  is  not  for  that  reason  mul- 
tifarious ;  but  is  rather,  I  think,  to  be  treated  as  surplusage, 
Mr.  Chitty  describes  surplusage  to  be  a  statement  beyond  what 
is  necessary  to  constitute  a  cause  of  complaint  or  ground  of  de- 
fence. The  case  before  us  is  within  this  definition.  And  it  is 
laid  down  as  a  rule  by  Beames,  in  his  treatise  on  Plecis  m 
Equity,  p.  20,  that  an  allegation  of  mere  surplusage  will  not 
prejudice  a  plea  in  equity  by  rendering  it  multifarious  or  double. 
It  is  also  insisted  that  the  plea  covers  too  much.  The  rule 
on  this  subject  is  very  distinctly  stated  by  Story,  {Eq.  PI  i  674,) 
as  follows :  "  When  the  plaintiff  charges  some  circumstances 
which  may  be  true,  and  to  which  there  may  be  a  valid  ground 
of  plea,  and  also  charges  other  circumstances  which  are  incon- 
sistent with  the  substantial,  validity  of  the  plea,  the  defendant 
must  distinguish  those  facts  which  if  true  would  not  invalidate 
or  disprove  his  plea,  and  ple^d  to  the  discovery  sought  with 
regard  to  them.  And  he  must  then  accompany  the  plea  widi 
an  answer  to  the  facts,  and  to  those  oi^ly,  which  if  true  would 
disprove  or  invalidate  his  plea,  and  to  all  the  matters  whidi  ara 
specially  alleged  as  evidence  of  those  foots.'*  Applying  this  nde 
to  the  case  before  us,  the  question  is,  whether  the  bill  chaigw 
any  circumstances  which  are  inconsistent  with  the  sobMmtiBi 
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validity  of  the  plea  of  the  statute  of  limitations,  and  then,  if  it 
does,  whether  the  answer  which  accompanies  the  plea  covers 
those  circumstances.  If  it  does  not,  the  plea  is  bad  for  this 
reason.  The  plea  and  answer  would  not  meet  the  whole  equity 
of  the  bill.  The  answer  which  accompanies  the  plea  is  con- 
fined to  transactions  in  relation  to  the  business  of  the  partner- 
ship within  six  years  preceeding  the  commencement  of  the  suit. 
It  is  said  that  the  bill  charges  the  defendants  with  fraud  in 
relation  to  the  partnership  affairs,  and  that  the  plaintiff  was  en* 
titled  to  a  discovery  with  respect  to  such  fraud.  It  would  un- 
doubtedly be  true,  if  the  bill  contained  a  distinct  allegation  of 
fraud,  and  that  such  fraud  had  been  discovered  within  six  years 
before  the  filing  of  the  bill,  that  the  plaintifi"  Would  have  been 
entitled  to  an  answer  as  to  such  allegations ;  for  if  admitted, 
they  would  invalidate  the  plea  of  the  statute  of  limitations. 
But  no  such  allegation  is  contained  in  the  bill.  There  is  no 
fraud  charged  in  the  bill,  which,  if  admitted  as  charged,  would 
in  any  way  disprove  the  defendant's  plea ;  and  therefore,  ac- 
cording to  the  rule  already  stated,  no  answer  was  required. 
For  the  same  reason  the  defendants  were  not  bound  to  answer 
as  to  the  existence  of  the  partnership,  or  in  relation  to  the  co- 
partnership books.  No  answer  that  could  be  given  in  this 
respect  could  be  available  to  the  plaintifi*  to  defeat  or  invalidate 
the  defence  of  the  statute  of  limitations. 

The  only  other  objection  to  the  sufficiency  of  the  plea,  taken 
by  the  plaintiff's  counsel  is  that  it  is  not  sufficiently  explicit  in 
stating  to  what  part  of  the  bill  it  is  intended  to  apply.  It  is 
true  that  the  defendant  must  in  his  plea  express  distinctly  to 
what  part  of  the  bill  he  intends  to  plead.  The  criterion  seems 
to  be  that  the  parts  of  the  bill  to  which  the  plea  is  intended  to 
apply  should  be  so  clearly  defined  as  that  the  court  can,  on  look- 
ing at  the  bill,  determine  what  parts  are  covered  by  the  plea  and 
what  are  not  In  this  case  the  plea  professes  to  extend  to  the 
whole  bill,  with  an  exception  which  is  clearly  and  definitively 
expressed.  There  is  no  need  of  looking  beyond  the  bill  to  as- 
certain what  the  plea  covers.  The  plea  ib  therefore  sufficient 
in  this  ttsfoot  also^  and  must  be  allowed. 
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Same  Term.     Before  the  same  Justice. 
NiEURY  vs.  O'Hara. 

To  maintaia  a  bill  of  diacovexy  in  aid  of  a  defence  at  law,  the  plamtiflf  mat  itBte  a 
case  which,  if  ettahliahed,  would  conatitate  a  good  defence  at  law;  and  hemiHt 
then  atate  some  &ct,  material  to  each  defence,  which  he  wiahee  to  eslabliih  l^tb 
con£9Mion  of  the  defendant. 

The  refusal  of  a  court  of  law  to  allow  a  defendant  a  further  bill  of  particolaiB  of  tbe 
plaintiff's  demand,  will  not  authorize  such  defendant  to  file  a  bill  of  disco^  in 
a  court  of  equity,  as  to  the  grounds  of  the  suit  at  law ;  where  the  bOl  showi 
no  right  to  any  discovery,  and  sets  forth  no  matter  material  to  the  deftnoe 
at  law. 

A  mere  fishing  bill,  the  sole  object  of  which  is  to  ascertain  the  grounds  upon  wbkh 
the  defendant  has  thought  fit  to  commence  an  action  at  law  against  the  plainliff, 
will  not  be  sustained. 

In  EauiTY.  This  was  a  motioa  to  dissolve  an  injunctioii 
staying  proceedings  in  an  action  at  law,  granted  upon  filing  a 
bill  of  discovery.  The  defendant  had  commenced  against  the 
plaintiff  two  suits  in  the  New- York  superior  court ;  one  in  tro- 
ver, the  other  in  assumpsit.  The  declaration  in  the  former 
action  showed  that  the  plaintiff's  claim  in  that  suit  was  for  the 
conversion  of  three  pagaris,  or  promissory  notes,  made  in  the 
island  of  Porto  Rico,  amounting  to  about  $7000.  In  the  latter 
action,  the  declaration  contained  merely  the  common  money 
counts ;  and  in  a  bill  of  particulars  furnished  in  that  suit,  the 
plaintiff  claimed  to  recover,  under  the  common  counts,  $7000 
for  money  had  and  received  by  the  defendant,  for  the  use  of 
the  plaintiff,  and  the  like  sum  for  money  lent  by  the  plaintiff 
to  the  defendant.  An  application  by  the  defendant  to  the  supe- 
rior court  for  a  further  bill  of  particulars  was  denied.  The 
defendant  then  filed  his  bill  of  discovery,  in  which,  after  stating 
these  facts,  he  alleged  that,  while  he  supposed  both  suits  tD 
have  been  brought  for  the  same  cause  of  action,  he  had  no 
legal  certainty  of  the  fact,  and  was  thereby  prevented,  Firstly, 
firom  pleading  the  pending  of  the  action  of  trover  as  a  jlefence 
to  the  action  of  assumpsit ;  Secondly,  from  moving  to  compel 
the  plaintiff  to  elect  to  discontinue  one  or  the  other  of  his  ao- 
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tions ;  and  Thirdly,  from  properly  preparing  himself  to  disprove 
the  claim,  if  in  truth  it  is  for  some  other  cause  of  action 
than  that  stated  in  the  first  declaration.  And  he  therefore 
prayed  for  a  discovery  of  the  real  and  true  particulars  of  the 
plaintiff's  claim  and  demand  against  him  in  the  action  of 
assumpsit 

TTieodare  Sedgwick^  for  the  defendant 

A.  D.  Logan^  for  the  plaintiff. 

Harris,  J.  The  substance  of  the  plaintiff's  bill  is  that  he 
has  been  sued  by  the  defendant  in  an  action  of  assumpsit ;  that 
although  he  has  diligently  invoked  the  aid  of  the  court  in 
which  the  suit  is  brought,  he  has  been  unable  to  ascertain  for 
what  he  has  been  sued,  and  therefore,  that  he  may  know  before- 
hand, he  asks  a  discovery  of  the  plaintiff's  real  cause  of  action. 
In  other  words,  he  asks  this  court  to  furnish  him  with  the 
means  of  obtaining  from  the  defendant,  what  the  superior  court 
refused  to  allow  him,  a  further  bill  of  the  particulars  of  the 
plaintiff's  demand.  It  is  not  easy  to  see  why. the  court,  in 
which  the  action  is  pending,  refused  such  further  bill;  but 
such  refusal  can  form  no  ground  for  the  interference  of  this 
court  The  bill  shows  no  right  to  any  discovery.  It  sets  forth 
no  matter  material  to  a  defence  at  law,  but  merely  seeks  a  dis- 
covery of  the  grounds  of  the  suit  at  law.  It  is  a  well  settled 
rule  that  to  maintain  a  bill  of  discovery  in  aid  of  a  defence  at 
law,  the  plaintiff  in  the  bill  must  state  a  case,  which  if  estab- 
lished, would  constitute  a  good  defence  at  law ;  and  then  state 
some  fact  material  to  such  defence,  which  he  wishes  to  estab- 
lish by  the  confession  of  the  defendant  {Story^s  Eq.  PL  hh  319, 
326.  Newkirk  v.  Willettj  2  Caines"  Ca.  in  Er.  296.  WU- 
liams  V.  Harden,  1  Barh.  Ch.  Rep.  298.) 

But  I  do  not  understand  the  plaintiff  as  insisting  upon  a  dis- 
covery of  any  particular  state  of  facts,  which  may  be  used  in 
establishing  a  defence  to  the  action  at  law.  On  the  contrary, 
he  asks  for  a  discovery  of  "the  real  and  true  particulars  of  the 
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plaintiff's  claim  or  demand,"  so  that  if  it  shall  appear  upon  ob- 
taining such  discovery,  that  both  suits  are  in  fact  brought  far 
the  same  cause  of  action,  he  may  avail  himself  of  that  fact, 
either  by  a  plea  or  a  motion  to  compel  the  defendant  to  elect 
which  of  the  actions  he  will  prosecute.  Or,  if  it  shall  appear 
that  the  two  suits  are  brought  upon  different  causes  of  action, 
that  then  he  may  prepare  himself  to  disprove  the  claim  made 
against  him.  In  short,  it  is  a  mere  fishing  bill,  the  sole  object 
of  which  is  to  ascertain  the  grounds  upon  which  the  defendant 
has  thought  fit  to  commence  an  action  at  law.  To  sustain  such 
a  bill,  would  be  going  greatly  beyond  the  Umits  within  which 
courts  of  equity  have  confined  themselves,  in  granting  a  dis- 
covery to  aid  the  prosecution  or  defence  of  an  action  at  law. 
The  motion  to  dissolve  the  injunction  must,  therefore,  be  granted 
with  costs.(a.) 

(a)  See  Deat  ▼.  ffarvie.i^  Barb.  Ck,  Rep,  448.) 
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The  Marine  and  Fire  Insurance  Bank  op  Georgia  vs. 
Jauncey  and  Wood. 

Where  adrall  was  drawn  by  a  consigDor  of  cotton,  upon  the  conaignee  thoeo^  on 
acooont  of  such  consignment,  and  was  discounted  by  a  bank,  upon  the  fiitli  of 
representatbns  made  by  the  payee  and  the  drawer  that  such  draft  was  dra(wn 
against  the  consignment,  and  would  be  paid  out  of  the  proceeds  thersof ;  which 
draft  was  accepted  by  the  drawee,  but  beforo  the  cotton  was  received  by  him,  he 
executed  a  genera]  assignment  of  his  property,  for  the  benefit  of  hb  creditori,  and 
htt  asrignee  claimed  the  cotton  as  apart  of  the  assigned  estate ;  Bdd  that  the  pfD- 
ceeds  of  the  cotton,  in  the  hands  of  such  assigneet  was  a  trvat  fond,  applieaUato 
the  payment  of  the  draft  drawn  against  such  proceeds. 

An  assignee  clainung  under  a  general  assignment  made  by  a  failing  debtor,  for  the 
benefit  of  aediton,  is  only  entitled  to  the  same  rights  and  equities  which  the 
debtor  would  have  powoesod. 

Whoe  a  pnndpal  debtor  pnmdes,  in  the  hands  of  his  mniy,  or  of  me  i 
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Ilw  Mtoatioii  of  a  a  unCy,  a  ftmd  to  pay  bis  debt,  the  creditor  ia  entitled  to  havia 
aoch  iiind  ^yplied  in  payment  of  that  debt.  And  this  even  where  the  creditor  had 
no  knowledge  of  the  exietence  of  the  fund,  when  he  became  such  creditor. 
Where  a  foreign  corporation  appears  in  court,  it  must  establish  its  right  to  bring  the 
suit,  and  to  make  the  contract  it  seeks  to  enibree.  But  it  is  sufficient  if  this  is 
shown  upon  the  hearing  of  the  cause.  It  is  not  necessaiy  to  set  forth,  in  the 
pleadings,  the  authority  upon  which  it  relies  to  sustain  its  right  to  sue  or  en- 
force the  contract 

In  EaviTY*  The  bill  in  this  cause  stated,  that  in  June, 
1846,  John  Wood,  then^esiding  in  Savannah,  shipped  and  con- 
signed to  Joseph  Wood,  a  commission  merchant  in  New-York, 
106  bales  of  cotton,  for  sale  on  commissioh,  on  his  account ;  that 
the  cotton  was  received  in  New- York  on  the  12th  day  of  July; 
that  on  the  29th  day  of  June,  John  Wood  made  his  draft  upon 
Joseph  Wood,  at  60  days  sight,  for  $3000,  payable  to  the  order 
of  Thomas  T.  Walsh ;  that  the  draft  was  drawn  against  the 
proceeds  of  the  cotton,  to  be  realized  on  a  sale  in  New- York ; 
iLhat  the  draft  was  presented  to  the  plaintiffs  by  the  payee,  for 
discount,  on  the  day  it  was  drawn ;  that  Walsh  and  John  Wood 
then  represented  that  the  draft  had  been  drawn  against  the 
consignment  of  the  cotton,  and  would  be  paid  out  of  its  proceeds. 
And  upon  the  faith  of  such  representation  the  plaintiffs  discount- 
ed the  draft;  that  it  was  accepted  on  the  6th  of  July,  and  when 
it  became  due^  it  was  protested  for  non-payment ;  that  before 
the  cotton  arrived  at  New-York,  and  on  the  30th  of  June,  Jo- 
seph Wood  executed  to  the  defendant  Jauncey,  a  general  as- 
signment for  the  benefit  of  his  creditors ;  that  when  the  cotton 
arrived  at  New- York,  Jauncey,  by  virtue  of  his  assignment,  took 
possession  of  it  as  a  part  of  the  assigned  estate,  and  refttsed  to 
account  for  it  to  the  plaintiffs.  That  on  the  30th  of  September, 
the  plaintiffs  gave  notice  to  Jaancey  of  their  claim  upon  the 
proceeds  of  the  cotton,  for  the  payment  of  the  draft — and  that 
he  then  had  the  cotton  or  its  proceeds  in  his  possession ;  that 
John  Wood  and  Joseph  Wood  are  both  insolvent.  The  bill 
prayed  that  the  proceeds  of  the  cotton  fnight  be  applied  by 
Jauncey  to  the  payment  of  the  draft. 

Jauncey  and  Josqih  Wood  demurred  to  the  bill  for  want  of 
4iqinty.    Alao  because  Walsh  was  not  made  a  party,  imd  for  the 
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further  reason  that  the  plaintiffs  were  a  foreign  corporation,  and 
that  it  does  not  appear  in  the  bill  that  they  had  authority  by 
law  to  make  discounts. 

O.  N.  TUuSj  for  the  plaintiffe. 

H.  H.  Stuart,  for  the  defendants. 

Harris,  J.  At  the  time  of  the  execution  of  the  assignment^ 
Joseph  Wood  had  no  interest  in  the  cotton  which  could  be  c«i- 
veyed  by  the  assignment.  The  cotton  had  not  arrived.  The 
draft  had  not  been  accepted.  When  he  accq>ted  the  draft  he 
acquired  a  lien  upon  the  cotton  for  his  indemnity,  but  this  could 
give  Jauncey  no  right  to  claim  the  cotton.  He  then  stood  in 
the  situation  of  a  surety  for  John  Wood,  the  principal  debtor. 
The  proceeds  of  the  cotton,  if  received  by  him,  would  have  con- 
stituted, in  his  hands,  a  trust  fund  applicable  to  the  payment  of, 
the  draft.  It  is  not  denied,  that  as  between  him  and  Jdm 
Wood,  the  party  providing  the  fund  for  a  specific  object,  such 
appUcation  could  have  been  enforced.  It  cannot  be  pretended 
that  Jauncey  acquired  any  greater  interest,  or  better  right  to 
the  cotton,  than  Joseph  Wood  would  have  had  if  no  assignment 
had  been  made,  or  than  he  would  have  acquired  if  the  draft 
had  been  accepted  before  the  assignment  It  is  well  settled 
that  an  assignee  claiming  under  a  general  assignment  made 
by  a  ftiiling  debtor,  for  the  benefit  of  creditors,  is  only  entitled 
to  the  same  rights  and  equities  as  the  debtor  himself  wooU 
have  possessed.  I^t  seems  to  follow  then  that  the  proceeds  of 
this  cotton  in  the  hands  of  Joseph  Wood's  assignee  oecame  a 
trust  fund  applicable  to  the  payment  of  the  draft  drawn  against 
such  proceeds. 

Again ;  it  is  well  settled  that  where  a  principal  ddAar  pro- 
vides, in  the  hands  of  his  surety,  or  one  standing  in  the  situatign 
of  a  surety,  a  fund  to  pay  his  debts,  the  creditor  is  entitled  to 
have  such  fund  applied  in  payment  of  that  debt  (Curtis  v. 
Tyler,  9  Paige,  434.  Pratt  v.  Adams,  7  Id.  626.)  And 
this  too,  even  wliere  the  creditor  had  no  knowledge  of  the  i 
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ence  of  the  fund  when  he  became  such  creditor.  In  this  case, 
then,  the  plaintiffs  having,  by  the  discount  of  the  draft,  become 
the  creditors  of  John  Wood,  the  principal  debtor,  they  are  enti- 
tled, as  the  holders  of  the  draft,  to  the  benefit  of  any  fund  pro- 
vided by  John  Wood  for  its  payment ;  whether  in  discounting 
the  draft  they  relied  upon  the  credit  of  the  fund  or  not.  Jauncey 
having  taken  the  place  of  Joseph  Wood,  so  far  as  the  fund  is 
concerned,  is  bound  to  apply  it  to  the  purpose  for  which  it  was 
provided. 

Nor  can  I  think  the  other  grounds  of  demurrer  well  taken. 
It  does  not  appear  that  Walsh  had  been  charged  as  endorser 
of  the  draft;  and  if  he  had  not  been,  he  had  no  possible 
interest  in  the  subject  tnatter  of  the  suit.  But  even  if  he  were 
liable  as  endorser,  I  cannot  see  that  he  would  have  been  a  ne- 
cessary or  even  a  proper  party  to  the  suit  As  endorser  he 
might  have  an  equitable  claim  to  have  the  property  provided 
by  the  drawer  of  the  draft  applied  to  its  payment  If  *he  has 
any  interest  at  all,  it  is  identical  with  that  of  the  plaintiffs.  If  he 
had  been  made  a  party,  no  decree  could  properly  have  been 
made  against  him. 

It  is  undoubtedly  true,  that  when  a  foreign  corporation  ap- 
pears in  court,  it  must  establish  its  right  to  bring  the  suit  and 
to  make  the  contract  it  seeks  to  enforce.  But  I  understand 
that  it  is  sufficient  to  show  this  upon  the  hearing  of  the  cause, 
and  that  it  is  not  necessary  to  set  forth  in  the  pleadings,  the 
authority  upon  which  it  relies  to  sustain  its  right  to  sue  or  en- 
force the  contract  {Bank  of  Michigan  v.  Williams^  6  Wend. 
478.) 

The  demurrer  must  be  overruled  with  costs.  The  defendants 
may  have  thirty  days  to  pay  the  costs,  and  put  in  their  answer. 
In  case  they  do  not  elect  to  answer  within  that  time,  the  bill  is 
to  be  taken  as  confessed  by  them. 

Vol.  L  62 
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Batterson  vs,  Ferguson. 

TIm  anenneiiti,  in  a  cndikdr'c  bill,  lint  the  ^eftndaat  htm  pio^Hty,  ate  to  Ike 
usoant  of  SlOO,  and  that  the  bill  is  sot  filed  by  coUmioii,  being reqaiiod  bja  rale 
of  the  oonrt  to  be  inBeited  in  bills  of  that  nature,  the  bill  woold  be  defective  in 
form  without  them.  But  they  oonttitate  no  put  of  die  plaintiiT^e  eaae,  and  it  ■ 
not  neoeesary  for  him  to  pitve  them.  GonBeqiiantly,  the  deAnduit  m  vtA  bamA 
to  answer  those  aTerments. 

The  role  tat  determining  whether  an  answer  to  any  partictilar  avennent  in  the  hill 
is  neoessazy,  is  to  ascertain  whether  it  is  material  to  the  plaintiff,  to  enable  him  to 
obtain  the  relief  he  seeks,  to  hsTe  the  proof,  or  admission,  of  such  aYerment  if 
the  proof  imll  avail  the  plaintiff,  in  obtaining  relief,  he  is  entitled  to  an  anwrg: 
otherwise  the  defendant  is  not  boond  to  answer;  finr  his  answer  would  he  amu- 
teiiaL 

Where  the  bill  stated  that  the  defendant  had  a  considerable  amount  of  money,  or  of 
debts,  &c.  dae  to  him,  and  the  defendant,  in  his  answer,  denied  that  he  tiad  O0»- 
gideraHe  money,  Ac  doe  to  him ;  bvt  he  annexed  to  his  answw  asehednle  of  lus 
property  and  efieels,  and  stated  that  it  contained  a  trae  and  fall  aooount  of  aU  his 
estate,  of  ereiy  description,  goods,  chattels,  debts  and  other  choses  in  actioa; 
Held,  that  although  that  part  of  the  answer,  taken  by  itself,  might  be  deemed  on- 
certain  and  evasive^  it  was  sufficient  in  connection  with  the  schedole  and  die 
aTennents  in  the  answer  respecting  such  schedule. 

An  att^galion,  in  a  biH,  that  the  defendant  has  debts,  doc  doe  to  him  fiMm  diffennt 
peisons  whose  names  are  unknown  to  the  plaintiff,  is  immaterial,  so  far  as  relates 
to  the  plaintiff's  ignorance  of  the  names  of  the  debtors ;  and  the  defendant  need 
not  answer  it 

Where  the  bill  chasged  that,  at  the  lime  of  the  oommeiioeaient  of  the  ant,  Iha  dete- 
4ant  had  smw  interest  in  some  neal  estate,  &c,  and  the  defi!kidant,  m  hisanewsc^ 
denied  that  he  had  some  interest  in  some  real  esUte;  Held,  that  although  the  de- 
nial was  defective  in  form,  the  defendant  had  substantially  met  the  chaige. 

The  fact  that  property  held  by  a  defendant  in  right  of  his  wife  has  been  defitered 
over  to  a  receiver  appointed  in  another  stiit,  does  not  excuse  the  defendant  from 
giving  die  tiest  aooount  of  such  property  whteh  he  is  able  togivcu 

Whare  the  hill  states  thai  the  defendant  has  lately  recovered  a  judgment  i^ainst  an- 
other penon,  which  belongs  to  him,  it  is  not  sufficient  for  the  defendant  to  say,  in  his 
answer,  that  all  his  interest,  such  as  he  had,  in  the  verdict,  was  disposed  of  anl 
assigned  to  a  third  person.  The  phioliff  has  a  4gfat  te  know  wte  tte  ddBmt- 
dant's  interest  in  the  verdict  Was,  and  whtei  it  wm  assigned,  and  die  p«*s«itH« 
in  relation  to  the  disposidon  of  his  interest 

In  EaviTY.  Exceptions  to  the  defendant's  answer,  for  in- 
sufficiency. The  bill  was  an  ordinary  creditcnr's  bill,  stating 
the  recovery  of  a  judgment  in  the  New-York  commoD  pleas  fer 
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$161,07,  the  issuing  and  return  of  an  execution,  unsatisfied, 
and  it  then  stated,  in  coaformity  with  the  requirements  of  the 
131st  rule,  that  the  plaintiff  had  reason  to  believe  that  the  defen- 
dant had  equitable  interests,  things  in  action  or  other  property 
of  the  value  of  one  hundred  dollars  or  more,  d&c.  The  bill  also 
stated  that  the  defendant  had  a  cansiderable  amount  of  money 
or  of  legal  or  equitable  debts,  &c.  due  from  different  persons 
whose  names  were  unknown  to  the  plaintiff;  or  that  he  had 
money  or  other  personal  property,  &o.  the  situation,  value  and 
particulars  of  which  were  unknowri  to  the  plaintiff.  It  charged 
that  at  the  time  of  the  rendition  of  the  judgment  the  defendant 
"  possessed,  owned,  or  had,  or  now  posaessesy  owns,  or  has  some 
interest  in  some  real  estate,"  d&c. — and  prayed  a  full  disclosure 
in  the  premises.  It  also  stated  that  the  defendant  had  lately 
recovered  a  judgment  against  the  Berean  Church  which  then 
belonged  to  the  defendant  The  grounds  of  the  exceptions  ap- 
pear sufficiently  in  the  opinion  of  the  court. 

TV.  S.  Rowland,  for  the  plaintiff. 

E.  J.  Porter,  for  the  defendant. 

Harris,  J.  The  first  exception  is  founded  upon  the  state- 
ment of  the  bill  that  the  plaintiff  has  reason  to  believe,  and 
does  believe,  that  the  defendant  has  equitable  interests,  things 
in  action  or  other  property  of  the  value  of  one  hundred  dollars, 
&c.  In  answer  to  this  allegation,  the  defendant  has  merely 
denied  that  he  has  equitable  interests,  &c.  of  the  value  of  one 
hundred  dollars.  The  plaintiff  insists  that  in  answering  this 
allegation  the  defendant  was  bound  to  state  whether  he  was 
possessed  of  any  property ;  leaving  it  to  the  court  to  judge  of  its 
value.  But  I  do  not  understand  that  the  defendant  in  a  cred- 
itor's bill  is  bound  to  answer  the  averments  that  the  defendant 
has  property,  6cc.  to  the  amount  of  one  hundred  dollars^  (H*  that 
the  bill  is  not  filed  by  collusion,  at  all.  These  averments  are 
required,  by  a  rule  of  the  court,  to  be  inserted  in  the  bill,  and  of 
coune  it  would  be  defective  in  form  without  them.    They  c<m- 
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stitute,  however,  no  part  of  the  plaintiff's  case.  It  is  not  neces- 
sary for  him  to  prove  them,  to  entitle  him  to  the  relief  sought 
The  rule  for  determining  whether  an  answer  to  any  particular 
averment  is  necessary  is  to  ascertain  whether  it  is  material  to 
the  plaintiff,  to  enable  him  to  obtain  the  relief  he  seeks,  to  have 
the  proof,  or  admission  of  such  averment.  If  the  proof  will 
avail  the  plaintiff  in  obtaining  relief,  he  is  entitled  to  an  answer; 
otherwise  the  defendant  is  not  bound  to  answer,  for  his  answer 
would  be  immaterial.  The  first  exception  is  therefore  die- 
allowed. 

The  defendant  has  annexed  to  his  answer  a  schedule  of  prop- 
erty and  effects,  and  states  that  it  contains,  according  to  the 
best  of  bis  knowledge  and  remembrance,  as  well  as  his  under- 
standing, information,  hearsay,  and  belief,  a  true  and  full  state- 
ment of  all  his  estate  real  and  personal,  whether  in  his  own  right, 
or  in  right  of  his  wife,  of  every  description,  goods,  chattels,  money, 
stock,  book  accounts,  due  bills,  promissory  notes,  bonds,  mort- 
gages, judgments  and  other  choses  in  action,  and  each  of  them, 
belonging  to  the  defendant,  or  in  which  he  had  any  interest,  or 
in  which,  at  the  time  of  the  commencement  of  the  suit  in  which 
the  judgment  was  recovered,  and  from  thence  until  the  time  of 
filing  the  plaintiff's  bill,  whether  standing  in  his  name,  or  in  the 
name  or  in  the  hands  of  any  other  person  or  persons,  for  his  use 
or  in  trust  for  him,  either  express  or  implied,  and  what  disposi- 
tion has  been  made  of  each  of  the  same,  &c. 

The  second  exception  is  founded  upon  the  statement  of  the 
biU,  that  the  defendant  has  a  cmisiderable  amount  of  money  or 
of  legal  or  equitable  debts,  (fee.  due  to  him.  The  answer,  in 
addition  to  the  statements  already  referred  to,  denies  that  the 
defendant  had  considerable  money,  &c.  due  to  hun.  This  part 
of  the  answer,  taken  by  itself,  might  be  deemed  uncertain  and 
evasive.  The  answer  is  certainly  inartificially  drawn,  but  I 
think  the  part  of  the  answer  to  which  I  have  already  referred, 
sufficiently  answers  the  matter  of  this  exception.  It  must 
therefore  be  disallowed. 

For  the  same  reason  the  third  exception  is  also  disallowed. 
This  exception  is  founded  on  the  allegation  that  the  defendant 
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has  debts,  &c.  to  a  considerable  amount  due  to  him  from  differ^ 
ent  persons  whose  names  are  unknown  to  the  plaintiff.  The 
defendant  has  denied  that  he  has  debts  due  to  him  from  per- 
sons whose  names  are  unknown  to  the  plaintiff.  Whether  or 
not  the  names  of  the  defendant's  debtors  were  known  to  the 
plaintiff,  is  immaterial.  The  only  part  of  the  allegation  which 
it  was  necessary  for  the  defendant  to  answer,  was  the  charge 
that  he  had  debts  due  to  him,  and  this,  as  I  have  already  stated, 
is  sufficiently  answered  in  another  part  of  the  answer. 

The  fourth  exception  must  also  be  disallowed.  The  defen- 
dant has  unnecessarily  denied  that  he  has  money,  &c.  the  situ- 
ation, value  and  particulars  of  which  are  Unknown  to  the  plain- 
tiff. Another  part  of  the  answer  already  mentioned  is  deemed 
to  give  a  sufficient  account  of  the  defendant's  property  in  this 
respect,  and  therefore  the  whole  of  that  part  of  the  answer  to 
which  this  exception  relates,  might  properly  have  been  omitted. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  and  fifteenth  exceptions,  all  depend  upon  the  same 
question.  The  bill  charges  that  at  the  time  of  the  commence- 
ment of  the  suit,  the  defendant  had  some  interest  in  some  real 
estate,  &c.  The  defendant. denies  that  he  had  some  interest  in 
some  real  estate.  This  denial,  it  is  contended,  is  not  a  sufficient 
answer  to  the  charge.  To  meet  the  affirmative  charge  in  the 
bill,  it  is  insisted  that  the  defendant  should  have  denied  that 
he  had  any  interest  in  any  real  estate.  The  form  of  expression 
adopted  by  the  defendant  in  denying  literally  the  charge  of  the 
plaintiff  is  certainly  inelegant,  and  perhaps  not  grammatically 
correct.  But  I  think  it  would  be  too  rigid  a  criticism,  to  hold 
that  the  defendant  had  not  in  this  instance,  by  following  the 
language  of  the  affirmative  charge  in  the  bill,  in  his  negative 
reply,  substantially  met  the  charge.  I  think  he  could  be  con- 
victed of  perjury  upon  this  statement,  if  it  should  be  proved  that 
he  had  any  interest  in  any  real  estate.  Besides,  he  has  given  a 
sufiScient  account  of  all  the  matters  embraced  in  these  excep- 
tions in  another  part  of  the  answer.  All  these  exceptions  are 
therefore  disallowed. 

The  fourteenth  exception  is  also  disallowed  for  the  same  reasons 
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stitute,  however,  no  part  of  the  plaintiff's  case.  It  is  not  neces- 
sary for  hira  to  prove  them,  to  entitle  him  to  the  relief  sought. 
The  rule  for  determining  whether  an  answer  to  any  particular 
averment  is  necessary  is  to  ascertain  whether  it  is  material  to 
the  plaintiff,  to  enable  him  to  obtain  the  relief  he  seeks,  to  have 
the  proof,  or  admission  of  such  averment.  If  the  proof  will 
avail  the  plaintiff  in  obtaining  relief,  he  is  entitled  to  an  answer; 
otherwise  the  defendant  is  not  bound  to  answer,  for  his  answer 
would  be  immaterial.  The  firat  exception  is  therefore  dis- 
allowed. 

The  defendant  has  annexed  to  his  answer  a  schedule  of  prop- 
erty and  effects,  and  states  that  it  contains,  according  to  the 
best  of  his  knowledge  and  remembrance,  as  well  as  his  under- 
standing, information,  hearsay,  and  belief,  a  true  and  full  state- 
ment of  all  his  estate  real  and  personal,  whether  in  his  own  right, 
or  in  right  of  his  wife,  of  every  description,  goods,  chattels,  money, 
stock,  book  accounts,  due  bills,  promissory  notes,  bonds,  mort- 
gages, judgments  and  other  choses  in  action,  and  each  of  them, 
belonging  to  the  defendant,  or  in  which  he  had  any  interest,  or 
in  which,  at  the  time  of  the  commencement  of  the  suit  in  which 
the  judgment  was  recovered,  and  from  thence  until  the  time  of 
filing  the  plaintiff's  bill,  whether  standing  in  his  name,  or  in  the 
name  or  in  the  hands  of  any  other  person  or  persons,  for  his  use 
or  in  tnist  for  him,  either  express  or  impUed,  and  what  disposi- 
tion has  been  made  of  each  of  the  same,  ice. 

The  second  exception  is  founded  upon  the  statement  of  the 
bill,  that  the  defendant  has  a  coiisiderable  amount  of  money  or 
of  legal  or  equitable  debts,  (fcc.  due  to  him.  The  answer,  in 
addition  to  the  statements  already  referred  to,  denies  that  the 
defendant  had  considerable  money,  &c.  due  to  him.  This  part 
of  the  answer,  taken  by  itself,  might  be  deemed  uncertain  and 
evasive.  The  answer  is  certainly  inartificially  drawn,  but  I 
think  the  part  of  the  answer  to  which  I  have  already  referred, 
sufficiently  answers  the  matter  of  this  exception.  It  must 
therefore  be  disallowed. 

For  the  same  reason  the  third  exception  is  also  disallowed. 
This  exception  is  founded  on  the  allegation  that  the  defendant 
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has  debts,  &c.  to  a  considerable  amount  due  to  him  from  differ* 
ent  persons  whose  names  are  unknown  to  the  plaintiff.  The 
defendant  has  denied  that  he  has  debts  due  to  him  from  per- 
sons whose  names  are  unknown  to  the  plaintiff.  Whether  or 
not  the  names  of  the  defendant's  debtors  were  known  to  the 
plaintiff,  is  immaterial.  The  only  part  of  the  allegation  which 
it  was  necessary  for  the  defendant  to  answer,  was  the  charge 
that  he  had  debts  due  to  him,  and  this,  as  I  have  already  stated, 
is  sufficiently  answered  in  another  part  of  the  answer. 

The  fourth  exception  must  also  be  disallowed.  The  defen- 
dant has  unnecessarily  denied  that  he  has  money,  &c.  the  situ- 
ation, value  and  particulars  of  which  are  Unknown  to  the  plain- 
tiff. Another  part  of  the  answer  already  mentioned  is  deemed 
to  give  a  sufficient  account  of  the  defendant's  property  in  this 
respect,  and  therefore  the  whole  of  that  part  of  the  answer  to 
which  this  exception  relates,  might  properly  have  been  omitted. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  and  fifteenth  exceptions,  all  depend  upon  the  same 
question.  The  bill  charges  that  at  the  time  of  the  commence- 
ment of  the  suit,  the  defendant  had  some  interest  in  some  real 
estate,  &c.  The  defendant  denies  that  he  had  som^  interest  in 
some  real  estate.  This  denial,  it  is  contended,  is  not  a  sufficient 
answer  to  the  charge.  To  meet  the  afiirmative  charge  in  the 
bill,  it  is  insisted  that  the  defendant  should  have  denied  that 
he  had  any  interest  in  any  real  estate.  The  form  of  expression 
adopted  by  the  defendant  in  denying  literally  the  charge  of  the 
plaintiff  is  certainly  inelegant,  and  perhaps  not  grammatically 
correct.  But  I  think  it  would  be  too  rigid  a  criticism,  to  hold 
that  the  defendant  had  not  in  this  instance,  by  following  the 
language  of  the  affirmative  charge  in  the  bill,  in  his  negative 
reply,  substantially  met  the  charge.  I  think  he  could  be  con- 
victed of  perjury  upon  this  statement,  if  it  should  be  proved  that 
he  had  any  interest  in  any  real  estate.  Besides,  he  has  given  a 
sufficient  account  of  all  the  matters  embraced  in  these  excep- 
tions in  another  part  of  the  answer.  AU  these  exceptions  are 
therefore  disallowed. 

The  fourteenth  exception  is  also  disallowed  for  the  same  reasons 
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wbkhhavebeeD  stated  in  reference  to  the  fourth.  I  thinktheaix- 
teenth  and  seventeenth  are  well  taken.  The  &ct  that  the  per- 
sonal property  and  real  estate  held  by  the  defendant  in  right  of 
his  wife,  bad  been  delivered  over  to  a  receiver  appointed  in  the 
suit  between  the  defendant  and  his  wife,  does  not  ezcine  the 
defendant  from  giving  the  best  account  of  such  property  and 
estate  which  he  is  able  to  give.  The  statements  in  the  sched- 
ule forming  a  part  of  the  answer  in  relation  to  this  property,  are 
not  sufficiently  explicit  These  exceptions  are,  therefore,  allow- 
ed— but  the  eighteenth  exception  which  relates  to  the  same 
matter,  must  be  disallowed.  The  answer  states  that  the  prop- 
erty was  all  duly  delivered  over  to  the  receiver  by  the  defendant 
<4ong  previous  to  the  rendition  of  the  plaintiff 's  judgment"  I 
do  not  think  the  defendant  was  bound  to  specify,  more  particu- 
larly when  the  delivery  was  made. 

The  nineteenth,  twentieth,  and  twenty-first  exceptions  most 
be  allowed.  The  defendant  merely  states  that  all  his  interest, 
such  as  he  had,  in  the  verdict  recovered  by  him  against  the 
Berean  Church,  was  disposed  of  and  assigned  to  one  James 
Dodds.  The  plaintiff  had  a  right  to  know  what  his  interest  in 
that  verdict  was,  and  when  it  was  assigned,  and  the  particulars 
in  relation  to  the  disposition  of  his  interest 

The  twenty-second  exception  is  also  well  taken.  The  defen- 
dant is  required,  by  an  interrogatory  in  the  bill,  to  state  which 
of  the  debts  due  him  are  good  and  collectible,  and  which  doubt- 
ful and  bad.  The  answer  admits  a  debt  due  from  Deck,  but 
omits  to  state  the  character  of  the  debt. 

The  twenty-third,  twenty-fourth,  and  twenty-fifth  exceptions 
are  also  allowed,  The  defendant  has  admitted  that  due  bilb 
to  the  amount  of  $200  were  either  in  the  hands  of  the  receiver, 
or  his  wife,  counsel,  or  some  other  person  unknown  to  the  de- 
fendant, but  has  omitted  to  state  the  names  or  places  of  re^ 
dence  of  the  persons  agaix^t  whom  the  due  bills  are  held,  and 
the  amount  of  such  due  bills  respectively,  and  the  character 
thereof.  For  the  same  reasons  the  twenty-sixth  and  twen^« 
seventh  exceptions  are  also  allowed.  The  plaintiff  is  entitled 
to  the  costs  of  the  exeeptiomr  allowed,  and  the  defendant  havmg 
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8ueo«eded  upon  a  majority  of  the  exceptions,  is  abo  entitled  to 
coeti.  The  usual  order  for  a  further  answer  must  be  entered, 
and  the  costs  to  which  the  defendant  is  entitled  may  be  «et  off 
against  the  plaintiff's  costs. 


Saratoga  Special  Ierm,  September,  1847. 
Paige,  Justice. 

SWARTWOUT  V8,  BuRR. 

WhflR  a  ptrtj  makei  a  contract  for  the  ulo  of  land,  and  dies  before  the  performance 
of  the  contract,  leaving  an  only  child  ai  hie  heir  at  law,  who  ie  a  lunatic,  a  coort 
of  equity  hae  power  to  decree  a  specific  performance  of  the  contract,  and  to  direct 
the  committee  of  the  lunatic  to  execute  all  neceasaiy  conveyances,  for  the 
purpose. 

Costs  of  a  suit,  to  compel  the  specific  performance  of  a  contract,  cannot  be  allowed  to 
the  plaintiff,  where  no  application  has  been  made  by  him  to  the  defendant,  previ- 
ous to  the  filing  of  the  bill,  to  carry  the  contract  into  effect,  and  these  has  been  no 
refusal  or  neglect  on  the  part  of  the  latter,  to  execute  the  contract ;  and  where 
the  defendant  has  not  been  guilty  of  any  improper  conduct,  and  has  not  improp- 
erly resisted  the  plaintiff's  cbum  to  a  specific  performance. 

Where  a  bill  for  a  specific  performance  of  a  contract,  is  filed  against  the  heir  of  the 
party  who  made  the  contract,  and  such  heir  is  a  lunatic,  neither  the  lunatic,  nor 
bu  estate,  can  be  charged  with  the  costi  of  the  suit. 

Where  a  contract  is  made  for  the  sale  of  land,  the  vendor  is,  in  equity,  immediately 
deemed  a  trustee  for  the  vendee,  of  the  real  estate,  and  the  vendee  a  trustee  for  the 
vendor,  of  the  purchase  money.  The  vendee  is  treated  as  owner  of  the  Und,  and 
it  is  devisable  and  descendible  as  his  real  estate.  The  mon^  is  treated  as  the 
personal  estate  of  the  vendor,  and  is  subject  to  the  like  modes  of  ^position 
by  him,  as  other  personalty,  and  is  distribuuble  in  the  same  manner,  on  his 
death. 

The  trust  in  the  vendor,  for  the  vendee  in  sneh  a  case,  aHnebei  fo  the  land,  Mid 
Inds  theildni  of  the  fimner. 

And  if  the  vendor  dies,  before  the  execution  of  the  contrBc^  by  the  cenveyaoce  of 
the  land  and  the  payment  of  the  purchase  money,  the  purehaae  money  must  be 
paid  to  (he  personal  representatives  of  the  vendor. 

In  Eoktitt.    The  faiil  la  tfais  case  imts  filed  to  conpel  a 
specific  pofcrmatioe  of  a  parol  agreemenft,  made  by  f  onadban 
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Burr,  deceased,  with  the  plamtiff,  for  the  conveyance,  by  Burr, 
to  the  plaintiff,  of  a  parcel  of  laud  in  Wilton,  Saratoga  county. 
The  bill  alleged  that  Jonathan  Burr  held  a  mortgage  against 
the  plaintiff,  on  the  premises,  which  were  owned  by  the  plain- 
tiff, for  eight  hundred  dollars  ;  and  that  Burr,  on  the  29th  of 
August,  1843,  commenced  proceedings,  under  the  statute,  to 
foreclose  the  same ;  and  that  previous  to  the  sale  of  the  premi- 
ses, Burr  entered  into  a  verbal  agreement,  with  the  plaintiff,  by 
which  Burr  agreed  that  he  would,  after  the  sale  under  the  stat- 
ute foreclosure,  convey  the  premises  to  the  plaintiff;  and,  by 
such  agreement,  in  consideration  thereof,  the  plaintiff  agreed 
to  pay  the  costs  of  the  foreclosure,  in  cash  ;  and  to  give  a  bond 
and  mortgage  to  Burr,  for  the  principal  and  interest  due  on  the 
mortgage  then  being  foreclosed,  payable  at  such  time  or  times, 
as  should  be  fixed  by  Burr,  with  interest  to  be  paid  annually ; 
and  that  by  such  agreement,  the  plaintiff  was  to  continue  in, 
and  retain  the  use  and  possession  of  the  premises.  That,  on 
the  2d  day  of  December,  1843,  the  premises  were  sold  at  public 
auction,  by  virtue  of  such  statute  foreclosure,  and  the  same 
were  bid  in  by  Burr,  for  one  hundred  dollars.  The  bill  also 
alleged,  that  the  plaintiff,  in  pursuance  of  such  agreement,  on 
the  8th  of  January,  1844,  paid  the  costs  of  the  foreclosure,  in 
cash ;  that  the  plaintiff,  shortly  after  the  payment  of  such  costs, 
requested  Burr  to  convey  the  premises  to  him,  on  receiving  the 
bond  and  mortgage  mentioned  in  the  verbal  agreement ;  that 
Burr,  when  such  request  was  made,  told  the  plaintiff,  that  he 
would  execute  a  conveyance  in  pursuance  of  such  agreement, 
but  could  not  then  do  it,  on  account  of  his  ill  health ;  and  that 
Burr  then  promised  to  inform  the  plaintiff,  when  he  should  be 
ready  to  carry  into  effect  the  agreement ;  but  that  he  never 
informed  the  plaintiff  that  he  was  ready  to  execute  the  agree- 
ment ;  and  that  Burr  died,  in  November,  1844,  without  having 
performed  such  agreement  The  bill  also  alleged,  that  the 
plaintiff,  ever  since  the  sale  under  such  statute  foreclosure,  has 
retained  and  continued  in  the  possession  of  the  premises ;  and 
thai  no  rent  was  ever  demanded,  for  the  occupation  thereof  by 
Burr.    That  Burr  left  him  surviving  Charles  Burr,  his  only 
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child  and  heir  at  law ;  that  said  Charles  Burr  was,  by  a  decree 
of  the  court  of  chancery,  on  the  9th  of  December,  1844,  de- 
clared a  lunatic ;  and  that  John  Cramer  was  appointed  the 
committee  of  his  estate.  The  lunatic,  Charles  Burr,Jby  his 
committee,  put  in  an  answer,  all^^ing  ignorance  of  the  verbal 
agreement  set  forth  in  the  plaintiff's  bill,  denying  the  material 
facts  mentioned  therein,  and  submitting  the  rights  of  the  luna- 
tic to  the  protection  of  the  court.  The  proofs  taken  in  the 
cause  established  the  making  of  the  agreement  set  forth  in  the 
bill,  and  all  the  other  material  facts  alleged  therein ;  except 
the  allegations,  that  the  plaintiff  requested  Jonathan  Burr  to 
convey  the  premises  to  him,  in  pursuance  of  the  agreement, 
and  that  Burr  decUned,  at  the  time,  to  execute  such  convey- 
ance, and  that  he  never  afterwards  informed  the  plaintiff  that 
he  was  ready  to  execute  the  same  to  him.  It  was  proved  that 
the  plaintiff  had,  since  the  mortgage  sale,  made  improvements 
on  the  premises,  to  a  considerable  extent.  The  personal 
representatives  of  Jonathan  Burr  were  not  made  parties  to 
the  bill. 

E.  P.  BuUard,  for  the  plaintiff. 

Charles  Cramer^  for  the  defendants* 

Paige,  J.  The  &cts  of  this  case  take  the  parol  contract,  set 
forth  in  the  plaintiff's  bill^  out  of  the  statute  of  frauds^  and  en- 
title the  plaintiff  to  a  decree  for  a  specific  performance  of  such 
contract  There  is  clear  and  satisfactory  proof  of  the  contract 
for  the  conveyance  of  the  premises  in  question,  by  Jonathan 
Burr  to  the  plaintiff;  and  the  part  performance  of  the  contract 
is  sufficient  to  take  it  out  of  the  statute.  A  part  of  the  consid- 
eration money  was  paid;  possession  wae  taken,  and  valuable 
improvements  made,  under  the  contract  {Parkkurst  v.  Van 
Cortland,  14  JbAn.  16.  2  Caisie^  Cos*  in  Err.  87.  1  John. 
CA.  131.    2Jrf.273.) 

The  court  is  authorized  to  decree,  that  the  committee  of 
Charles  Burr  execute  and  deliver  to  the  plaintiff,  a  conveyance 
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of  the  premises  in  question,  in  pursuance  of  the  parol  contract 
set  forth  in  the  bill  of  complaint.  (2  R,  «  55,  §J  19,  20,  22. 
ja.  194,  §  169.) 

The  principal  question  in  the  case  is,  whether  the  plaintiff  19 
entitled  to  a  decree  for  costs,  to  be  paid  out  of  the  estate  of 
Charles  Burr,  the  lunatic.  If  the  allegations  in  the  bill,  that 
the  plaintiff  had  applied  to  Jonathan  Burr,  during  his  life,  for 
a  conveyance  of  the  premises,  in  pursuance  of  the  agreement, 
on  his  receiving  the  bond  and  mortgage  which  the  plaintiff  was 
required  to  give,  on  the  delivery  of  the  deed  to  him  by  Burr, 
and  that  Biut  decUned,  when  so  applied  to,  to  convey  the 
premises  to  the  plaintiff,  had  been  proved,  I  should  have  had  *  j 

no  hesitation  in  allowing  the  plaintiff  the  costs  of  this  suit. 
Costs  of  a  suit  to  compel  a  specific  performance  of  a  contract, 
cannot  be  allowed  to  the  plaintiff,  where  there  has  been  no  ap-  i 

plication  by  him  to  the  defendant,  previous  to  the  filing  of  the 
biU,  to  carry  the  contract  into  effect,  and  no  refusal  or  n^lect 
on  the  part  of  the  latter  to  execute  the  contract ;  and  where 
the  defendant  has  not  been  guilty  of  any  improper  conduct,  and 
has  not  improperly  resisted  the  plaintiff's  claim  to  a  specific 
performance.  In  Dyer  v.  Potter^  (2  John,  Ck.  162,)  where  a 
bill  was  filed  against  the  heirs  and  trustees  of  the  vendor,  for  a 
specific  performance  of  a  contract  to  convey  land,  there  having 
been  no  improper  behavior  on  the  part  of  the  defendants,  and 
they  having  interposed  no  unjustifiable  defence,  a  specific  per- 
formance was  decreed  ;  but  the  defendants  were  not  chatged 
with  the  costs  of  the  suit.  In  Keisselbrack  v.  lAinngston^  (4 
JbAn.  Ch,  144,)  a  specific  performance  was  decreed,  with  costs 
against  the  defendant ;  but  there,  the  defendant  had  refused  to 
execute  the  agreement,  previous  to  the  filing  of  the  bilL  (JXm- 
sm  V.  Lake^  2  Younge  ^  Coll  Ch.  Cos.  328.) 

As  a  general  rule,  a  party  coniing  into  court  to  redeem  m<^- 
gaged  premises,  pays  costs  to  the  defendant,  although  he  obtains 
the  relief  prayed  for.  But,  if  he  appUes  to  the  mortgagee  befim 
filing  his  bill,  to  be  allowed  to  redeem,  and  the  mortgagee  re- 
vises to  ptfmit  him  to  do  so,  or  improperly  resists  his  claim  to 
redeem,  the  mortgagee  may  be  compelled  to  pay  costs  to  the 


J 


1847.]  IN  THB  8UPRBMB  COURT.  499 


Swtitwoat  9.  Bvr. 


complainaiit  (1  Paige^  617.  Id.  48.  4  Id.  627.)  When 
an  infant  trustee  is  required  to  transfer  the  legal  title,  under  an 
order  of  the  .court  of  chancery,  the  cestui  que  trust  must  pay 
the  expense  of  the  proceedings,  to  obtain  the  transfer.  {Sutphen 
v.  Fowler,  9  Paige,  280.)  The  lunatic,  Charles  Burr,  is  in 
equity  a  trustee  of  the  premises  in  question,  for  the  plaintiff. 
And  a  lunatic  is  entitled  to  the  same  protection  as  an  inCwt. 
But  if  the  plaintiff  was  entitled  tp  costs,  I  think  his  claim  for 
costs  would  be  against  the  personal  representatives  of  Jonathan 
Burr ;  and  they  are  not  parties  to  the  suit.  Where  a  contract 
is  made,  for  the  sale  of  land,  the  vendor  is  in  equity  immedi- 
ately deemed  a  trmltee  of  the  vendee,  of  the  real  estate,  and  the 
vendee  a  trustee  for  the  vendor,  of  the  purchase  money.  (2 
Story's  Eq.  Juris,  i  1212.  6  John.  Ch.  402,  405.)  The  ven- 
dee is  treated  as  owner  of  the  land,  and  it  is  devisable  and 
descendible,  as  his  real  estate  ;  and  the  money  is  treated  as  the 
personal  estate  of  the  vendor,  and  is  subject  to  the  like  modes 
of  disposition  by  him  as  other  personalty,  and  is  distributable, 
in  the  same  manner,  on  his  death.  (2  Story's  Eq.  Juris.  §  1212. 
6  John.  Ch.  402.  3  Id.  316.)  The  trust  in  the  vendor,  for  the 
vendee,  attaches  to  the  land  and  binds  the  heirs  of  the  vendor. 
(2  Story's  Eq.  Juris,  i  790.  6  John.  Ch.  Rep.  402.  3  Id,  316.) 
The  purchase  money  in  this  case,  beiag,  in  equity,  personal  es- 
tate of  the  vendor,  the  bond  and  mortgage  to  be  given  to  secure 
the  payment  of  such  money,  belongs  to  such  personal  estate. 
If  the  plaintiff  would  have  had  a  claim  for  costs  against  Jona- 
than Burr,  had  he  been  the  defendant,  such  claim,  since  his 
death,  can  only  be  preferred  against  his  personal  estate ;  as  the 
heir  at  law^  is  not  in  default ;  and,  as  the  personal  representa- 
tives of  Jonathan  Burr  are  primarily  liable  for  any  damages 
sustained  by  the  plaintiff  in  consequence  of  Jonathan  BurrV 
violation  of  the  contract,  which  the  plaintiff  is,  either  in  equity 
or  at  law,  entitled  to  recover.  As  the  bond  and  mortgage  to  be 
given  by  the  plaintiff,  belongs  to  the  personal  representatives  of 
Jonathan  Burr,  if  the  objection  had  been  taken  by  the  defen- 
dant, in  the  answer,  or  on  the  hearing,  that  such  representa- 
tives had  not  been  made  parties  to  the  suit,  the  cause  must 
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'have  stood  over,  until  the  plaintiff  had  made  such  representa- 
tives parties. 

It  must  be  referred  to  a  referee,  to  ascertain  the  amount  due 
from  the  plaintiff,  for  the  purchase  money  of  the  premises  men- 
tioned in  the  bill  of  complaint,  with  interest,  according  to  the 
terms  of  the  parol  agi'eement  set  forth  in  such  bill ;  to  settle 
the  terms  of  the  bond  and  mortgage  to  be  given  for  the  amount 
reported  due ;  and  to  fix  the  time  and  times,  when  the  sum,  to 
be  secured  by  such  bond  and  mortgage,  ought  to  be  made  pay- 
able. And  on  the  coming  in  and  confirmation  of  the  report  of 
such  referee,  the  plaintiff  must  execute  and  deliver  to  the  per- 
sonal representatives  of  Jonathan  Burr,  such  bond  and  mort- 
gage ;  and  the  defendant  John  Cramer,  as  the  committee  of 
the  lunatic  Charles  Burr,  must  convey  the  premises  to  the 
plaintiff,  by  a  good  .and  sufficient  deed,  to  be  settled  by  such 
referee ;  and  such  referee  must  summon  the  personfd  represen- 
tatives of  Jonathan  Burr,  as  well  as  the  parties  to  this  suit,  to 
attend  the  hearing  before  him.  And  neither  of  the  parties  to 
this  suit  is  to  be  allowed  costs,  as  against  the  others. 


Barb«ar. 

lb  600 

158a  no 

Barbour. 

lb  500 

5811^99 


Same  Tb:rm.     Before  the  same  Justice, 
Green  and  wife  vs,  Putnam  and  wife  and  others- 


If  a  deed  »  delivered  as  an  escrow,  it  does  not  take  effect  until  the  condtlioD  is  per- 
fonned  and  the  deed  b  delivered  over  to  the  grantee ;  and  in  the  mean  time  the 
estate  does  not  pass,  but  remains  in  the  grantor. 

A  widow  entitled  to  dower  in  an  undivided  share  of  premises  held  in  common,  even 
before  the  assignment  of  her  dower,  is  a  necessary  party  to  a  suit  in  chancery  fiir 
the  partition  of  the  premises. 

A  widow  is  not  entitled  to  dower  in  a  vested  remainder  in  fee  bdoDging  to  her  hoe- 
band,  limited  on  a  precedent  estate  for  life. 

A  right  of  dpwer,  before  assignment,  is  a  right  resting  in  actkm  only.    The  widow 
may  release  it,  but  she  cannot  convey  or  assign  it 
/A  widow,  until  the  assignment  of  her  dower,  has  no  estate  m  the  hmd,  out  of  wineh 
such  dower  arisee. 
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When  one  tenant  in  oommon  layi  out  money  in  ifflproreoienli  on  tiie  eatate  held  in 
common,  although  the  money  lo  expended  doet  not  in  itrictneaa  constitate  a  lien 
on  the  estate,  yet  a  eourt  of  equity  will  not  grant  a  partition  withoqt  fint  diieeting 
an  accoant,  and  a  suitable  compensation ;  or  else,  in  the  partition,  it  win  anign  to 
roch  tenant  in  common  that  part  of  the  premises  on  which  the  improvements  have 


To  entitle  a  tenant  in  common  to  an  allowance,  on  a  partition  in  equity,  for  improTO- 
ments  made  by  him  on  the  premises,  it  is  not  necessary  for  him  to  show  the  assent 
of  his  co-tenants  to  such  improvements,  or  a  promise  on  their  part  to  contribute 
their  share  of  the  expenses ;  nor  a  prevbos  request  to  join  in  the  improvements, 
and  a  refusal. 

A  grantee  of  the  tenant  in  common  who  made  the  improvements  on  the  premises, 
will  be  entitled  to  the  same  compensation  for  the  improvements  which  the  tenant 
in  oommon  hunself  would  have  been  entitled  to,  had  he  continued  the  owner  of  an 
nndivided  share  of  the  premises. 

In  EciuiTY.  This  cause  was  heard,  on  the  pleadings  and 
the  testimony  introduced  by  the  parties,  on  the  hearing.  The 
bill  was  filed  for  a  partition  of  a  farm  of  about  100  acres  of  land, 
in  the  town  of  Milton  in  the  county  of  Saratoga.  The  complain- 
ant, Hannah  Green,  claims,  as  devisee  of  her  father,  Daniel 
Thomas,  one  equal  moiety  of  the  farm.  Daniel  Thomas  died 
seised  of  the  same,  in  April,  1825.  By  his  will,  made  and  pub- 
lished previous  to  his  death,  he  devised  and  bequeathed  to  his 
wife  Eunice,  the  use  of  all  his  real  and  personal  property,  during 
her  natural  life ;  and,  after  her  decease,  he  devised  and  bequeath- 
ed all  such  real  and  personal  estate  to  his  son  Freeman  Thomas, 
and  his  daughter  Hannah  Thomas,  (one  of  the  complainants,) 
their  heirs,  executors  and  assigns,  forever.  Freeman  Thomas 
and  his  wife,  on  the  Slst  of  October,  1825,  conveyed  all  his 
right  and  interest  in  the  farm  to  Mind  well  Bridges,  the  mother- 
in-law  of  Freeman,  subject  to  the  life  estate  of  Eunice  Thomas. 
Mindwell  Bridges,  on  the  8th  of  March,  1826,  executed  and  deliv- 
ered to  George  Peck  a  mortgage  of  all  her  right  and  interest  in 
the  farm,  to  secure  the  payment  of  $1300.  This  mortgage  was, 
in  1834,  foreclosed  in  chancery ;  and  George  Peek,  the  mort- 
gagee, became  the  purchaser  of  the  premises,  at  the  mortgage 
sale,  subject  to  the  life  estate  of  Eunice  Thomas  therein ;  and 
received  a  deed  therefor.  George  Peck,  after  such  purchase, 
and  in  1839,  died  intestate,  seised  of  the  premises  purchased  by 
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him  at  such  morlgage  eale,  leaving  Elizabeth,  wife  of  Rock- 
well Putnam,  Eleanor,  wife  of  William  ILidd,  James  E.  Peck 
and  George  Peck,  his  heirs  at  law.  James  E.  Peck,  after  the 
death  of  his  father,  and  on  the  12th  of  June,  1839,  conveyed  all 
his  interest  in  the  premises  to  Betsey  Peck,  the  widow  of  George 
Peck.  Betsey  Peck,  on  the  26th  of  June,  1839,  conveyed  such 
interest  to  WiUiam  Kidd  and  George  Peck.  Eunice  Thomas 
died  on  the  9th  of  August,  1846.  Putnam  and  wife,  Eidd  and 
wife,  and  George  Peck  and  his  wife,  sure  the  parties  defendants 
to  the  plaintiffs'  bill.  The  defendants,  in  their  answers,  deny 
that  the  plaintiffs  have  any  interest  in  the  premises ;  and  all^e 
that  Hannah  Green,  previous  to  the  conveyance  of  Freeman 
Thomas  to  Mindwell  Bridges,  conveyed  by  deed,  on  or  about 
the  Slst  of  October,  1825,  aU  her  right,  title  and  interest  in  the 
premises,  to  Freeman  Thomas.  And  the  answers  of  the  de- 
fendants also  allege,  that  the  money  advanced  by  George  Peck, 
on  the  mortgage  executed  and  delivered  to  him  by  Mindwell 
Bridges,  was  expended  in  the  erection  of  a  new  dwelling  house 
on  the  premises;  and  they  insist,  if  a  partition  is  decreed, 
that  they  are  entitled  to  an  account  of,  and  allowance  for,  the 
moneys  expended,  by  or  under  the  direction  of  either  Mindwell 
Bridges  or  Freeman  Thomas,  in  necessary,  permanent  and 
beneficial  improvements  upon  said  premises.  The  bill  al- 
leges that  Betsey  Peck,  the  widow  of  George  Peek,  conveyed 
all  her  right  and  interest  in  the  premises,  by  her  deed  on  the 
26th  of  June,  1839,  to  William  Kidd  and  George  Peck;  but 
the  answers  do  not  admit  that  Betsey  Peck,  by  such  deed,  con- 
.veyed  her  right  of  dower  in  the  premises,  to  William  Eidd  and 
George  Peck.  And  Putnam  and  wife  and  George  Peck  and 
wife,  in  their  answer,  insist  that  the  whole  of  the  premises,  on 
the  death  of  George  Peck  the  elder,  descended  to  his  heirs  at 
law,  and  became  vested  in  them  in  fee,  subject  to  the  life  estate 
of  Eunice  Thomas,  and  also  subject  to  the  right  of  dower  of 
Betsey  Peck.  The  bill  alleges,  and  the  answer  admits,  that  the 
share  of  the  defendant  George  Peck,  in  the  premises,  is  subject 
to  the  lien  of  a  mortgage  thereon,  executed  by  said  (Seoige 
Peck  and  his  wife  to  WiUiam  Kidd ;  that  the  share  of  William 
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Kidd  and  wife  is  incumbered  by  a  mortgage  thereon,  executed 
by  them  to  the  said  George  Peck ;  and  that  there  are  no  other 
liens  or  incumbrances,  either  general  or  specific,  on  the  prem- 
ises, or  any  share  therein.  The  deed  from  Betsey  Peck  to 
Greorge  Peck  and  William  Kidd  was  not  introduced  in  evidence, 
on  the  hearing ;  nor  was  any  evidence  given  of  its  contents. 
Freeman  Thomas,  who  was  examined  as  a  witness  by  the  de- 
fendants, testified  that,  after  his  father's  death,  he  erected  on  the 
premises  a  dwelling  house,  to  be  used  as  a  tavern,  in  the  place 
of  one  which  was  consumed  by  fire,  in  the  lifetime  of  his  father, 
and  expended  in  its  erection  mone3r8  advanced  by  John  Kelly, 
on  a  mortgage  given  upon  the  premises,  by  the  witness  and  his 
sister  Hannah ;  and  also  moneys  of  his  own :  and  that  the 
Kelly  mortgage  was  paid  up,  out  of  the  moneys  advanced  by 
Greorge  Peck  the  elder,  on  the  mortgage  given  by  Mindwell 
Bridges.  Freeman  Thomas  also  testified,  that  he  acted  as  the 
agent  of  Mrs.  Bridges.  It  appeared  from  the  evidence,  that  the 
deed  of  the  plaintiff  Hannah  Green  to  Freeman  Thomas,  of  the 
date  of  the  31st  of  October,  1825,  set  up  in  the  answers  of  the 
defendants,  was  executed  in  order  to  make  her  a  competent 
witness,  in  a  suit  between  the  estate  of  her  father  and  one  El- 
liot ;  that  the  deed  was  left  with  Thomas  Palmer  as  an  escrow, 
and  was  not  to  be  deUvered  to  Freeman  Thomas,  or  to  be  ope- 
rative as  a  deed,  unless  the  suit  with  Elliot  proceeded ;  nor 
unless  Freeman  Thomas  paid  her  $600,  for  the  same ;  that 
the  deed  was  to  be  of  no  effect,  unless  the  suit  went  on  and  the 
$600  was  paid  ;  and  that  the  suit  with  Elliot  being  afterwards 
settled,  and  the  $600  not  having  been  paid  to  Hannah,  the 
deed  was,  on  her  request,  delivered  up  to  her  by  Mr.  Palmer. 
The  mortgagee  George  Peck,  before  he  received  the  mortgage 
firom  Mrs.  Bridges,  knew  that  Freeman  Thomas  had  agreed 
to  pay  his  sister  Hannah  $600,  for  the  deed  of  her  half  of  the 
fisurm;  and  that  no  part  of  that  sum  had  been  paid  to  her. 
When  Freeman  commenced  the  erection  of  the  house  on  the 
premises,  to  be  used  as  a  tavern,  and  while  it  was  being  erected, 
his  sister  Hannah  objected  to  the  size  of  the  building,  and  in- 
sisted that  it  was  too  large ;  that  It  was  larger  than  was  iieces- 
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sary ;  and  said  to  Freeman  Thomas,  that  if  he  put  up  so  la^e 
a  building  she  would  have  nothing  to  do  with  it,  and  would 
pay  no  more  money,  and  would  not  borrow  any  more  money 
to  be  expended  in  its  erection. 

Geo.  H.  Scott,  for  the  plaintiff. 

W.  L.  P.  Warren,  for  the  defendants  Putnam  and  wife  and 
George  Peck  and  wife. 

Geo.  H.  Mumford,  for  the  defendants  Kidd  and  wife. 

Paige,  J.  No  title  passed,  under  the  deed  executed  by  Han- 
nah Green,  one  of  the  plaintiffs,  to  Freeman  Thomas.  It  was 
not  delivered  to  Freeman  Thomas.  It  was  delivered  by  Han- 
nah to  Thomas  Palmer,  expressly  as  an  escrow ;  and  it  was 
not  to  be  delivered  to  Freeman  Thomas,  unless  the  suit  with 
Elliot  went  on,  nor  unless  Freeman  Thomas  paid  Hannah 
.  $600.  The  delivery  depended  upon  the  performance,  not  only 
of  one,  but  of  both  of  these  conditions.  Neither  of  the  condi- 
tions was  performed*  The  suit  with  EUiot  did  not  go  oa,  and 
the  money  was  not  paid.  By  the  settlement  of  the  suit  with 
Elliot,  the  main  object  of  the  conveyance — ^the  makiog  Hannah 
a  competent  witness— failed.  The  absolute  deUvery  of  a*deed 
to  the  grantee,  or  to  a  stranger  for  him,  is  essential  to  its  validity. 
If  delivered  as  an  escrow,  it  does  not  take  effect  until  the  condi- 
tion is  performed,  and  the  deed  is  delivered  over ;  and  in  the 
mean  time  the  estate  does  not  pass,  but  remains  in  the  grantor. 
(6  Wend.  669.  12  John.  421.  6  Cowen,  619.  2  HOI,  299.) 
The  deed,  in  this  case,  was  not  to  be  delivered  to  the  grantee, 
nor  to  take  effect,  until  both  the  conditions  were  performed.  The 
performance  of  one  of  the  conditions,  without  the  performance 
of  the  other,  did  not  authorize  the  delivery  of  the  deed  to  the 
grantee.  The  vritness  Palmer  testifies,  "  that  if  the  suit  did 
not  go  on,  the  deed  was  not  to  take  effect ;  as  the  object  of 
the  deed  was  to  make  Hannah  a  witness  in  that  suit"  This 
suit  having  been  settled  by  Freeman  Thomas,  Palmer  had  no 
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authority  to  deliver  the  deed  to  him.  Pahner  would  not  have 
been  authorized  to  deliver  the  deed  to  Thomas,  even  upon  his 
payment  of  the  $500.  Thomas  could  not,  therefore,  under  any 
circumstances,  have  been  entitled  to  the  deed,  and  Palmer 
properly  returned  it  to  Hannah.  The  plaintiff  Green  and  Han- 
nah his  wife,  are  therefore  seised  in  fee,  in  right  of  Hannah,  of 
one  undivided  moiety  of  the  premises  in  question ;  and  the  de- 
fendants, as  the  representatives  of  George  Peck  the  elder,  and 
as  grantees  of  James  E.  Peck,  are  seised  in  fee  of  the  remain- 
ing undivided  moiety.  George  PcCk  the  elder,  as  the  purchaser, 
under  his  mortgage  against  Mindwell  Bridges,  acquired  the  title 
of  Mrs.  Bridges  in  the  premises ;  which  was  only  an  estate  in 
fee,  in  one  undivided  moiety  of  the  premises,  subject  to  the  life 
estate  of  Eunice  Thomas. 

There  is  no  evidence  in  the  case,  that  the  plaintilT  Hannah 
Green,  at  the  time  of  the  execution  of  the  mortgage  of  Mind- 
well  Bridges  to  George  Peck  the  elder,  knew  that  it  was  intended 
by  them  that  such  mortgage  should  cover  the  whole  premises ; 
or,  that  Peck  advanced  the  money  on  that  mortgage,  upon  the 
faith  of  the  validity  of  her  deed  to  Freeman  Thomas  3  or  even 
that  she  had^  at  the  time,  any  knowledge  whatever  of  the  giv- 
ing of  that  mortgage.  The  defendants  cannot  therefore  object 
that  the  plaintiffs  are  estopped  from  setting  up  their  l^al  title 
to  the  premises,  as  against  them,  by  Hannah's  not  disclosing  her 
claim  to  the  premises,  to  Peck,  at  the  time  of  the  execution  of 
his  mortgage.  There  is  no  evidence  of  any  fraudulent  conceal- 
ment from  Peck,  by  Hannah,  of  her  title  to  the  premises,  or  of 
any  intent,  on  her  part,  to  commit  a  fraud  upon  him ;  but  there 
is  sufficient  evidence  in  the  case,  to  show,  that  Peck  had  suffi- 
cient notice  to  put  him  on  inquiry,  as  to  Hannah's  title.  Pre- 
vious to  receiving  his  mortgage  from  Mrs.  Bridges,  he  k^ew 
that  Freeman  Thomas  had  agreed  to  pay  Hapi^ah  ^00  fpr  a 
deed  of  her  half  of  the  farm,  and  that  no  part  of  the  sum  had 
been  paid  to  her ;  he  also  knew  that  no  deed,  from  Hannah  to 
Freeman  Thomas,  of  her  half  of  the  farm,  had  been  recorded. 
In  my  judgment  Peck,  before  he  adv^ced  any  money  on  Mrs. 
Bridges'  mortgage,  bad  notice  of  (he  righta  of  the  fUioKiS 
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Hannah  Green,  in  the  premises  in  question ;  or  had  sufficient 
notice  to  put  him  on  inquiry,  as  to  such  rights. 

If  Betsey  Peck,  as  the  widow  of  George  Peck  the  elder,  had 
a  right  of  dower  in  one  moiety  of  the  premises,  as  alleged  in  the 
answer , of  Putnam  and  wife,  and  of  Greorge  Peck  and  wife,  she 
ought  to  have  been  made  a  party  to  the  suit ;  to  enable  the 
court,  in  case  a  sale  is  decreed,  to  give  the  purchaser  a  perfect 
title  to  the  premises.  (1  Paige,  469, 472.  2  R,  8.  318,  §i  5, 6. 
/rf.  329,  §§  79,  80.    3  Paige,  658.    7  Jrf.  410.) 

During  the  life  of  George  Peck,  Eunice  Thomas  had  a  life 
estate  in  the  premises.  She  survived  George  Peck.  George 
Peck,  therefore,  had,  during  coverture,  only  an  estate  in  fee  in 
remainder,  in  a  moiety  of  the  premises,  expectant  on  the  deter- 
mination of  the  life  estate  of  Eunice  Thomas.  And,  it  seems 
to  be  well  settled,  that  a  wife  is  not  entitled  to  dower,  in  a  ves- 
ted remainder  in  fee  belonging  to  her  husband,  limited  on  a 
precedent  estate  for  life.  To  entitle  the  wife  to  dower,  her  hus- 
band must  have  been  seised  of  real  estate  in  fact  or  in  law,  in 
fee  simple,  at  some  time  during  coverture.  The  seisin  must  be 
an  actual  corporeal  seisin,  or  a  right  to  such  seisin.  There  can 
be  no  seisin  in  deed  or  in  law,  of  a  vested  remainder  limited  on 
a  precedent  freehold  estate.  (1  Co.  Lit.  32,  a.  Cruisers  Dig. 
ch.  2,  tU.  Dower,  a  12, 13,  15,  16.  Id.  ch.  3,  ii  19,  20.  Blood 
V.  Blood,  23  Pick.  80.  Eldredge  v.  Forrestal,  7  Mass.  Rep. 
263.  Fisk  v.  Eastman,  6  N.  Hamp.  Rep.  240.  Mowre  v. 
Esty,5Id.4m.){a) 

IfBetsey  Peck  had  been  entitled  to  dower,  her  conveyance 
to  William  Kidd  and  George  Peck,  even  if  it  in  terms  conveyed 
all  her  right  and  interest  in  the  premises,  would  not  have  trans- 
ferred her  right  of  dower  in  the  whole  premises,  to  the  grantees, 
i  A  right  of  dower,  until  legally  assigned,  is  a-  right  resting  in 
;  action  only.  The  widow  may  release  it,  but  she  cannot,  before 
/  her  dower  is  assigned,  invest  another  person  with  the  right  to 
/  maintain  an  action  for  it ;  nor  can  she  convey  or  assign  it. 


\: 


(a)  Seeabo  DmUum  t.  Osbovn,  (1  PaigB,  634})  lUftuidt  ▼.  AynoUs,  (5  ML 
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Until  the  assignment  of  her  dower,  she  has  no  estate  in  the 
land.  {Cruises  Dig.  tit.  Dawery  ch.  i,  §  2.  13  Wend.  626. 
10  Id.  414.  Id.  528.  2  Cowen,  651.  17  John.  168.  20  Id. 
413.) 

The  only  remaining  question  is,  whether  the  defendants  are 
entitled,  upon  the  partition  or  sale  of  the  premises,  to  an  allow- 
ance for  the  moneys  expended  by  Freeman  Thomas  and  Mind- 
well  Bridges  in  the  erection  of  the  new  dwelling  house  on  the 
premises.  The  defendants  claim  that,  as  George  Peck  the  el- 
der derived  his  title  to  the  premises  from  Freeman  Thomas  and 
Mindwell  Bridges,  they,  as  his  heirs  at  law,  are  entitled  to  an 
allowance  for  all  the  moneys  expended  by  Freeman  Thomas 
and  Mrs.  Bridges,  in  necessary,  permanent,  and  beneficial  im- 
provements upon  the  premises. 

Where  one  tenant  in  common  lays  out  money  in  improve- 
ments on  the  estate,  although  the  money  so  expended  does  not, 
in  strictness,  constitute  a  hen  on  the  estate,  yet  a  court  of  equity 
will  not  grant  a  partition,  without  first  directing  an  account, 
and  a  suitable  compensation :  or  else  in  the  partition  it  will  as- 
sign to  such  tenant  in  common,  that  part  of  the  premises  on 
which  the  improvements  have  been  made.  (1  Story^s  Eq.  Jur. 
§§  655,  656,  b.  Swan  v.  Swan^  8  Price^  518.  Ttywn  v.  Need- 
haniy  3  PaigCj  546,  553.  Id.  470.)  To  entitle  the  tenant  in 
common  to  an  allowance  on  a  partition  in  equity,  for  the  im- 
provements made  on  the  premises,  it  does  not  appear  to  be  ne- 
cessary for  him  to  show  the  assent  of  his  co-tenants  to  such 
improvements,  or  a  promise,  on  their  part,  to  contribute  their 
share  of  the  expense ;  nor  is  it  necessary  for  them  to  show  a 
previous  request  to  join  in  the  improvements,  and  a  refusal. 
Such  a  request  and  refusal  are  undoubtedly  necessary  to  sus- 
tain an  action  of  assumpsit  at  law,  by  one  tenant  in  common 
against  another,  for  repairs,  or  the  common  law  writ,  de  repor 
ratione  fadendcL.  (Mumfard  v.  Brovniy  6  Coweny  476.  4 
Kenfs  Com.  370, 2d  ed.)  The  defendants  have  no  remedy  by 
action  at  law,  nor  any  direct  remedy  by  bill  in  equity,  against 
the  plaintiffs,  for  their  share  of  the  expense  of  the  dwelling 
house  erected  by  Freeman  Thomas  and  Mrs.  Bridges ,  nor 
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have  Thomas  and  Mrs.  Bridges  any  such  remedy ;  nor  would 
they  have  had  any  such  remedy  had  they  continued  the  own- 
ers of  the  moiety  of  the  premises. 

At  common  law,  one  tenant  in  common  could  not  even  com- 
pel his  co-tenant  to  account  to  him  for  taking  more  than  his 
share  of  the  profits,  unless  he  could  show  he  had  made  him  his 
bailiff,  or  receiver.  (Co.  Lit.  200,  b.  4  Kenfs  Cam.  369,. 2rf 
ed.)  This  defect  of  the  common  law-  has  been  remedied  by 
statute.  An  action  of  account  at  law  can  now  be  maintained, 
where  one  tenant  in  commim,  or  joint  tenant,  has  received  more 
than  his  just  proportion  of  the  profits.  (1  R.  S.  750,  §  9.  4  Arme, 
eft.  16.) 

The  statute  of  limitations  is,  no  doubt,  applicable,  (as  the 
plaintiff's  counsel  contends,)  to  an  action  at  law,  by  one  tenant 
in  common,  against  his  co-tenant  for  repairs;  or  to  an  action  of 
account  or  bill  in  equity,  between  tenants  in  common,  where  one 
tenant  in  common  has  received  more  than  his  just  proportion 
of  the  profits.  (7  John.  Ch.  117.)  But  it  is  not  applicable  to 
the  equitable  right  of  a  tenant  in  common  to  an  allowance  for 
improvements  made  by  him,  on  a  partition  of  the  premises,  in 
equity.  The  right  of  a  tenant  in  common  to  a  suitable  com- 
pensation for  improvements  made  on  the  premises  held  in  com- 
mon, where  there  is  no  promise  on  the  part  of  his  co-tenant  to 
contribute  to  the  expense,  is  an  equitable  right,  merely; 
amounting  to  an  equitable  interest  in  the  premises,  which  a 
court  of  equity  will  recognize,  in  a  decree  for  a  partition.  And 
a  court  of  equity  will  not  grant  a  partition,  without  allowing  to 
the  party  the  value  of  such  interest.  The  money  expended  in 
the  improvements  does  not,  in  strictnessj  create  a  lien  on  the 
premises ;  but  equity  will  so  far  regard  it  as  a  lien  as  to  refuse 
to  interfere,  unless  compensation  is  made.  {Story^s  Eq.  Jur. 
665, 656,  b.  8  Price,  518.)  The  only  remedy  of  the  tenant  in 
common  who  makes  the  improvements  is,  by  a  suit  in  equity, 
for  a  partition  of  the  premises.  The  statute  of  limitations  has, 
therefore,  no  application  to  the  equitable  claim  for  eompensa- 
tioti  for  such  improvements. 
^    In  Town  v.  Needkamy  (3  Paige,  546, 948,)  Where  one  te&aftt 
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in  comttioti,  supposing  himself  to  be  legally  entitled  to  the  whole 
premises,  erected  valuable  buildings  thereon ;  it  was  held  that 
he  was  entitled  to  an  equitable  partition  of  the  premises,  so  as 
to  give  him  the  benefit  of  the  improvements ;  or,  if  that  could 
not  be  done,  that  he  was  entitled  to  a  compensation  for  those 
improvements.  . 

A  court  of  equity  administers  its  relief  ex  cequo  et  bonOy^  ac- 
cording to  its  own  notions  of  general  justice  and  equity  between 
the  parties.  It  will  adjust,  by  its  decree,  all  the  equitable  rights 
of  the  parties  interested  in  the  premises.  It  is  not  restrained  as 
a  court  of  law  is,  to  a  mere  partition  of  the  lands  between  the 
parties,  according  to  their  interests  in  the  same,  and  having  a 
regard  to  the  true  value  thereof.  But  it  may,  with  a  view  to  a 
more  perfect  partition  of  the  premises,  decree  a  pecuniary  com- 
pensation to  one  of  the  parties,  for  equality  of  partition,  so  as  to 
prevent  any  injustice  or  unavoidable  inequaUty.  {Story^s  Eq. 
Jur.  §§  654,  666,  a.  2  R.  8.  330,  i  83.)  So  a  court  of  equity 
will  assign  to  the  parties  respectively,  such  parts  of  the  estate 
as  will  best  accommodate  them,  and  be  of  the  most  value  to  them, 
with  reference  to  their  respective  situations  in  relation  to  the 
property  before  the  partition.    {Story's  Eq.  Jur.  656,  6.) 

As  the  defendants  derive  their  title  through  George  Peck  the 
elder,  to  an  undivided  moiety  of  the  premises,  from  Freeman 
Thomas  and  Mindwell  Bridges,  they  are  entitled  to  the  same 
compensation  for  the  improvements  made  by  Thomas  and  Mrs. 
Bridges  on  the  premises,  which  the  latter  would  have  been  en- 
titled to  had  they  continued  the  owners  of  such  moiety.  It 
appears  from  the  evidence,  that  a  part  of  the  expense  of  the 
dwelling  house  erected  by  Freeman  Thomas,  was  paid  by 
Daniel  Thomas,  in  his  lifetime,  and  out  of  his  estate,  after  his 
death.  It  also  appears  that  Hannah,  when  Freeman  Thomas 
commenced  the  erection  of  the  house,  and  while  it  was  being 
erected)  objected  to  the  size  of  the  building,  and  insisted  that  it 
was  larger  than  was  necessary,  and  declared  to  him  that  if  he 
persisted  in  putting  up  so  large  a  building  as  the  one  he  had 
commenced,  she  would  have  nothing  to  do  with  it.  If  a  larger 
biiiUk^  wais  eteeted  than  was  proper  and  necessary,  andif  it 
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did  not  add  more  to  the  value  of  the  premises  than  a  boilding 
of  smaller  size  would  have  done,  the  defendants,  especially  af- 
ter this  notice  from  Hannah  to  Freeman,  are  only  entitled  to 
compensation  for  the  expense  of  the  erection  of  a  building  of 
the  proper  size.  The  building  having  been  erected  during  the 
existence  of  the  life  estate  of  Eunice  Thomas,  the  defendants 
are  not  entitled  to  compensation  for  the  moneys  expended  by 
Freeman  Thomas  and  Mrs.  Bridges  in  its  erection,  but  only  to 
a  suitable  compensation  for  such  proportion  of  the  value  of  the 
building,  at  the  death  of  Eunice  Thomas,  as  the  amount  ex- 
pended by  Freeman  Thomas  and  Mrs.  Bridges,  in  its  erection, 
bears  to  the  whole  expense  of  the  building.  And  if  the  plain- 
tifib,  or  either  of  them,  contributed  any  thing  towards  the  erec- 
tion of  the  building,  they  are  entitled  to  a  similar  compensation. 
The  value  of  the  building,  at  the  death  of  Eunice  Thomas, 
must  be  estimated  in  reference  to  the  value  of  a  building  of  the 
proper  dimensions  for  a  farm  house  on  the  premises  in  question, 
and  not  for  the  purposes  of  a  tavern.  If  any  one  of  the  parties 
has  received  more  than  his  or  her  just  proportion  of  the  rents 
and  profits  of  the  premises,  since  the  death  of  Eunice  Thomas, 
or  has  committed  waste  on  the  premises,  he  or  she  must  account 
for  the  same. 

A  decree  must  be  entered  declaring  the  rights  and  interests 
of  the  parties,  in  the  premises,  to  be  as  stated  in  the  bill  of  com- 
plaint And  it  must  be  referred  to  a  referee  to  inqflfre  and 
report  whether  the  whole  premises,  or  any  lot  or  separate  par- 
cel thereof,  are  so  circumstanced  that  an  actual  partition  cannot 
be  made  without  great  prejudice  to  the  owners  of  the  same; 
and  if  he  arrives  at  the  conclusion  that  a  sale  will  be  necessary, 
he  must  specify  the  same  in  his  report,  with  the  reasons  which 
render  a  sale  necessary ;  and,  in  such  a  case,  he  must  ascertain 
and  report  as  to  the  specific  and  general  liens,  as  required  by 
rule  125.  Such  referee  must  also  ascertain  and  report  the 
amounts  respectively  expended  by  Freeman  Thomas  and  Mind* 
well  Bridges,  and  by  the  plaintifl!s,  or  either  of  them,  out  of 
their  own  moneys,  in  the  erection  of  the  new  dwelling  house  on 
the  premises,  refened  to  in  the  answers  in  this  suit,  and  the 
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whole  expense  of  the  building ;  and  also  the  value  of  such 
building  at  the  time  of  the  death  of  the  said  Eunice  Thomas, 
estimated  in  reference  to  the  value  of  a  building  of  the  proper 
size  for  a  farm  house  on  said  premises,  and  not  for  the  purpo- 
ses of  a  tavern.  And  such  referee  must  also  ascertain  and 
report  whether  either  of  the  parties  to  this  suit  has  received 
more  than  his  or  her  just  proportion  of  the  rents  and  profits  of 
the  premises,  since  the  death  of  Eunice  Thomas  ;  or  has  com- 
mitted any  waste  on  the  premises.  All  further  questions  and 
directions  are  reserved  until  the  coming  in  of  the  report  of  such 
referee. 


Washington  Special  Term,  September,  1847. 
Handy  Justice. 

ScHERMERHORN  and  wifc  vs.  Merrill  and  Wilcox. 

A  defendant  cannot  move  to  diaaolTe  an  injunction  on  aocoant  of  want  of  due  dili-         1   |^ 
gence  on  the  part  of  the  plaintiff  in  proaecuting  the  suit,  except  in  cases  where       82h  St^ 
the  defendant  cannot  himself  expedite  the  cause.    Where  the  situation  of  the 
cause  is  such,  that  the  defendant  may  proceed  therem  without  waiting  for  the 
plaintiff,  the  plaintiff's  inactivity  is  no  cause  for  dissolving  the  injunction. 

An  injunction,  properly  allowed  in  the  first  instance,  will  not  be  dissolved  on  the 
coming  in  of  the  answer,  in  the  absence  of  any  laches  on  the  part  of  the  plaintiff, 
unless  the  defendants,  in  their  answer,  have  positively  denied  all  the  equity  of  the 
bill  under  oath. 

And  where  the  bill  charges  fraud,  it  is  not  sufficient  that  some  of  the  defendants 
have  denied  all  Iraud  as  to  themselves,  if  their  title  or  rights  may  be  affected  by 
the  fraud  charged  against  the  other  defendants.  If  the  act  charged  as  fraudulent 
forms  one  link  in  their  title,  and  is  charged  to  have  been  done  by  another,  through 
whom  they  hold,  and  under  circumstances  which  preclude  them  from  the  benefit 
of  the  position  of  bona  fide  holden  without  notice,  it  is  not  sufficient  that  they  de- 
ny all  fraud  on  their  part 

But  where  the  answer  of  a  defendant  answering  under  oath,  from  his  own  know- 
ledge, denies  the  whole  equity  of  the  bill,  and  makes  a  dear  title  in  hhnself;  in  such 
a  way  that  it  cannot,  if  the  answer  be  true,  be  affected  by  the  firaud  chaiged  in 
the  bill  and  not  denied,  his  case  is  severed  from  that  of  his  oo-defemdants^  and 
attndi  opoti  its  i>wu  merit*. 
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Where  the  plaintifT  waives  an  answer  on  oath  from  all  the  defendants,  and  one  of  them 

answers  on  oath,  denying  the  whole  equity  of  the  hill,  he  may  move  to  diesolTe 

the  injunction,  npon  his  answer,  notwithstanding  his  co-defendant  has  put  in  an 

answer  without  oath. 
The  right  and  title  of  a  judgment  debtor  to  real  estate  belonging  to  him  which  has 

been  sold  by  the  sherifr  upon  execution,  is  not  divested,  by  the  sale,  untfl  the  ex- 

paration  of  the  fifteen  months  allowed  for  redeeming. 
And  the  deed  given  by  the  sheriff  to  the  purchaser  at  a  sale  upon  an  execution  will 

not  relate  back,  so  as  to  give  to  the  purchaser  a  legal  estate  which  will  meige  a 

mortgage  previously  given  to  him  by  the  judgment  debtor,  upon  the  land  sold. 
Eren  after  the  time  for  redemption  has  expired,  the  naked  legal  estate  continues  in 

the  judgment  debtor.    And  the  purchaser's  interest,  before  deed,  is  but  a  lien,  or 

a  conditional  right. 
The  doctrine  of  merger  applies  only  where  there  is  a  legal  estate ;  as  where  the  title 

and  a  lien,  or  a  legal  and  an  equitable,  or  a  larger  and  a  lesser,  estate  meet 

In  EauiTY.  This  was  a  motion  by  the  defendant  MerriD, 
to  dissolve  an  injunction  restrainiog  him  from  foreclosing  a 
mortgage  on  certain  land  in  Salem,  Washington  county.  Elam 
PhiUips,  on  the  1st  of  March,  1842,  held  the  land  in  question  by 
perpetual  lease,,  subject,  with  other  lands,  to  an  annual  rent  of 
$280,  and  on  that  day  he  and  his  wife  executed  a  bond  and 
y  mortgage  thereon  to  Eli  Ames,  to  secure  $iS9,60,  payable  at 
the  expiration  of  two  years,  with  annual  interest ;  which  mort- 
gage was  duly  recorded  on  the  8th  of  March,  1842.  The  de- 
fendant Merrill,  in  his  answer,  states  his  belief  that  this  was 
given  to  secure  the  purchase  money.  Proudfit  &  Fitch  recov- 
ered a  judgment  against  Phillips  for  about  $188,  which  was 
docketed  on  the  30th  of  March,  1842.  The  land  was  sold  to 
satisfy  this  judgment  on  the  14th  of  March,  1844,  and  bid  off 
by  Ames  for  $100<.  He  received  the  usual  certificate  of  sale,  a 
duplicate  of  which  was  also  filed.  Merrill  states  that  he  is  in- 
formed and  believes  that  Ames,  at  the  time  of  this  sale,  was 
assignee  of  this  judgment.  On  the  11th  of  January,  1845, 
Ames  aasigi^ed  the  bond  and  mortgage  and  certificate  of  sale  to 
the  defendant  Wilcox;  $550  being  the  consideration  expressed 
in  the  assignment  of  the  mortgage.  The  plaintiff  allied  that 
he  believed  the  consideration  was  only  paid  for  the  certificftte, 
and  that  in  tnith  no  consideration  was  paid  for  the  mortgage^ 
and  diat  Ames  considered  it  merged  and  satisfied  by  bis  purchase 
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of  the  land  at  the  sheriff's  sale.  On  the  24th  of  M^y,  ^845^ 
Wilcox  and  the  defendant  Merrill  settled,  and  Wilcox  was 
found  indebted  to  Merrill  in  the  sum  of  $260.  On  the  same  day 
Wilcox  bought  and  received  from  Merrill,  a  horse  for  $100,  and 
at  the  same  time  assigned  the  bond  and  mcrtffifffl  tti  MfirpH  Tin 
collateral  security  for  the  payment  of  the  $350  and  interest 
thereon  on  the  1st  day  of  March,  1846,  and  if  that  sum  was  not 
then  paid  the  assignment  was  to  be  absolute ;  and  it  was  agreed 
that  Merrill  might  collect  the  money  and  pay  the  surplus,  if 
any,  over  and  above  the  $360  and  interest  and  costs,  to  Wil- 
cox. Wilcox  tftated  to  Merrill,  when  he  took  the  assignment 
of  the  mortgage,  that  it  was  a  valid  lien  upon  the  land,  which 
was  good  security  for  $600  or  $600 ;  all  which  Merrill  stated  he 
beUeved.  Merrill  denied  all  fraud  or  conceahnent.  On  the 
24th  of  June,  1846,  Merrill  commenced  proceedings  for  a  stat- 
ute foreclosure,  which  were  stopped  by  the  injunction  in  this 
cause,  now  sought  to  be  dissolved.  The  plaintiff  alleged  that 
on  the  litb,  nl^  ly^yArnhftrj  1846,  he  and  his  wife  executed  to 
Wilcox  an  agreement  to  convey  to  Wilcox  certain  Virginia 
lands,  for  which  they  were  to  receive  a  deed  of  this  land  in 
Salem,  free  of  all  incumbrances  except  the  rent.  That  aftej^ 
the  contract  was  delivered,  Wilcox  proposed  they  should  take 
an  ftfiaigri;imftQt  of  the^sherifT's  cerlifiea^e^which  they  did,  and 
he  assured  them  thatmeHJUitgage  sv39~not  a  lien  upon  the 
premises,  and  that  he  had  left  it  in  Saratoga,  but  would  get  it 
and  cancel  it,  or  assign  it  to  them  as  they  should  prefer,  which 
be  had  failed  to  do,  though  he  had  at  three  several  times,  since, 
renewed  his  promise  to  do  so.  The  plaintiff  took  possessicm  of 
the  property  on  the  1st  of  April,  1846,  in  pursuance  of  his  agree- 
ment with  Wilcox,  and  with  his  consent,  and  on  the  12th  of 
August,  1846,  received  a  deed  from  the  sheriff,  by  virtue  of  the 
assigiunent  of  the  sheriff's  certificate  to  him.  Merrill  answered 
under  oath,  and  Wilcox  not  under  oath.  The  cause  was  at 
issue  as  to  both  defendants,  on  the  6th  of  February,  1847. 

H.  W,  Merrill^  in  person,  and  C  F.  Ingalls,  for  the  motion, 

C.  L.  Allen,  for  the  plaintiffs. 
Vol.  I.  66 


^\ 
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Hand,  J.  Each  party  claims  the  benefit  of  a  rule  ot  practice.^ 
The  defendant  contends  that  the  plaintiff  has  neglected  to  ex- 
pedite the  suit  since  the  cause  was  at  issue.  Want  of  diligence 
|s  often  ground  for  dissolving  an  injunction.  (ERggins  v.  Woodr 
wardj  Hopk.  Rep.  342.  Depeyster  v.  GraveSy  2  John.  Ch.  Rep^ 
148.  Qrey  v.  DvJce  of  Northumberland,  17  Yes.  281.  3  Dan. 
Prac.  1896.  1  Hoff.  Prac.  360.  Seebor  v.  Hess,  5  Paige,  86. 
Waffle  V.  Vanderhepden,  8  Id.  46.  Ward  v.  Van  Bofckelen^  1  Id. 
100.)  But  these  are  cases  where  the  defendant  could  not  move 
on  the  cause ;  and  in  such  cases,  as  where  the  plaintiff  neglects 
to  bring  in  proper  parties  or  bring  to  trial  an  issue  at  law  award- 
ed in  an  equity  case,  this  rule  applies.  But  where  the  situation 
of  the  cause  enables  the  defendant  to  proceed,  the  reason  of  the 
rule  does  not  exist,  nor,  consequently,  the  rule  itself.  On  the 
other  hand,  the  plaintiff  insists  that  Merrill  cannot  move  to  dis- 
solve the  injunction  until  all  the  defendants  have  denied  the 
equity  of  the  bill  under  oath,  which  the  defendant  Wilcox  has 
not  done  in  this  case.  That  from  the  nature  of  this  case,  Mer- 
rill has  not  denied,  and  cannot  deny,  the  whole  equity  of  the 
bill.  The  whole  equity  of  the  bill  must  be  positively  denied 
under  oath,  before  the  injunction  will  be  dissolved,  where  it  was 
properly  allowed  in  the  first  instance,  and  the  plaintiff  is  not 
chargeable  with  laches.  (  Ward  v.  Van  Bokkelen,  1  Paige, 
100.  Fulton  Bank  v.  New-  York  and  Sharon  Canal  Co.  3  Id. 
312.  Wakenian  v.  GiUespt/j  5  Id.  112.  Roberts  v.  Anderson^ 
2  John.  Ch.  Rep.  202.  Manchester  v.  Dey,  6  Paige,  2%. 
HoUister  v.  Barkley,  9  N.  Hamp.  Rep.  230.)  And  where  the 
bill  charges  fraud,  it  is  not  sufficient  that  some  of  the  defen- 
dants deny  all  fraud  as  to  themselves,  if  their  title  or  rights 
may  be  affected  by  the  fraud  charged  against  the  other  defen- 
dants. If  the  act  charged  as  fraudulent  forms  one  link  in  their 
title,  ai^d  is  charged  to  have  been  done  by  another,  through 
whom  they  hold,  and  under  circumstances  that  preclude  them 
from  the  benefit  of  the  position  of  bona  fide  holders  without  no- 
tice, it  is  not  sufficient  that  they  deny  all  fraud  on  their  part.(a) 
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Such  was  the  case  of  Roberts  v.  Anderstm^  {^'John,  Ch.  Rep. 
202.)  There  all  parties  claimed  title  from  a  common  source. 
The  defendants  were  honest  enough,  and  swore  they  be- 
lieved those  from  whom  they  derived  title  were ;  but  this  was 
held  not  sufficient.  The  answer  might  be  true  as  to  those  parts 
stated  upon  their  own  knowledge,  and  yet  their  title  be  wholly 
tainted  with  fraud.  But  where  the  answer  of  a  defendant  an- 
swering under  oath,  from  his  own  knowledge,  denies  the  whole 
equity  of  the  bill,  and  makes  a  clear  title  in  himself  in  such  a 
way  that  it  cannot,  if  the  answer  be  true,  be  affected  by  the 
fraud  charged  in  the  bill  and  not  denied,  his  case  is  severed 
from  that  of  his  co-defendants,  and  is  perfect ;  and  he  stands 
upon  his  own  merits.  How  far  the  express  admission  of  the 
fraud  in  the  sworn  answer  of  a  co-defendant  would  affect  a 
motion  to  dissolve  an  injunction,  is  a  question  which  does  not 
arise  in  this  case.  If  the  plaintiff  waives  an  answer  upon  oath 
from  all  the  defendants,  and  one  of  them  answers  on  oath,  deny- 
ing the  whole  equity  of  the  bill,  he  may  move  id  dissolve  the  in- 
junction, upon  his  answer,  notwithstanding  his  co-defendant  has 
put  in  an  answer  without  oath.  If  the  rule  were  otherwise,  a 
complainant,  by  waiving  a  sworn  answer,  would  piit  it  out  of  the 
power  of  a  defendant  to  procure  the  dissolution  of  an  injunction 
on  bill  and  answer,  although  all  the  equity  of  the  bill  was  denied 
by  his  answer. 

The  defendant  Merrill,  in  this  case,  has  denied  the  whole 
equity  of  the  bill  on  his  part,  unless  the  mortgage  was  merged ; 
which  is  the  principal  question  in  the  case.  Wilcox,  on  the 
24th  day  of  May,  1845,  held  both  the  certificate  and  the  mort- 
gage. The  holder  of  the  certificate  (if  no  redemption  should  be 
made,)  would  be  entitled  to  a  sheriff's  deed  on  the  15th  day  of 
June,  1845.  As  the  assignment  to  Merrill  was  made  nearly 
ten  months  before  the  plaintiffs  had  any  concern  with  the  prop- 
erty, it  is  of  no  importance  whether  the  consideration  of  the  as- 
signment was  a  pre-existing  debt  or  not ;  and  the  plaintiffs,  if 
they  succeed,  must  do  so  because  the  mortgage  was  no  longer 
a  valid  lien.  I  rjtnnnt  t^mlr  ths^t  lA<^irJng  tfiA  certificate  in  the 
hands  of  Wilcox,  openfty  «y«^"«itf  i^^*""^'!  on  the  ground  that 
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he  thereby  put  it  in  the  power  of  Wilcox  to  defraud  some  one, 
and  therefore  must,  of  two  innocent  persons,  be  the  sufferer. 
In  the  view  I  take  of  this  case,  the  certificate  was  very  properly 
left  with  Wilcox.  Ames,  about  ten  months  after  he  bid  off  the 
premises,  assigned  the  mortgage  to  Wilcox  for  the  sum  of  $550, 
as  expressed  in  the  assignment,  and  I  do  not  find  that  the  plain- 
tiff is  in  a  condition  to  insist  that  this  was  a  fictitious  consider- 
ation. At  this  time,  all  parties  treated  the  mortgage  as  vaUd 
and  subsisting.  Between  three  and  four  months  afterwards, 
Wilcox  and  Merrill  treated  it  in  the  same  way.  An  assignment 
of  the  certificate  accompanied  the  assignment  to  Wilcox,  but 
these  instruments  were  separated  in  the  subsequent  transaction 
between  the  defendants,  which  the  plaintiffs  contend  could  not 
legally  be  done.  But  I  have  not  been  able  to  concur  in  that 
view.  Had  the  legal  title  to  the  land  been  in  Ames,  and  after- 
wards in  Wilcox,  this  case  could  not  be  distinguished  from  that 
of  Janies  v.  Morey^  \2  Ccwen^  246.)  And  see  Skeel  v.  SpraJcer, 
(8  Paige,  182 ;)  Millspaugh  v.  McBride,  (7  Id.  509 ;)  RusseU 
V.  Austin,  (1  Id.  196 ;)  McKinstry  v.  Mervin,  (3  John.  Ch.  Rep. 
446.)  In  James  v.  Morey,  the  equity  of  redemption  in  part  of 
the  land  was  in  Wattles  6^  months,  and  he  declared  his  legal 
title  good,  and  offered  to  convey,  but  afterwards  assigned  his 
mortgage,  and  then  mortgaged,  in  the  form  of  a  conveyance, 
the  premises,  to  a  person  ignorant  of  the  assignment  of  the  mort- 
gage. In  some  of  the  opinions  delivered  in  the  court  of  errors 
in  that  case,  Morey  was  blamed  for  not  inquiring  respecting  the 
mortgage.  Here,  inquiry  was  made,  and  answers  calculated 
to  awaken  the  suspicions  of  a  purchaser,  reasonably  vigilant, 
were  given.  In  that  case  the  mortgagee  assigned  the  mortgage 
to  secure  a  pre-existing  debt.  In  this,  a  portion  of  the  consid- 
eration was  the  same,  and  the  remainder  was  for  property  sold 
to  and  received  by  the  assignor,  from  the  assignee)  at  the  time 
of  the  assignment.  Had  the  equity  of  redemption  been  in  Wil- 
cox, the  case  would  have  been  nearly  parallel  in  all  respects 
with  that  oi  James  v.  Morey,  and  the  distinctive  characteristics, 
where  they  exist,  are  the  most  favorable  to  the  assignee  in  this 
case.    That  case  was  well  considered,  and  has  never  been 
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shaken ;  and  it  would  be  a  work  of  supererc^ation  to  bring  to 
its  aid  other  authorities. 

But  I  have  not  been  able  to  discover  the  application  of  the 
law  of  merger  to  this  case.  At  the  time  Wilcox  assigned  the 
mortgage  to  Merrill,  the  legal  estate  was  in  Phillips.  The 
statute  is  decisive  on  this  point.  It  declares  that  ''  the  right 
and  title  of  the  person  against  whom  the  execution  was  issued, 
to  any  real  estate  which  shall  be  sold  thereby,  shall  not  be  di- 
vested by  such  sale  until  the  expiration  of  16  months  from  the 
time  of  said  sale."  (2  R.  S,  373,  §  61.)  It  is  true,  after  a  deed 
is  given,  it  has  a  retroactive  effect  as  far  as  respects  the  punish- 
ment of  those  who  have  injured  the  property  after  the  sale,  but 
for  no  other  purpose.  The  action  of  waste  is  given  in  such 
cases.  (2  R.  S,  336,  §  20.)  Waste  may  be  stayed  before  the 
deed.  {Idem^  337,  §  23.)  But  the  sheriff's  deed  does  not  re- 
late back,  so  as  to  give  a  legal  estate  that  will  merge  a  mort- 
gage which  the  purchaser  may  have  assigned,  while  the  legal 
estate  was  in  the  debtor.  If  this  were  so,  it  might  in  this  case 
work  injury  to  the  purchaser,  by  letting  in  a  claim  for  dower, 
and  perhaps  liens  intermediate  the  mortgage  and  judgment. 
Thejiidg-ment  is  a  lien  until  a  sale;  then  ihcU  is  extinguish- 
ed, and  the  purchaser  has  a  lien  by  virtue  of  the  sale,  until  the 
expiration  of  the  15  months  that  must  elapse  before  the  deed 
can  be  given.  Up  to  that  time  the  debtor  has  the  right  to  the 
imdisturbed  use  and  possession  of  the  land,  (2  Wend.  507,)  un- 
less proceeded  against  in  chancery ;  and  there  it  is  treated  as 
real  estate.  (10  Paige,  598.)  He  may  redeem  during  the 
year,  and  during  the  three  months  thereafter,  confess  a  judgment 
or  give  a  mortgage  by  which  the  purchaser  may  have  the  land 
redeemed  from  him.  The  purchaser  may  also  accept  his  mo- 
ney up  to  the  last  moment,  (and  perhaps  after  the  15  months ;) 
and  this  too  from  a  stranger.  And  such  payment  and  accept- 
ance alone,  releases  his  interest,  which  is  wholly  incompatible 
with  the  notion  of  a  legal  estate.  (15  Wend.  248.)  It  has 
been  held  that  a  conveyance  by  the  sheriff  to  another,  in  pursu- 
ance of  tiie  purchaser's  parol  assent,  carries  the  title.  (1  Wend. 
46.)    Even  after  the  time  for  redemption  has  expired,  the  naked 
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legal  estate  Continues  in  the  debtor.  (6  Cbwen^  164.)  The 
purchaser's  interest,  before  deed,  is  but  a  lien.  (7  C6wen^  554, 
660.  20  John.  Rep,  3.  2  Wend.  507,  570;  4  (Moen,  133. 
1  Denio^  634.  5  Cowen^  164.)  It  is  difficult  id  understand 
how  one  lien  can  merge  in  another.  The  doctrine  of  mer- 
ger has  been  supposed  to  apply  only  where  there  was  a  legal 
estate ;  as  where  the  title  and  a  Heu,  or  a  legal  and  an  equitable, 
or  a  larger  and  a  lesser  estate,  meeti  The  interest  of  the  pur- 
chaser has  been  called  a  "conditional  right."  {Per  Woodworth 
Justice^  in  Jackson  v.  Budd,  7  CoweUj  660.)  It  may  be  simi- 
lar to  the  right  under  a  tax  deed  of  occupied  lands,  before  notice, 
which  Cowen,  Justice,  thought  anaI(^ous  to  a  mortgage. 
{Bush  V.  Davison^  16  Wend.  556.)  Perhaps  the  remedies  on 
the  mortgage  in  this  case,  are  now  confined  to  the  land.  {T\ce 
V.  Annin,  2  John.  Ch.  Rep.  128.  Russell  v.  Allen,  10  Paige, 
255.)    But  that  does  not  affect  this  question. 

In  this  case,  there  being  no  merger,  the  equity  of  the  defen- 
dant Merrill  has  priority  in  time,  and,  as  it  does  not  appear 
that  Wilcox  made  any  written  agreement,  or  that  the  plaintiff 
has  paid  any  part  of  the  consideration,  Merrill  has  also  the  bet- 
ter equity,  to  the  extent  of  his  claim,  at  least.  {Berry  v.  Mu- 
tual  Insurance  Co.  2  John.  Ch.  Rep.  603.  Chrimstone  v.  Carter j 
3  Paige,  436.  And  see  3  Sugden  on  Vendors,  80, 418,  note  1, 
6fA  Am.  ed.  1  Fonb.  321, 350.  Muir  v.  Schenck,  3  HUl,  228.) 
Although  the  plaintiffs  may  now  have  the  legal  title,  they  have 
no  such  equity  as  will  overreach  the  lien  of  Merrill  The  in- 
junction must  be  dissolved  as  to  Merrill,  so  far  as  to  allow  him 
to  foreclose  the  mortgage,  and  retain  out  of  the  proceeds  of  the 
sale,  $350  and  interest  thereon  from  the  24th  day  of  May, 
1845,  and  also  the  costs  of  foreclosure.  The  balance,  if  any, 
of  said  proceeds,  he  must  bring  into  court  to  be  subject  to  ils 
further  direction ;  unless  the  plaintiffs,  within  20  days  after 
notice  of  this  order,  shall  bring* into  court  for  the  use  ef 
Merrill,  the  said  sum  of  $350  and  interest  thereon  from  the 
24th  day  of  May,  1846,  aod  also  the  costs  of  the  fiH^kKure  A 
t%aAj  incurred ;  in  which  case  the  injunction  is  to  be  tetainedL 
I£4h8  plaintife  bring  the  mooBy  into  ceurt,  they  aie  toi  be  at 
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lowed  to  do  so  without  prejudice  to  their  rights,  as  they  shall 
he  settled  l^y  the  final  decree  in  the  cause.  Neither  party  is  to 
have  costs  on  ^bis  motion. 


Same  Term.    Before  the  same  Justice, 
Russell  vs.  Lane  and  others,  administrators,  &c. 

A  creditor^  on  prewnting  a  claim  againit  an  estate,  to  administTaton,  under  S  R.  S. 
88,  f  35,  ii  not  boand  to  exhibit  the  eWdences  of  hia  claim,  or  make  oath  c^  the 
jof  tice  theieof,  unies  required  to  do  to  by  the  administratori. 

The  fact  that  a  claim  was  presented  to  administrators  previous  to  the  publication  of 
notice  to  creditors,  does  not  render  the  presentation  invalid.  A  creditor  has  a  right 
to  present  his  claim  to  the  reprepentatives  of  the  deceased  at  any  time ;  and  is  not 
eonilned  to  the  six  oxuths  auoceeding  the  first  publication  of  the  notice. 

The  section  of  the  revised  statutes  which  provides  that  if  an  executor  or  administra- 
tor doubts  the  justice  of  any  clum  so  presented  he  may  enter  into  an  agreement 
in  writing  to  refer  the  same,  extends  to  all  claims  presented  to  the  executor  or  ad- 
ministrator, and  is  not  confined  to  those  only  which  are  specified  in  that  section. 

An  executor  or  administrator  may  consent  to  refer  a  claim  presented  to  him,  not- 
withstanding he  has  not  required  vouchers,  or  an  affidavit  of  the  justice  of  such 
claim. 

Power  of  counsel  to  bind  their  clients,  by  giving  information. 

This  was  a  motion,  by  the  plaintiff,  for  an  order  directing 
the  defendants  to  pay  to  the  plaintiff  the  costs  of  suit.  It  ap- 
peared by  the  affidavit  of  the  plaintiff's  attorney  that  the  suit 
was  brought  to  recover  an  account  the  plaintiff  claimed  against 
J.  Burr,  the  defendant's  intestate,  for  professional  services,  as 
attorney,  solicitor  and  counsellor.  In  April,  1846,  he  presented 
the  accojunt  to  Mr.  Lane,  one  of  the  administrators,  and. re- 
quested payu^ent  Lane  declined  to  pay  the  same,  but  said  he 
would  examii^  it,  and  give  the  plaintiff  an  answer.  Hearing 
nothing  from  the  administratore,  in  December,  1846,  a  copy  of 
the  account  was  verijBed  by  the  affidavit  of  the  plainUfl^  accor- 
ding to  the  statute,  and  th^  attorney  went  to  Troy  to  p^eeent 
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the  same  to  Lane,  with  instructions,  if  he  refused  to  pay  it,  to 
offer  to  refer  the  same.  Lane  being  absent,  the  attorney  called 
on  a  gentleman  who  he  alleges  was  the  counsel  for  the  admin- 
istrators in  all  matters  relating  to  the  estate,  and  counsel  in  this 
suit  and  partner  of  the  defendant's  attorney,  and  left  the  account 
and  affidavit  with  him,' and  requested  him  to  ask  Lane  to  pay 
it,  and  if  he  declined,  then  to  offer  to  refer  it.  That  person  re- 
plied, it  would  be  useless  to  do  so,  as  Lane  had  already  made 
up  his  mind  to  reject  the  claim  entirely,  and  had  a  few  days 
before  so  written  to  the  plaintiff;  and  that  he  was  authorized 
to  say  Lane  would  not  consent  to  a  reference,  as  he  considered 
the  credit  of  $50  which  the  plaintiff  had  given  on  the  account, 
was  ample  compensation  for  all  he  had  done ;  but  that  he  would 
present  the  account  to  him.  That  eight  or  ten  days  afterwards, 
he  saw  the  defendant's  counsel  again,  who  told  him  he  had  pre- 
sented the  account  and  affidavit  to  Mr.  Lane,  who  refused  to 
allow  or  refer  the  claim,  and  that  the  plaintiff  might  sue  as 
soon  as  he  pleased,  as  the  account  was  absolutely  rejected. 
The  suit  was  commenced  in  April,  1846,  after  the  plaintiff's 
attorney  had  received  from  his  client  a  letter  of  instructions  to 
that  effect,  enclosing  the  following  :  "  David  Russell,  Esquire, 
Dear  sir :  I  have  submitted  to  the  parties  interested  in  the  set- 
tlement of  the  estate  of  the  late  Jonathan  Burr  the  bill  pre- 
sented by  you  for  professional  services,  amounting  to  about 
$1480.  They  do  not  consent  to  the  payment  of  it,  and  there- 
fore, in  compliance  with  their  wishes,  I  do  reject  the  bill.  Yours 
respectfully.  J.  L.  Lane,  adm'r,  &c.  of  Jonathan  Burr,  dec'd. 
Troy,  Dec'r  18,  1845."  It  was  also  shown  that  this  cause  had 
been  referred  to  three  referees^  who  reported  $900  due  to  the 
plaintiff. 

In  opposition  to  the  motion,  the  defendant  Lane  swore  that 
an  account  of  the  plaintiff  against  the  estate  which  was  affixed  to 
his  affidavit,  and  which  was  not  verified  and  contained  no  credit 
of  $50,  was  the  only  account  ever  presented  or  shown  to  him, 
and  was  handed  to  him  in  the  spring  or  summer  of  1846,  by  the 
person  spoken  of  in  the  affidavit  of  the  plaintiff's  attorney  as 
the  counsel  for  the  estate,  and  that  it  was  never  presented  by 
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the  plaintiif' s  attorney.  That  he  never  heard  of  any  account 
verified  by  the  aflldavit  of  the  plaintiff,  or  in  which  was  a  credit 
of  $50  or  any  other  sum,  until  service  of  the  papers  for  this 
motion.  That  the  person  referred  to  as  being  his  counsel  never 
presented  any  such  account,  nor  did  Lane  ever  tell  him,  or  any 
one,  that  he  would  not  refer  the  claim.  That  he  had  never 
refused  nor  been  unwilling  to  refer,  nor  authorized  any  one  to 
say  so.  That  notice  to  creditors  to  produce  their  claims  was 
given,  by  order  of  the  surrogate,  and  published  in  July,  1845. 
The  affidavit  stated  nothing  in  relation  to  any  conversation 
with  the  plaintiff's  attorney.  The  person  alleged  in  the  affi- 
davit of  the  plaintiff's  attorney  to  be  the  counsel  for  .the  estate, 
swore  that  the  account  spoken  of  by  Lane  was  left  by  the  plain- 
tiff or  his  attorney,  with  him,  in  the  spring  of  1845,  to  be  pre- 
sented to  Lane,  and  was  so  presented  by  him  previous  to  July, 
1846,  and  was  the  only  account  he  ever  presented  to  Lane ; 
and  diat  he  never  asked  Lane  to  refer  the  same,  nor  did  Lane 
authorize  or  instruct  him  to  refuse  to  refer.  That  no  other 
account  had  been  left  with,  or  presented  to,  him,  and  no  account 
verified  by  the  affidavit  of  the  plaintiff  had  been  presented  to  or 
left  with  him.  Nor  did  he  recollect  of  seeing  or  hearing  of  any 
account  on  which  $60  was  credited.  That  the  plaintiff's  attor- 
ney was  mistaken  in  the  statement  contained  in  his  affidavit  of 
the  conversation  between  them.  At  the  foot  of  the  account  men- 
tioned in  both  of  the  opposing  affidavits,  there  was  a  certificate 
of  a  counsellor  at  law,  that  the  plaintiff  was  counsel  for  the  de- 
cedent, attended  the  terms  of  the  court  to  argue,  d&c.  and  that 
he  thought  the  charge  reasonable. 

C  L.  Allen  ^  C.  Stevens^  for  the  motion,  cited  Knapp  v. 
Curtiss,  (6  Hm,  386  ;)  Gansevoart  v.  Nelson,  {Id.  389 ;)  Har- 
vey V.  SkUlman,  (22  Wend.  571.) 

/.  W.  JTiompwn,  for  the  defendants,  cited  BuUock  v.  Bo- 
gardiMs,  (1  Denity,  276.) 

HmtO}  J-    The  affidavits  in  some  partioalars  iMre  in  confbct* 
fault  noltjN)  vmkf  in  miNit  of  the  mat^oiJ  pctrts,  as  i^uld  flpem 
Vol.  I.  66 


522  CASES  IN  LAW  AND  EaUITY  [Sept.  13 


RoMell  V.  Luie. 


at  first  view.  I  cannot  doubt,  after  carefiilly  reading  the  pa- 
pers, that  the  discrepancies  originated  from  misrecoUection  or 
pure  mistake.  The  plaintiff's  attorney  may  have  left  the  first 
account  with  the  defendant's  counsel  and  not  with  Mr.  Lane, 
and  yet,  as  he  states,  have  conversed  with  the  latter  in  relation 
to  it.  And  he  may  also  Jiave  conversed  with  the  counsel  in 
December  about  the  matter,  but,  inadvertently,  omitted  to  leave 
with  him  the  verified  account.  Mr.  Lane  is  silent  as  to  a  con- 
versation with  the  plaintiff's  attorney  in  the  spring  of  1845. 
His  counsel  says  the  plaintiff's  attorney  is  mistaken  in  his  state- 
ment of  the  conversations  between  them  and  which  the  plain- 
tiff's attorney  says  took  place  at  Troy,  in  December,  1845,  but 
I  do  not  understand  him  as  den)ring  that  they  then  and  there 
had  conversations  in  relation  to  this  matter ;  nor  does  he  state 
wherein  the  attorney  is  mistaken  as  to  those  conversations.  A 
general  allegation  of  a  mistake  in  relating  a  conversation,  with- 
out any  specification,  is  in  truth  no  denial,  where  tlie  opposite 
party  makes  a  full  statement  of  the  particulars.  It  gives  no  in- 
formation, forms  no  issue.  This  would  be  the  case  if  there 
were  but  a  slight  and  immaterial  error,  and  yet  both  affidavits 
be  substantially  true.  I  must  therefore  take  this  part  of  the 
moving  affidavit  to  be  correct  in  substance. 

It  seems  to  me  that  the  following  is  probably  a  fair  version 
of  the  case  as  made  out.  The  plaintiff  claimed  $1480  as  due 
to  him  from  the  decedent  at  the  time  of  his  death,  for  profes- 
sional services.  He  or  his  attorney,  in  the  spring  of  1846,  pre- 
sented a  copy  of  the  account  to  the  counsel  of  the  administrators, 
who  presented  it  to  the  administrator.  During  that  spring  the 
plaintiff's  attorney  «aw  one  of  the  administrators,  Mr.  Lane,  and 
requested  payment  of  the  account.  He  decUned  paying  it,  but 
said  he  would  examine  the  matter  and  inform  the  plaintiff  or 
the  attorney  whether  it  would  be  paid.  In  December,  1846, 
the  plaintiff's  attorney  saw  the  counsel  of  the  administrators, 
and  again  a  few  days  after,  and  on  both  occasions  conversed 
with  him  about  the  claim,  and  was  infoqned  by  him,  (as  he 
says,)  at  the  first  interview,  that  the  administrator  had  decided 
to  reject  the  claim,  and  had  so  written  to  the  plaintifl^  and 
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would  not  refer ;  and  at  the  second^  that  his  client  refused  to  pay 
or  refer  the  claim.  In  December,  1846,  the  administrator,  by 
letter,  informed  the  plaintiff  that  after  submittmg  the  matter  to 
the  parties  interested  in  the  estate,  and  in  compliance  with  their 
wishes,  he  rejected  the  claim.  This  suit  was  commenced  in 
May,  1846,  and  $300  found  due  to  the  plaintiff.  What  then 
are  the  rights  of  the  parties?  The  verification  of  the  claim 
imder  the  statute  is  in  no  respect  important  to  make  out  the 
plaintiff's  case.  That  is  not  necessary,  unless  the  administra- 
tor require  it.  (2  R.  S.  88,  §  35.  Gansevoort  v.  Nelson,  6 
Hill,  389.)  Nor  does  the  fact  that  the  claim  was  presented  be- 
fore notice  to  creditors  was  published  make  any  difference.  The 
creditor  has  a  right  to  present  his  claim  to  the  representative 
of  the  deceased  at  any  time.  The  estate  may  be  settled  with- 
out notice,  and  giving  notice  or  not  is  entirely  optional  with  the 
executor  or  administrator ;  and  if  done  it  is  done  for  his  con- 
venience and  safety.  He  may  run  some  ha^rd  by  settling 
without  it,  but  I  agree  with  Mr.  Justice  Beardeley,  In  Bullock 
V.  Bogardus,  (1  Denio,  276,)  that  payment  oncosts  is  no  part 
of  that  hazard.  After  the  expiration  of  eighteen  months  from 
granting  letters,  proceedings  to  compel  him  to  account,  or  by 
him  to  account,  may  be  instituted,  whether  he  has  published 
notice  or  not.  (2  R.  S.  88,  §  34 ;  92,  §  52 ;  95,  k  70.)  But  if 
presentation  of  the  claim  during  the  publication  of  the  notice 
were  necessary,  rejecting  the  same  claim  during  the  time  of  the 
publication  would  waive  the  presentation  within  that  time.  For- 
mally presenting  it  after  it  had  been  deliberately  and  distinctly 
rejected,  would  be  idle.  It  is  not  therefore  a  valid  objection  to 
this  motion  that  the  claim  was  not  presented  during  the  six 
months  of  publication.  (2  R.  S.  90,  §  41.)  The  motion  has 
been  mainly  pressed  upon  two  grounds.  The  first  is  that  pay- 
ment of  the  demand  was  unreasonably  neglected  and  reftised. 
It  is  ccmtended  that  the  long  delay  in  coming  to  a  decision,  for 
until  then  there  could  be  no  reference,  as  it  could  not  be  known 
whether  it  would  be  disputed  or  rejected,  was  unreasonable,  and 
might  well  induce  the  creditor  to  suppose  there  would  be  no 
arrangement,  nothing  yielded  except  upon  compulsion.    It  is 
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true  that  $300  has  been  found  due  to  the  plamtiff,  and  waai 
of  assets  is  not  pretended.  But  a  reduction  of  the  demaad  to 
nearly  one-fifth  of  the  sum  claimed,  is  an  answer  to  this  part 
of  the  plaintiff's  case.  In  such  cases  an  administrator  is  deemed 
justified  in  his  resistance.  Perhaps  even  mere  silence^  a  dirinr 
gennous  refusal  to  allow,  reject  or  dispute  the  claim,  might,  in 
a  proper  case,  warrant  the  court  in  awarding  costs,  although 
the  demand  has  been  greatly  reduced.  But  this  is  not  such  a 
case.  Long  before  the  suit  was  commenced,  the  claim  was 
distinctly  rejected. 

The  only  remaining  ground  upon  which  the  plaintiff  rests  his 
motion  is,  that  the  administrator  refused  to  refer.  On  the  ar- 
gument I  had  some  doubt  as  to  the  effect,  in  this  case,  of  the 
want  of  vouchers,  &c.  and  of  the  absolute  rejection  of  the  claim 
by  the  defendants.  The  words  of  the  statute  are,  ^'  if  the  ex- 
ecutor or  administrator  doubt  the  justice  of  any  claim  so  pre- 
sentedj  he  may  enter  into  an  agreement  in  writing"  to  refer,  &c. 
Can  this  be  done  where  vouchers  have  not  been  exhibited  in 
support  of  the  claim,  and  it  has  not  been  verified  as  required  in 
the  preceding  section  ;  that  section,  in  order,  being  the  proper 
antecedent  of  the  paragraph  above  cited?  And  if  the  2d>senoe 
of  these  is  no  objection  to  a  reference,  then  can  the  administra- 
tor agree  to  a  reference  where  the  claim  is  wholly  rejected  1  I 
think  the  phrase  ''  any  claim  so  presented,"  includes  all  daims 
presented  to  the  executor  or  administrator,  and  not  those  only 
which  are  specified  in  §  35;  and  that  the  requirement  of 
vouchers  and  an  affidavit  is  not  a  prerequisite  to  authorize  him 
to  agree  to  a  reference.  The  power  to  refer  is  given  by  the 
statute,  and  perhaps  it  was  intended  that  he  should  require  the 
vouchers  and  affidavit,  and  then  if  he  still  doubts  the  claim  the 
administrator  is  warranted  in  consenting  to  a  reference.  {See 
the  remarks  of  Bronsan,  /.,  6  HUlj  392,  and  of  C&werij  J,  2S 
WendL  672.)  But  such^  it  is  believed,  is  not  the  construction 
given  to  the  statute  by  our  courts,  or  by  the  profession.  The 
executor  or  administrator  may,  firom  the  first,  understand  the 
nature  of  the  claim,  and  be  satisfied  it  cannot  be  adjusted  with- 
out the  interventicm  of  third  persons ;  and  he  is  not  con^ielied 
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to  ieq«re  aa  affidavit  in  all  cases.  As  to  the  rejection,  if  the 
claim  is  admitted,  if  its  justice  is  not  doubted,  there  is  nothing 
to  refer.  (1  Denioy  276.)  It  is  when  he  has  <'  doubt,"  that  the 
administrator  can  refer.  And  it  may  be  asked,  does  be  doubt 
when,  after  examination,  he  rejects  it  ?  If  he  merely  doubt  it, 
he  should  not  absolutely  reject  it  That  is  a  final  disposition 
of  it,  unless  the  claimant  sues  in  six  months.  But  the  language 
of  the  section  barring  the  claim  unless  prosecuted  within  six 
months,  implies  that  the  executor  or  administrator  may  agree 
to  a  reference  after  he  has  rejected  the  claim.  The  statute  is, 
"  if  a  claim  be  disputed  or  rejected"  by  him,  and  the  same  shall 
not  have  been  referred,  &c.  If  the  non-requirement  of  vouch- 
ers and  affidavit,  or  the  rejection  of  the  claim,  prevented  the 
reference,  this  would  be  tantamount  to  a  refusal  to  refer.  But 
they  do  not ;  and  therefore  the  plaintiff's  case,  if  sustained, 
rests  upon  an  actual  refusal  to  refer. 

This  is  a  question  of  fact ;  and  after  a  careful  examination 
of  the  statements  on  both  sides,  I  think  the  plaintiff  has  made 
out  this  branch  of  the  case,  if  the  information  given  by  the  de- 
fendant's counsel  could  affect  them.  The  opposing  affidavits 
deny  that  Lane  had  refused  to  refer,  or  had  authorized  any  one 
to  say  so ;  but  they  do  not  deny  that  the  gentleman  alleged  to 
be  the  counsel  of  the  defendants  in  all  matters  relating  to  the 
estate  was  such  counsel ;  and  the  plaintiff's  attorney  says  he 
informed  him  the  administrators  would  not  consent.  I  cannot 
say,  upon  these  affidavits,  that  he  was  not  authorized  to  suppose 
they  would  not  refer.  And  I  have  come  to  the  conclusion, 
though  with  some  hesitation,  that  although  the  counsel  had  no 
right  to  refuse  to  refer,  yet  his  position  was  such  that  the  op- 
posing party  bad  a  right  to  rely  upon  this  information.  It  is 
by  no  means  necessary  to  this  conclusion  to  impute  unfairness 
to  the  defence.  Probably  there  has  been  misapprehension ;  and 
possibly  if  the  defendant's  counsel  had  stated  the  particulars  of 
his  recollection  respectin^^  the  alleged  conversation  with  the 
plaintiff's  attorney,  it  might  have  appeared  how  that  misappre- 
hension arose,  and  what  grounds,  if  any,  the  plaintiff  or  hm 
altoraey  had  for  supposing  a  suit  the  only  mode  of  redress. 
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Although  atatements  made  by  his  attorney  or  counsel  will 
not  estop  a  party,  in  many  cases,  yet  on  a  mere  question  of 
costs,  depending  entirely  upon  the  mode  of  prosecution,  I  think 
they,  if  pertinent  to  the  case,  should  have  weight  Mere  mat- 
ter of  conversation  with  the  attorney  is  not  admissible  in  evi- 
dence. {Perkins  v.  Hawkshaw,  2  Stark.  Rep.  234.  Wilson 
V.  Turner,  1  Taunt.  398.)  But  the  acts  and  a<^missions  of  the 
attorney  in  the  prosecution  or  defence  of  a  cause  always  bind 
the  client,  and  this  is  sometimes  the  case,  though  made  or 
done  before  the  actual  pendency  of  the  suit.  {Gainsfard  v. 
Grammar,  2  Camp.  9.  1  Phil.  Ev.  105.  And  see  Griffiths 
V.  WUliams,  1  T.  R.  710 ;  Standage  v.  Creighton,  5  C.^P. 
406 ;  Elton  v.  Larkins,  Id.  385 ;  Trice  v.  Hemming,  7  Wend. 
619 ;  Doe  v.  Bird,  Id.  6 ;  Burroughs,  J.  in  College  v.  Horuj 
3  Bitig.  119 ;  1  Stark.  Ev.  365.)  Perhaps  counsel  cannot,  by 
virtue  of  their  authority  as  such,  consent  or  refuse  to  refer  a 
claim  presented  against  an  estate ;  but  where  he  is  known  and 
admitted  to  be  the  general  legal  adviser  of  the  representatives, 
it  is  believed  they  should  be  deemed  bound,  on  the  question  of 
costs  at  least,  by  any  information  he  communicates  to  claim- 
ants, respecting  a  consent  or  refusal  to  refer.  Upon  the  papera 
before  me  I  think  the  plaintiff  was  authorized  to  take  this  view 
of  the  matter.  The  motion  must  be  granted,  with  costs  of  the 
motion,  all  to  be  paid  out  of  the  estate. 


lb      5261  Same  Term.    Before  the  same  Justice. 
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Appeftif  from  Uie  Mntenoei  or  dccreei  of  snrrogatM  to  dreait  judgM,  pendiiig  befim 
fuch  circait  judges  on  the  fint  Monday  of  Joly,  1847,  were  not  mnsftcrad  to 
the  lupreme  couit  by  the  new  constitation,  nor  by  the  jadidaiy  act  of  1847. 

Such  appeal!  wen  apeeial  prooeedinga  pending  before  the  dreait  jndgea,  and  wera 
praividad  for  by  the  76th  aectaon  of  the  jodidaxy  act  «They  may,  by  an  ori«  of 
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the  fapnme  oourt,  be  transferred  to  any  jnstioe  thereof,  hot  cannot  be  heard  by 
the  sapreme  court  itself;  except  upon  an  appeal  from  the  decision  of  the  justice. 

What  things  are  now  necessaxy  to  the  due  execution  of  a  will. 

It  seems  the  subscribing  witnesses  should  sign  the  same  in  the  presence  of  the 
testator. 

The  testator  must  subscribe  his  name  at  the  end  of  the  will ;  which  snbscriptbn 
may  be  by  his  autograph,  or  by  iiis  mark ;  or,  if  he  is  unable  to  write,  by  another 
person  in  his  presence  and  by  his  express  direction. 

The  subscription  must  be  made  in  the  presence  of  the  attesting  witnesses,  or  must 
be  acknowledged  to  them.  The  acknowledgment  may  be  made  to  the  witnesses 
separately,  or  the  testator  may  subscribe  and  publish  in  the  presence  of  one,  and 
acknowledge  his  signature  before  another.  When  he  subscribes  or  acknowledges 
he  must  declare  the  instrument  to  be  his  last  will  and  testament  And  there 
must  be  at  least  two  attesting  witnesses ;  each  of  whom  must  sign  as  a  witness 
at  the  end  of  the  will,  at  the  request  of  the  testator,  and  at  the  time  of  the  sub- 
scription or  acknowledgment  thereof  and  publication  by  the  testator. 

If  the  subscribing  witnesses  to  a  will  fail  to  prove  the  instrument,  other  witnesses 
may  be  called.    Though  the  proof,  in  such  cases,  should  be  very  clev* 

In  ordinary  cases,  where  persons  are  called  in  to  witness  a  paper,  whiCh  they  do, 
in  the  presence  of  the  testator ;  he  at  the  same  time  subscribing  it,  and  declaring 
that  it  is  his  last  will  and  testament,  a  request  to  the  witnesses  to  sign  their 
names  as  witnesses  may  be  presumed. 

Under  our  statute  of  wills  the  testator  must  subscribe  the  will ;  and  he  must  do  this, 
or  acknowledge  it,  in  presence  of  the  witnesses.  And  though  he  has  subscribed 
it,  if  the  subscription  was  not  in  the  presence  of  the  witnesses,  publication  b  not 
a  sufficient  acknowledgment 

A  witness  may  use  a  memorandum  to  refresh  his  recollection.  But  it  is  not  evi- 
dence to  go  to  the  jury ;  even  though  he  swears  he  thinks  it  correct  He  may 
refresh  his  meax>Ty,  and  then,  if  bis  recollection  recalls  the  transaction,  that 
recollection  is  testimony  to  go  to  the  jury.  The  witness  must  be  conscbus  of  the 
reality  of  the  matters  he  swears  to,  at  the  time  he  testifies.  It  is  not  sufficient 
that  his  mind  recurs  to  the  memorandum,  and  that  he  himself  believes  that  true. 

How  far  the  attestation  clause  in  a  will  can  be  used  as  a  memorandum  to  refresh 
the  memory  of  the  scrivener  who  drew  the  will,  as  to  the  facts  attending  its 
execution. 

The  mere  unsupported  belief  of  a  witness  is  not  ovidence.  Belief,  to  be  admissible, 
must  rest  upon  sufficient  and  legal  foundation.  No  lielicf,  however  confident, 
will  suffice,  without  recollection. 

Where  the  witnesses  to  a  will  are  dead,  or  from  the  lapse  of  tune  do  not  remember 
the  dreumstances  attending  the  attestation,  the  law,  after  the  diligent  production 
of  all  the  evidence  existing,  presumes  the  instrument  properly  executed,  if  there 
are  no  cireamstances  of  suspicion;  particularly  where  the  attestation  clause 
bfoll. 

OU  age  akme,  in  a  testator,  is  not  a  snffident  ground  ibr  pnsiiming  impoaitioii 
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This  was  an  appeal  by  Butler  from  the  decision  of  the  sur- 
rogate of  the  county  of  Washington,  admitting  to  probate  an 
instrument  purporting  to  be  the  last  will  and  testament  of  Cole 
Benson,  deceased,  on  the  application  of  Sanford  R.  Benson,  the 
respondent.  There  were  two  subscribing  witnesses,  John  F. 
Beadle  and  Elijah  Brownell ;  who,  together  with  one  Peleg 
Thomas,  were  called  by  the  respondent  to  prove  the  execution 
of  the  will.  The  substance  of  their  testimony  is  stated  in  the 
opinion  of  the  court. 

X  R.  Doolittle,  for  the  appellant. 

C.  F.  IngallSj  for  the  respondent 

UilNJ^J.  a  preliminary  question  arises  in  this  case  upon 
the  construction  of  the  judiciary  act.  The  appeal  to  the  circuit 
judge  of  the  4th  circuit  was  taken,  and  the  return  made,  in 
the  year  1846,  and  the  question  occurs,  whether  the  case  goes 
to  the  supreme  court,  or  should  be  heard  before  a  justice  when 
not  holding  a  term?  Neither  of  the  counsel  expressed  any 
preference,  but  submitted  this  question  to  the  justice  then 
holding  the  special  term  at  Salem,  and  an  order  was  made 
pro  forma  by  the  court,  that  should  that  be  found  to  be  the 
proper  course,  the  appeal  should  be  heard  by  the  justice.  The 
circuit  judge,  on  these  appeals,  did  not  act  as  a  court  {See 
Hawley  v.  Donnelly,  8  Paige^  416.)  No  decree  could  be 
made  by  him  in  the  matter,  while  holding  a  vice  chancellor's 
court,  nor  could  any  decree  or  order  be  entered  by  the  clerk  of 
that  court.  He  could  affirm  or  reverse,  and  award  costs,  but 
his  order,  unless  an  issue  was  ordered,  was  to  be  certified  to  the 
surrogate  who  enforced  it  And  the  method  of  reviewing  his 
decision  was  by  a  petition  of  appeal  filed  with  the  surrogate,  to 
which  the  surrogate  should  have  made  a  return.  ( Gardner  v. 
Gardtier^  5  Paige,  170.  Hawley  v.  Donndly,  8  Id.  416.) 
This  matter,  therefore,  was  pending  before  him  as  circuit  judge^ 
and  not  as  vice  chancellor.  And  it  was  not  in  any  way  in  the 
court  of  chancery.    Consequently,  it  was  not  transferred  to  the 
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new  supreme  court  by  the  constitution.  Nor  was  it  transferred 
by  the  judiciary  act.  The  seventeenth  section  of  that  act 
gives  an  appeal  from  the  decision  of  the  surrogate,  in  such  cases, 
after  the  5th  day  of  July,  1847,  but  does  not  in  terms  extend 
to  appeals  then  pending  before  a  circuit  judge.  In  this  respect 
the  phraseology  is  clearly  prospective.  This  was  therefore  a 
special  proceeding  pending  before  a  circuit  judge ;  and  is  pro- 
vided for  by  the  seventy-sixth  section  of  that  act,  and  could,  by 
an  order  made  on  or  before  the  5th  day  of  July  last,  have  been 
transferred  to  any  justice  of  the  present  supreme  court.  No 
such  order  having  been  made,  it  could  b^  transferred  by  that 
court  to  one  of  its  justices ;  as  was  done  in  this  case.  The 
terms  of  that  section  are  general,  and  provide  for  transferring 
special  proceedings  to  a  county  judge,  as  well  as  to  a  justice  of 
the  supreme  court.  But  this  jurisdiction,  under  the  old  system, 
was  exclusively  in  the  circuit  judge  ;  and  the  sixteenth  section 
of  the  judiciary  act,  in  the  broadest  and  most  comprehensive 
language,  gives  to  the  justices  of  the  supreme  court  all  the 
powers  before  possessed  by  circuit  judges ;  and  it  cannot  for  a 
moment  be  supposed  that  the  legislature,  by  the  language  of 
the  seventy-sixth  section,  intended  to  confer  jurisdiction  in  a 
case  like  this  upon  county  judges.  In  case  of  an  appeal  from 
the  decision  of  the  justice,  after  the  proceedings  are  remitted  to 
the  surrogate,  (or  other  officer  acting  as  such,)  that  appeal 
would  be  to  the  supreme  court,  as  it  was  to  the  court  of  chancery 
before.  And  the  supreme  court,  in  place  of  the  old  court  of 
chancery,  has  full  power,  by  the  constitution  and  the  sixteenth 
section  of  the  judiciary  act.  No  doubt,  if  the  cause  should  be 
taken  to  the  supreme  court,  after  the  decision  by  a  justice  afeting 
for  the  circuit  judge,  a  single  justice  would  order  it  heard  at  a 
general  term.    {Judiciary  act^  i  20.) 

This  brings  us  to  the  main  question.  Was  this  instrument 
duly  executed  as  a  will?  Four  things,  at  least,  are  requisite 
for  this  purpose,  which  may  be  succinctly  stated  as  follows : 
the  testator's  subscription  at  the  end  of  the  will ;  doing  this  in 
presence  of  each  of  the  attesting  witnesses,  or  acknowledging 
such  subscription  to  them ;  publication,  or  declaring  to  them 
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at  the  time  of  making  or  acknowledgiag  subscription,  that  it  is 
his  last  will  and  testament ;  and  attestation  by  at  least  two 
witnesses,  who  sign  tlieir  names  as  such  at  the  end  of  the  will, 
at  his  request.  (2  R,  S,  63,  §  40.  Nelsofi,  C.  X  m  Remsen  v. 
Brinckerhoff,2&  Wend.  325;  S.C.  S Paige,  489.  Chaffee  v. 
Baptist  Miss.  Conv.  10  Id,  86.  Rutherford  v.  Rut/ierford,  1 
Denio,  33.)  The  statute  is  silent  as  to  the  witnesses'  signing 
in  the  presence  of  the  testator.  That  was  necessary  here  be- 
fore the  revision  in  1830 ;  and  has  been  in  England,  certainly 
since  1677.  (1  R.  L.  364.  29  Car,  2,  ch.  3.)  But  it  is  be- 
lieved the  requirements  of  the  statute  are  merely  cumulative, 
and  that  this  is  still  necessary.  The  object  of  the  old  rule  was 
to  prevent  imposition  by  changing  the  paper.  And  perhaps  no 
instrument  can  be  considered  properly  attested,  unless  the  wit- 
nesses subscribe  as  such  at  the  time  of  its  execution  or  acknow- 
ledgment. (4  Taunt.  214.  2  Maule  <J*  SeL  576.  2  Wend. 
675.)  TKis  point,  however,  does  not  arise  in  this  case  ;  for  the 
evidence  is  pretty  clear,  that  the  witnesses  subscribed  in  the 
presence  of  the  testator,  and  that  no  physical  inability  prevent- 
ed him  from  seeing  them  do  so.  The  difficulties  in  the  case  do 
not  lie  there. 

The  appellant  insists  that  the  proof  before  the  surrogate  was  ^ 
insufficient  as  respects  nearly  every  requirement  of  the  statute. 
On  the  other  side  it  is  contended  that  the  proof  was  direct 
on  all,  and  if  not  clear  and  conclusive,  was  isufficiently  so  to 
make  a  case  by  the  aid  of  legal  presumptions.  A«  I  have  not 
been  able  to  find  this  instrument  duly  executed,  except  by  such 
aid,  &>r  the  better  understanding  of  the  subject  it  may  be  useful 
briefly  to  advert  to  the  former  law,  in  relation  to  the  proof  of  wills. 

Before  1830,  our  statute  was  almost  a  literal  transcript  of  the 
6th  section  of  the  statute  of  frauds.  That  section  requires  that 
all  wills  of  "  land  shall  be  in  writing  and  signed  by  the  party  so 
devising  the  same,  or  by  some  other  person  in  his  presence  and 
by  his  direction,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  three  or  four  credible  witnesses." 
The  recent  English  statute,  passed  in  1837,  (2  Vict.  ch.  26,  §  9,) 
requires  the  will  to  be  in  writing,  and  ^<  signed  at  the  foot  or  end 
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thereof  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction.  And  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time ;  and  such  witnesses  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  necessary."  And  no  other 
publication  is  required.  Our  statute  is  as  follows :  "  1.  It  shall 
be  subscribed  by  the  testator  at  the  end  of  the  will.  2.  Such 
subscription  shall  be  made  by  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by 
him  to  have  been  so  made,  to  each  of  the  attesting  witnesses. 
3.  The  testator,  at  the  time  of  making  such  subscription,  or  at 
the  time  of  acknowledging  the  same,  shall  declare  the  instru- 
ment so  subscribed  to  be  his  last  will  and  testament.  4.  There 
shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness  at  the  end  of  the  will,  at  the  request 
of  the  testator."  (2  R.  S.  63,  §  40.)  A  brief  parallel  of  the  two 
existing  statutes  may  lead  us  to  understand  the  changes  effected 
by  them.  1.  By  the  provisions  of  both,  the  testator  must  sign 
at  the  end  of  the  will.  The  only  alteration  by  the  English 
statute  is,  that  the  signature  must  be  at  the  end  of  the  will ; 
whereas  by  the  statute  of  frauds,  writing  his  name  any  where 
in  the  will,  or  at  the  top  or  bottom,  or  in  the  margin,  was  Suffi- 
cient. Indeed,  at  one  time  sealing  was  deemed  a  sufficient 
signature.  {Lemayne  v.  Stanly,  3  Lev,  1.  Wameford  v. 
Wameford^^ 2  Strange,  764.  Lee  v.  Libb,  1  Show,  78.)  That 
was  afterwards  reconsidered.  [EUis  v.  Smith,  1  Ves,  11. 
Wright  V.  Wakeford,  17  Id.  458.)  Lord  Eldon,  in  the  last 
case,  said  a  seal  was  unnecessary.  Sealing  and  delivery  were 
sufficient  for  a  deed,  from  the  conquest  until  the  statute  of 
frauds ;  and  it  was  very  natural  that  this  solemnity  should  be 
approved  in  malting  wills  by  the  early  decisions  upon  that  stat- 
ute. Even  magna  charta  has  no  subscription  by  parties  or 
witnesses.  Nothing  but  the  solitary  sec^  of  King  John.  {Tliomp- 
son's  Essay  m  Magna  Charta^  100,  274,  326,  448.  And  see 
note  to  Burling  v.  Paterson,  9  Carr.  ^  Pa^/ne,  570.)  Our 
statute  requires  the  testator  to  subscribe ;  the  English  statute 
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only  to  sign,  at^the  end.  Perhaps  there  it  may  not  now  be 
necessary  that  he  should  actually  subscribe  the  will.  {See  2 
Curteis,  324,  Waodingtoris  wiU.)  The  English  statute  allows 
another  to  sign  for,  and  by  the  direction  of  the  testator,  in  his 
presence.  Ours,  in  terms,  requires  the  testator  to  do  it  person- 
ally. [But  see  h  41,  and  remarks  of  Walworth^  Ch.,  10  Pot^c, 
91.)  2.  The  subscription  of  the  testator  in  presence  of  the  wit- 
nesses, or  the  acknowledgment  thereof,  is  to  be  done  in  the  same 
manner  in  both,  except  that  there  all  the  witnesses  must  be 
present  at  the  same  time,  while  here  the  old  rule  prevails,  allow- 
ing the  acknowledgment  and  attestation  to  be  at  different 
times.  (1  PhiL  Ev.  499.  EUis  v.  Smith,  1  Yes.  jun.  11.) 
3.  Here  the  testator  must  declare  it  to  be  his  last  will  and  tes- 
tament. There  it  is  unnecessary.  The  great  question  of  the 
necessity  of  publication  is  put  at  rest  by  both  statutes.  4.  There 
the  attestation  must  be  by  at  least  two  witnesses  in  the  testator's 
presence,  but  the  statute  is  silent  as  to  a  request.  Here  the 
statute  requires  the  same  number  to  sign  at  his  request,  but  is 
silent  as  to  his  presence.  The  word  "  credible,''  in  the  qualifi- 
cation of  witnesses,  is  omitted  in  both  statutes.  (See  1  Phil, 
Ev.  494 ;  2  Cbwen  ^  HilFs  Notes,  1341, 2 ;  2  Sugd.  on  Vend. 
253,  6th  Am,  ed.)  These  changes  are  important.  It  would 
seem  that  under  the  former  law  it  was  the  opinion  of  many  able 
judges  that  no  publication  was  necessary.  And  not  only  so, 
but  when  it  was  proved  that  the  testator  wrote  his  name  in  any 
part  of  the  will  before  attestation,  and  acknowledged  the  instru- 
ment to  be  his  deed  or  act,  knowing  himself  what  it  was,  and 
the  witnesses  attested  it  in  his  presence,  it  was  valid ;  although 
the  testator  did  not  declare  it  to  be  his  will,  nor  did  the  wit- 
nesses see  his  signature  nor  have  any  intimation  what  the  pa- 
per was ;  particularly  if  he  wrote  the  will  himself.  ( White  v. 
British  Museum,  6  Bing.  310.  Wright  v.  Wright,  7  Id.  457. 
Johnson  v.  Johnson,  1  Cr.  ^  Mees.  146.  And  see  Matthews 
on  Ex'rs,  50 ;  3  Stark.  Ev.  1689 ;  Walworth,  Ch.,  in  Brinck- 
erhoffv.  Remsefi,  8  Paige,  488;  Gibbs,  C.  J,  7  Taunt.  361, 
sedqucere;  Wright  v.  Wakeford,  17  Yes.  jun.  468,  9;  Doe 
V.  Burdiit,  4  Adol.  Sp  EUis,  1.) 
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nrhe  following  is  perhaps  a  pretty  correct  summary  of  the 
requirements  of  our  statute.  The  testator  must  subscribe  his 
name  at  the  end  of  the  will,  which  may  be  by  his  autograph, 
or  by  his  mark,  or  if  he  ia  unable  to  write,  by  another  in  his 
presence  and  by  his  express  direction.  This  subscription  must 
be  made  in  the  presence  of  the  attesting  witnesses,  or  the  making 
of  such  subscription  must  be  acknowledged  to  them.  If  by 
acknowledgment,  that  may  be  made  to  the  witnesses  separately, 
or  he  may  subscribe  and  publish  in  the  presence  of  one,  and 
acknowledge,  <fec.  before  another.  When  he  subscribes  or  ac- 
knowledges he  must  declare  the  instrument  to  be  his  last  will 
and  testament.  And  there  must  be  at  least  two  attesting  wit- 
nesses ;  each  of  whom  must  sign  as  a  witness  at  the  end  of  the 
will,  at  the  request  of  the  testator,  and  at  the  time  of  the  sub- 
scription or  acknowledgment  thereof  and  publication  by  the 
testator. 

If  this  view  of  the  statute  is  correct,  the  question  is.  Was  this 
instrument  executed  in  compliance  with  its  provisions  ?  Before 
the  surrogate  an  objection  was  taken  to  the  admissibility  of  the 
witness  Thomas.  But  the  rule  is  well  settled,  that  if  the  sub- 
scribing witnesses  fail  to  prove  the  instrument,  others  may  be 
called.  (1  PkU.  Ev.  502.  4  Wend,  277.  7  Taunt.  251. 
Lowe  V.  Miffe,  1  Black.  Rep.  365.  3  Stark.  Ev.  1692,  and 
cases  there  cited)  Though  the  proof  in  such  cases  should  be 
very  clear.    {Cowen  4*  HUPs  Notes,  1356.) 

None  of  the  witnesses  in  this  case  pretend  to  have  heard  the 
decedent  acknowledge  his  signature.  Brownell  has  no  recol- 
lection of  seeing  him  write.  Beadle  thinks  he  saw*  him  sign 
the  will,  but  is  not  certain.  Thomas  was  not  certain  he  saw 
him  sign  it.  He  is  certain  he  did  sign  it,  but  cannot  say,  inde- 
pendently of  the  attestation  clause,  whether  he  signed  it  in  the 
presence  of  the  witnesses.  No  evidence  of  the  hand-writing  of 
the  testator  has  been  offered.  This  is  in  substance  all  the  proof 
there  is  of  the  subscription  or  acknowledgment  of  the  same  by 
the  testator.  The  proof  of  publication  is  pretty  clear.  Beadle 
thinks  the  testator  declared  it  to  be  his  will,  and  Thomas  swears 
to  it  positively.    There  is  no  doubt  but  that  Beadle  and  Brow- 
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nell  signed  it  as  witnesses.  And  I  think,  in  ordinary  caa^  a 
request  may  be  presumed,  where  two  persons  are  called  in  to 
witness  a  paper,  which  they  do,  in  the  presence  of  the  testator, 
he  at  the  same  time  subscribing  it  and  declaring  that  it  is  his 
last  will  and  testament.  There  is  a  purpose  and  entirety  in  the 
transaction  that  favors  a  pretty  liberal  intendment  as  to  his 
wishes.  No  particular  form  of  words  is  required,  to  comply  with 
the  statute.  If  the  testator  knows  what  is  necessary,  and  does 
it,  he  may  use  his  own  language.  {Per  Nelson,  C.X26  Wend. 
332.)  But  the  statute  must  be  substantially  complied  with,  re- 
gardless of  consequences.  No  part  of  it  can  be  omitted,  and 
the  sooner  these  changes  are  understood,  the  sooner  certainty 
and  quiet  will  prevail  on  this  important  branch  of  our  juris- 
prudence. 

The  principal  difficulties  in  this  case  arise  upon  the  testator's 

subscription,  and  particularly  his  subscription  in  the  presence 

of  the  witnesses.    It  would  seem  from  some  of  the  old  cases, 

that  much  may  be  presumed  from  the  declaration  that  it  was 

I  the  testator's  will.     Thus  in  Lemayne  v.  Sternly,  (3  Lev,  1,) 

I  it  does  not  appear  that  the  attestation  was  by  the  request  of  the 

testator,  or  that  the  \^atnesses  saw  him  write  any  part  of  the 

will,  or  that  he  acknowledged  to  them  that  he  wrote  his  name. 

This  was  the  first  case  under  the  statute  of  frauds,  and  a  spe- 

cial  verdict  found  that  Sir  John  Stanly  wrote  his  will  all  Mith 

his  proper  hand,  and  commenced  ''  In  the  name  of  God,  Amen. 

i  I,  John  Stanly,  make  this  my  last  will  and  testament''    And 

I  by  this  he  devised  the  lands  in  question,  but  did  not  subscribe 

I  '  his  name  to  it,  merely  affixing  his  seal,  and  this  was  subscribed 

j  by  three  witnesses  in  his  presence.    {But  see  the  ohservaiions  of 

Ld,  Hardwicke,  in  Gray  v.  Aikitison,  v.  Ves.  454 ;  and  of  Ld. 

I  EldoninMoirisonv.  Turnour,  2  Fe^.  183.)    So,  too,  the  case 

I  of  Ellis  "v.  Smithy  (1  Fe^.jun.  11,)  decided  by  four  most  eminent 

!  men,  seems  to  imply  that  publication  alone  was  sufficient  evi- 

I  dence  of  signing.    That,  however,  was  at  least  doubtful,  even 

I  under  the  statute  of  frauds.    Be  that  as  it  may,  our  statute  i^ 

k  too  ej^licit  in  its  terms  to  allow  any  such  presumption.    The 

teitator  must  subscribe  the  will,  and  do  this,  or  acJnio«lie4ge  iW 
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in  presence  of  the  witnesses.  And  though  he  has  subscribed  it, 
if  not  in  presence  of  the  witnesses,  publication  is  not  a  sufficient 
acknowledgment.  ( Chaffee  v.  Bap.  Miss^  Canv,  10  Paige,  86.) 
There  is  no  evidence  of  any  acknowledgment  of  the  testator's 
fiHgnature  in  this  case,  except  the  publication.  The  case  then 
rests  upon  the  evidence  of  his  signing  in  the  presence  of  wit- 
nesses. If  this  is  proved,  his  signature  is  proved.  If  he  did  not 
do  this,  it  is  of  no  consequence  whether  his  signature  is  proved 
or  not,  for  his  omission  to  sign  or  acknowledge  in  the  presence 
of,  or  to,  the  witnesses,  is  fataU  {Per  Nelson,  C.  J.,  26  Wend, 
331.)  On  this  point  the  testimony  of  Brownell  affords  no  direct 
evidence.  He  remembers  nothing  about  it.  Beadle  thinks  it 
was  done,  but  cannot  be  certain.  He  is  not  certain  that  the 
testator  and  Thomas  were  both  in  the  room  when  it  was  wit- 
nessed, but  thinks  they  were.  Indeed,  he  is  not  certain  whether 
it  was  the  testattor  or  Thomas,  that  requested  the  witnesses  to 
attest  the  will ;  or  which  of  them  declared  it  to  be  his  last  will 
and  testament.  Thomas,  at  first,  could  not  remember  whether 
the  testator  signed  it  before  or  after  the  witnesses  were  called 
into  the  room  to  witness  it ;  and  finally  he  does  not  recollect 
whether  he  saw  him  sign  it  at  all.  Nor  can  he  recollect,  inde- 
pendent of  the  writing,  whether  he  signed  the  will  in  their 
presence  or  not.  By  the  "  writing,"  I  understand  the  witness  to 
mean  the  attestation  clause.  After  a  careful  perusal  of  the 
testimony  of  this  witness,  I  have  come  to  the  conclusion  that 
his  evidence  on  this  branch  of  the  case,  depends  entirely  upon 
the  use  he  may  make  of  the  attestation  clause  as  a  memoran- 
dum. The  rule  is  well  settled  that  the  witness  may  use  his 
memorandum  to  refresh  his  recollection.  But  it  is  not  evidence 
io  go  to  the  jury,  even  though  he  swears  he  thinks  it  correct. 
He  may  refresh  his  memory,  and  then,  if  his  recollection  recalls 
the  transaction,  that  recollection  is  testimony  to  go  to  the  jury. 
He  must  be  conscious  of  the  reality  of  the  matters  he  swears  to, 
at  the  time  he  testifies ;  and  it  is  not  sufilicient  that  his  mind 
reours  to  the  memorandum,  and  he  himself  believes  that  true. 
A  contrary  doctrine  would  introduce  a  new  species  of  written 
evidence,  in  the  creation  and  production  of  which,  the  parties 
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to  be  affected  had  no  pait.  And  it  would  effectually  preclude 
all  inquiry  into  the  circumstances  of  the  transaction,  except 
what  a  witness,  perhaps  casually  present,  might  think  it  con- 
venient or  important  to  note.  The  courts  of  South  Carolina  have 
perhaps  gone  a  little  farther.  {State  v.  Rawls^  2  Nott  ^  McCord, 
331.  And  see  Cowen  ^  MlPs  Notes,  750.)  But  in  this  state, 
and  in  England,  this  rule  of  evidence,  it  is  believed,  remains 
unshaken.  (1  PhiL  Ev,  289,  a/irf  cases  there  cited.  1  Stark. 
jE?t?.129.  Cowen  ^H%irsNotes,hb\,2J^.  Feeterv.Heath, 
11  Wend.  477.)  There  is  a  class  of  cases  where  the  memo- 
randum itself  may  be  good  secondary  evidence,  as  original  en- 
tries made  in  the  usual  course  of  business,  and  where  the  wutness 
swears  he  made  them,  and  intended  to  make  them  correctly, 
and  believes  them  true.  {Merrill  v.  Ithaca  and  Owego  R.  R. 
Co,,  16  Wend.  586.  Van  Dyne  v.  Thayre,  19  Id.  162.  fiaitA 
of  Monroe  v.  Culver,  2  HUl,  531.)  But  this  does  not  extend 
to  memoranda  made  by  a  witness  for  his  own  convenience,  and 
for  the  mere  purpose  of  aiding  his  recollection.  {Lawrence  ▼. 
Bviler,  5  Wend.  301.)  In  such  cases  the  general  rule  obtains. 
Perhaps  the  case  of  Van  Dyne  v.  Thayre  carried  the  principle 
to  the  utmost  bounds.  But  that  was  a  strong  case.  There  the 
witness'  business  was  to  make  the  inventory,  and  he  swore  he 
made  it  from  papers  before  him.  But  were  the  rule  otherwise) 
it  is  difficult  to  see  how  the  attestation  clause  in  this  case  could 
be  used  as  a  memorandum  to  refresh  the  memory  of  the  scriv- 
ener who  drew  the  will,  as  to  the  facts  of  its  execution.  The 
weight  of  evidence  I  think  is,  that  this  clause,  and  indeed  the 
whole  will  were  drawn  before  the  witnesses  were  called  into 
the  room.  If  so,  as  to  him,  it  was  a  memorandum  of  what  was 
to  be  done,  and  not  of  facts  that  had  already  transpired.  Had 
this  been  drawn  by  a  lawyer  who  was  accustomed  to  draw 
wills,  and  whose  duty  it  was  to  see  that  every  thing  necessary 
was  done,  and  he  had  sworn  that  every  thing  was  intended  to 
be  done  as  stated  in  the  attestation  clause,  another  questioa 
would  have  arisen,  and  perhaps  a  certain  intendment  might 
have  obtained.     The  evidence  of  Thomas,  therefore,  does  not 
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establish  the  fact  that  the  testator  signed  in  the  presence  of  the 
witnesses. 

We  are  thus  thrown  back  upon  the  testimony  of  the  attesting 
witnesses.  Beadle  states  his  belief,  but  in  truth  goes  no  farther. 
Of  course  the  onus  is  upon  the  respondent.  The  mere  unsup- 
ported belief  of  a  witness  is  not  evidence.  It  has  been  said,  a 
witness  may  pretend  to  testify  to  his  belief,  and  be  convicted 
of  perjury  therefor.  (2  Russ.  on  Crimes,  697.)  But  this  is 
where  it  is  proved  he  swore  to  a  belief  contrary  to  his  know- 
ledge ;  or  where  the  witness  was  deemed  to  have  used  this 
language  as  a  mere  mode  of  expression,  and  as  an  absolute 
term.  In  this  sense,  no  doubt,  Todd,  Justice,  used  it  in 
Riffgs  V.  Tayloe,  (9  Wheat.  483.)  It  is  very  different  where 
the  witness  honestly  believes  a  faxX  to  exist,  but  says  he  cannot 
be  certain,  and  is  not  positive  and  cannot  remember,  but  thinks 
it  so.  No  one  would  suppose  a  note  proved  by  a  witness  who 
stated  that  he  did  not  know  the  party's  hand-writing,  but  had 
an  impression  and  belief  that  it  was  his  signature.  This  would 
not  be  evidence.  And  yet  belief  as  to  hand- writing,  identity 
of  persons  d&c.  is  admissible,  where  founded  upon  sufficient 
knowledge.  In  Riggs  v.  Tayloe,  the  party  swore  that  it  was 
his  impression  that  he  had  torn  up  the  paper.  He  was  not 
certain,  but  such  was  his  impression  ;  and  if  not,  he  had  lost  it 
and  had  made  search  and  could  not  find  it  It  was  not  mate- 
terial  whether  it  was  destroyed  or  lost :  either  (in  that  particular 
case)  would  let  in  secondary  evidence.  Had  there  been  no 
evidence  of  a  search,  the  sufficiency  of  the  party's  impression 
and  belief  would  have  been  passed  upon.  Belief,  to  be  ad- 
missible, must  rest  upon  sufficient  and  legal  foundation.  No 
belief,  however  confident,  will  do,  without  recollection.  {Cutter 
V.  Carpenter,  1  Cowen,  81.  Brown  v.  Cody,  19  Wend.  ATT. 
1  Stark.  Ev.  127.  23  Wend.  425.  9  Cranch  388.  1  John. 
97.  1  Phil.  Ev.  290.)  Belief  alone  is  not  sufficient  for  the 
judge,  even.  As  remarked  by  Lord  Eldon,  after  he  had  been 
25  years  chancellor,  ^*  individual  belief  ought  not  to  govern  a 
case ;  it  must  be  judicial  persuasion." 

The  oidy  remaining  question  is,  whether  in  tfan  caseChe 
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presumption  of  law  upon  all  the  testimony,  will  sustain  the 
execution  of  this  instrument  as  a  will  ? 

The  win  had  been  published,  if  at  all,  about  ten  years  before 
the  hearing*  One  of  the  subscribing  witnesses  has  nearly  for- 
gotten the  whole  transaction,  and  the  other  is  almost  as  much 
lost  on  many  important  points.  Where  the  witnesses  are  dead, 
or  from  lapse  of  time,  do  not  remember  the  circumstances 
attending  the  attestation,  the  law,  after  the  diligent  production  of 
all  the  evidence  then  existing,  if  there  are  no  circumstances  of 
suspicion,  presumes  the  instrument  properly  executed.  {Mathews' 
Pres.  Ev.  36,  39,  260.  1  PhU.  Ev.  601, 603.  Cowm  ^  HilTs 
Notes,  1303.  Burrows  v.  Lock,  10  Ves.  470,  n.  a,  Sumner's 
ed.  McQueen  v.  Farquhar,  11  Id.  467.  James  v.  Pamell,  1 
Turner  ^  Russ.  417.  Doe  v.  Burditt,  4  Adol.  ^  EUis,  \. 
Hall  V.  LuUher,  13  Wend.  491.  Woodworth,  J.  in  Dan  v. 
Brown,  4  Cowen,  489.  Walworth,  Ch.  in  Brinckerhofw.  Rem- 
sen,  8  Paige,  601.  Nelson,  Ch.  J,  in  S.  G  26  Wendl  332. 
Spencer,  C.  J.  in  Jackson  v.  Le  Change,  19  John.  383.  Har^s 
will,  3  Curteis,  64.)  Particularly  where  the  attestation  clausje 
is  full.  {Chaffee  v.  Bap.  Miss.  Conv.  10  Paige,  90.)  That 
rule  appUes  to  this  case,  and  constrains  me,  tliough  with  much 
doubt  and  hesitation,  to  sustain  the  will.  The  force  of  this 
legal  presumption  would,  in  my  view,  be  greatly  lessened,  were 
it  clearly  proved  that  the  attestation  clause  was  not  read  to  the 
witnesses.  But  even  then,  we  are  to  intend  (unless  shown  to  be 
otherwise)  that  the  witnesses  understood  what  they  were  sign- 
ing, and  perhaps  if  they  did  not  read  that  clause,  after  the  lapse 
of  ten  years,  if  the  witnesses  do  not  remember  the  manner  of 
execution,  the  maxim  omnia  prcBsumaintur  recte  et  solemnitur 
esse  acta  applies.  Considering  the  age  of  the  decedent,  who 
had  passed  the  ordinary  limit  of  man's  existence,  the  limited 
acquaintance  the  witnesses  had  with  him  and  his  hand-writing, 
the  almost  negative  character  of  some  part  of  the  testimony  of 
the  subscribing  witnesses,  and  their  imperfect  memory,  I  should 
have  been  much  better  satisfied  if  a  jury  had  passed  upon  the 
case.  But  old  age  alone  is  not  sufficient  ground  to  presume 
imposition ;  and  I  have  not  discovered  any  evidence  of  fraud 
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or  undue  influence  in  this  case,  or  circumstances  to  awaken 
suspicion.  {See  Lewis  v.  Read,  .1  Ves,  19,  per  BuUer^J.; 
Whelan  v.  Whelan,  3  Cowen,  637,  Gfriffith  v.  Bobbins,  3 
Mcul.  Rep.  191 ;  Lord  Brougham  in  Hunter  v.  Atki?ij  1  Coop. 
SeL  Cos.  464;  OdeUv.  Buck,  21  Wend.  142;  22  Id.  526; 
iS/ory'j  i5?y.  i§  236,  7;  Dtirling  v.  Loveland,  2  Curteis,  225  ; 
Chambers  v.  Queeris  Proctor,  Id.  415 ;  Ingram  v.  TTyo/f,  1 
flb^g^.  384.) 

I  have  somewhat  extended  my  remarks  in  the  examination 
of  this  case,  not  only  that  the  parties  may  understand  my 
views,  but  because,  upon  the  argument,  every  provision  of  the 
statute  was  fully  pressed  upon  my  consideration. 

The  proceedings  are  affirmed. 


Monroe  Special  Term,  September,  1847.     Welles,  Justice. 

GuNN  vs.  Blair  and  Gunn. 

An  amendineDt  of  an  injonction  biU  will  not  bo  pennitted  anloH  a  rafiicient  naaon 
it  shown  why  the  mattera  stated  in  the  proposed  amendments  were  not  inserted 
in  the  original  biJl ;  nor  unless  the  proposed  amendments  are  verified  by  oath,  as 
the  bin  is  required  to  be  ▼erified. 

An  affidavit  of  the  complainant  stating  that  she  is  advised  by  oonnseli  and  verilj 
believes  it  to  be  tnie,  that  it  is  important  and  necessary,  in  order  to  protect  her 
rights  foDy,  and  to  enable  the  conrt  to  do  justice  in  the  premises,  that  her  bill 
should  be  amended  as  proposed,  is  not  a  sufficient  verification  of  the  amendments. 

In  EduiTY.  Motion  for  leave  to  amend  bill  of  complaint. 
The  bill  in  this  case  was  filed  about  the  3d  day  of  June,  1844, 
before  the  vice  chancellor  of  the  eighth  circuit,  upon  which  an 
injunction  and  a  ne  exeat  were  issued  against  the  defendant 
Blair ;  both  of  which  were  served  upon  him.  He  gave  the  re- 
quisite security  on  the  ne  exeat,  and  soon  after  removed  from 
this  state  to  the  territory  of  Wisconsin,  where  he  now  resides. 
The  bill  did  not  show  that  the  defendants,  or  either  of  them,  at 
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the  time  of  the  commencement  of  the  suit,  resided  within  the 
eighth  circuit ;  and  no  fact  was  stated  in  the  bill  which  could 
give  the  vice  chancellor  of  that  circuit  original  jurisdiction  of 
the  subject  matter.  The  defendant  Blair  put  in  his  answer  in 
August,  1844.  The  plaintiff  put  in  her  replication  in  Septem- 
ber, 1844,  and  an  order  to  produce  witnesses  was  entered 
by  the  solicitor  for  Blair,  and  served  in  July,  1845.  No 
steps  had  been  taken  in  the  cause  by  either  party,  since  July, 
1845,  with  a  view  to  expedite  its  progress.  The  defendant 
Ounu  had  suffered  the  bill  to  be  taken  as  confessed  against  him. 
The  plaintiff  now  moved  to  amend  the  bill,  by  striking  out  about 
fifteen  folios  thereof  and  inserting  about  seventeen  folios  of  new 
matter,  materially  changing  the  case,  and  which  would  proba- 
bly require  a  new  or  further  answer.  The  proposed  amend- 
ments contained  statements  which  it  was  contended  would,  if 
allowed  and  inserted  in  the  bill,  show  a  case  over  which  the 
vice  chancellor  would  have  jurisdiction.  | 

H.  R,  Selden,  for  the  plaintiff. 

George  WUlson^  2dj  for  the  defendant  Blair. 

Welles,  J.  The  delay  in  the  progress  of  the  suit,  and  in 
making  this  application,  is  accounted  for  by  the  plaintiff 
upon  the  ground  of  negotiations  between  the  parties  for  a  set- 
tlement, which  were  not  put  an  end  to  until  August  last  It 
would  seem,  from  the  affidavits  read,  that  both  parties  were 
willing  to  avoid  a  protracted  and  expensive  litigation  of  the 
matters  involved  ;  and  with  that  view,  several  attempts  for  a 
settlement  were  made.  The  counsel  for  the  defendant  Blair, 
swears  that  in  June,  1847,  he  (Blair)  and  his  counsel  had  an 
interview,  at  Canandaigua,  with  the  counsel  for  the  plaintiff, 
and  ber  husband,  which  resulted  in  a  failure  to  settle.  If  the 
defendant  was  anxious  to  speed  the  cause,  it  was  in  his  power 
to  do  so  equally  with  the  plaintiff.  I  shall  therefore  r^^ard  the 
motion  to  amend,  the  same  as  if  made  at  the  first  opportunity. 
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after  the  order  tx)  produce  witnesses  was  served  on  the  plaintiflTs 
solicitor. 

There  are,  however,  insuperable  difficulties  upon  these  papers 
in  the  way  of  granting  this  motion.  1.  No  reason  is  shown 
why  the  matters  stated  in  the  proposed  amendments  were  not 
inserted  in  the  original  bill.  The  plaintiff  does  not  state  her 
ignorance  of  their  existence  at  the  time  the  bill  was  filed,  or 
that  they  have  come  to  her  knowledge  since.  If  she  knew  of 
them,  they  should  have  been  inserted,  or  a  reasonable  excuse 
shown  now,  for  the  omission.  As  this  was  an  injunction  bill, 
the  objection  is  fatal  to  the  present  motion.  {Rodgers  v.  Rod- 
gersj  1  Paige's  Rep.  424.  Whitmarsh  v.  Campbell,  2  Id. 
67.  Verplank  v.  Mercantile  Ins.  Co.  of  N.  Y.,  1  Edw.  Ch. 
Rep.  46.)  2.  By  rule  43  of  the  court  of  chancery,  providing  for 
amendments  to  bills,  it  is  declared :  "  He  (the  complainant) 
may  also  amend  sworn  bills,  except  injunction  bills,  in  the  same 
manner,  if  the  amendments  are  merely  in  addition  to,  and  not 
inconsistent  with,  what  is  contained  in  the  original  bill ;  such 
amendments  being  verified  by  ocUh,  as  the  bill  is  required  to 
be  verified.^  The  same  provision  is  retained  in  the  34th  rule 
of  this  court  I  am  not  aware  that  this  requirement  has  ever 
been  dispensed  with  in  practice,  in  cases  of  sworn  bills.  {See 
the  cases  last  died.)  The  amendments  proposed  in  this  case 
are  not  sworn  to,  or  otherwise  verified.  The  nearest  any  thing 
in  the  papers  comes  to  it,  is  the  following  clause  in  the  plain- 
tiff's affidavit :  "  This  deponent  further  saith,  that  she  is  ad- 
vised by  her  counsel,  and  verily  believes  it  to  be  true,  that  it  is 
important  and  necessary,  in  order  to  protect  her  rights  fully, 
and  enable  the  court  to  do  justice  in  the  premises,  that  her  said 
bill  of  complaint  should  be  amended  in  several  particulars,  as 
follows."  The  affidavit  then  proceeds  with  the  matters  pro- 
posed to  be  inserted  by  way  of  amendment. 

This  falls  very  far  short  of  verifying  the  amendments,  by 
oath,  as  the  bill  is  required  to  be  verified.  The  motion  to 
amend  is,  therefore,  denied,  with  $10  costs,  but  without  preju- 
dice, &c. 
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Paige,  Justice. 
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The  Bank  of  Lansinoburgh  vs.  Crary  and  others. 

CoooiLL  and  others  vs,  Crary  and  another. 

Reid  vs,  Crary. 

Smith  vs.  Crary  and  others. 

Fitch  vs.  Crary. 


Qiowing  ||BM,  fruit,  and  grsM,  being  parcel  of  the  land,  are  within  the  statute  q£ 
frauds ;  and  until  severed  from  the  land,  either  actually  or  in  contemplation  of  law, 
they  cannot  be  conyeyed,  or  contracted  to  be  conveyed,  by  parol,  nor  taken  in  exe- 
cution as  chattels. 

rhe  defendant  in  an  execution  cannot,  by  parol,  authoriie  the  levy  of  the  exe- 
cution upon  growing  trees,  fruit  or  grass  growing  on  his  land,  before  severance. 
And  if  he,  by  parol,  turns  oat  such  growing  trees,  fruit  or  grass  to  the  sheriff,  on 
the  execution,  and  the  sheriff,  by  virtue  of  such  authority,  levies  on  the  same,  the 
levy  will  be  void. 

If  a  sheriff,  afrer  making  a  levy  on  an  execution  in  his  hands,  receives  other  execa- 
tions  against  the  same  defendant,  the  receiving  of  such  executions  operates  as  a 
constructive  levy  under  them  on  the  property  levied  upon  under  the  first  execution. 

Whether  a  chattel  mortgage  can  be  given  on  growing  trees,  fruit  or  grass,  while  par> 
eels  of  the  real  estate ;  and  whether  such  mortgage  can  be  given  on  the  produce 
of  real  estate  not  in  actual  existence  at  the  time  of  the  executioo  of  the  mortgage  t 

Growing  trees  or  grass  may  be  severed,  in  law,  from  the  land,  and  become  personal 
property  without  an  actual  severance;  as  where  the  owner  in  fee  of  the  land,  by 
a  valid  conveyance  in  writing,  sells  the  trees  or  grass  to  a  third  person ;  or  where 
he  sells  the  land,  reserving  the  trees  or  gxass. 

'A  mortgage  of  growing  trees  or  grass,  given  by  the  owner  in  fee  gf  the  land  of 
which  they  are  parcel,  does  not  work  a  feverance  in  laW  of  the  trees'or  grass  from 
the  land,  until  the  mortgage  becomes  absolute  by  the  non-performaaoe  of  the  con- 
ditions of  the  mortgage. 

Until  a  chattel  mortgage  becomes  absolute,  by  the  non-performance  of  theoonditionB 
of  the  mortgage,  the  mortgagor  has  such  an  interest  in  the  chattels  mortgaged,  tm 
is  liable  to  levy  and  sale  on  execution ;  and  the  purchaser  at  the  sale  on  executioD 
takes  the  property  subject  to  the  mortgage,  and  acquires  with  it  the  right  to  redeem 

y,  it  by  the  payment  of  the  amount  due  on  the  mortgage. 

Executions  were  issued  on  the  judgments  recovered  in  the 
above  suits,  to  the  sheriff  of  the  county  of  Washington.  The 
execution,  in  the  cause  first  above  mentioned,  was  received  by 
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the  sheriff  on  the  14th  of  April,  1847.  The  executions,  in  the 
other  causes,  were  received  by  the  sheriff  at  the  following  times, 
viz. :  in  the  cause  secondly  above  mentioned,  on  the  28th  of 
April,  1847 ;  in  the  cause  thirdly  above  mentioned,  on  the  18th 
of  June,  1847 ;  in  the  cause  fourthly  above  mentioned,  on  the 
21st  of  June,  1847;  in  the  cause  fifthly  above  mentioned,  on 
the  28th  of  July,  1847.  The  defendant  John  Crary  gave  John 
Savage  a  chattel  mortgage,  on  several  articles  of  personal  prop- 
erty, dated  October  26, 1846,  to  secure  the  payment  of  $355,49, 
on  the  26th  of  October,  1847.  Crary  also  gave,  to  John  Savage, 
another  chattel  mortgage,  on  other  articles  of  personal  property, 
dated  April  20,  1847,  to  secure  the  payment  of  $2000  within 
one  year  from  the  date  ;  and  also  a  further  chattel  mortgage, 
I  dated  May  11,  1847,  to  secure  tbe  payment,  on  the  1st  of  De- 

'  cember,  1847,  of  $300,  and  of  his  previous  indebtedness  to  John 

Savage.    This  last  chattel  mortgage  was  given  by  Crary  on 
various  articles  of  personal  property,  and  also  upon  all  the  pro- 
t  duce  of  his  real  estate ;  consisting  of  150  acres  of  meadow,  and 

of  growing  crops  of  corn,  oats,  rye,  &c.    These  chattel  mort- 
gages were  duly  filed,  in  the  office  of  the  town  clerk.    The 
sheriff  of  Washington  county,  on  the  18th^of  May,  1847,  called 
If  on  the  defendant  Crary,  with  the  execution  in  the  first  above 

entitled  cause,  and  Crary  turned  out  to  him,  on  such  execution, 
^  the  property  specified  in  the  mortgages  ;  and  the  sheriff  then 

^'  levied  thereon.    The  sheriff,  on  receiving  the  execution,  in  the 

suit  fifthly  above  mentioned,  was  requested,  by  the  attorney  of 
^i  Fitch,  to  levy  on  the  hay,  on  the  defendant's  real  estate,  then 

t*  cut,  amounting  to  ninety-nine  tons ;  being  the  meadow  or  grass 

^^  aforesaid  levied  on  under  the  first  execution.    The  Fitch  exe- 

cution  was  at  this  time  the  only  execution  in  life  in  the  sheriff's 
Ji  hands.    The  sheriff  inventoried  the  hay,  the  produce  of  said 

^  real  estate,  at  ninety-nine  tons.    It  is  admitted  by  the  parties, 

)^  that  if  such  hay  was  not  levied  upon,  under  the  first  execution, 

it  was  levied  upon,  by  taking  such  inventory,  at  the  time  last 
mentioned.    The  sheriff,  between  the  12th  and  16th  days  of 
"1  October,  1847,  sold,  under  the  said  executions,  all  the  property 

.^  levied  upon  by  him,  including  the  hay,  for  about  $2400.    The 
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hay  sold  for  about  $300.  There  was  due  at  the  time  of  the 
sale,  on  the  mortgages  of  Judge  Savage,  about  the  sum  of  $7331 
The  proceeds  of  the  sale,  exclusive  of  the  hay,  were  more  than 
sufQcieut  to  satisfy  the  mortgages  and  the  first  judgment 

On  this  state  of  facts,  the  following  questions  were  submitted  ' 
by  the  parties  for  decision,  viz. : 

1.  Whether  the  levy  by  the  sheriff,  on  the  18th  of  May,  on 
the  meadow,  then  being  grass  growing,  turned  out  by  Crary  on 
the  first  execution,  was  valid  and  operative  as  against  the  actual 
levy  on  the  hay,  being  the  grass  aforesaid  cut,  made  under  the 
Fitch  execution.  2.  Whether  the  proceeds  of  the  sale  of  such 
hay  should  be  applied  on  the  Reid  execution,  or  on  the  Fitch 
execution.  Or,  3.  Whether  the  mortgagee  had  the  right  to  ap- 
ply the  proceeds,  of  the  hay  in  payment  of  his  mortgage. 

A,  L.  McDougallj  for  Josephus  Fitch  and  H.  CoggiU,  &c. 

James  Gibson,  for  Thomas  Reid  and  John  Savage. 

Paige,  J.  The  facts  of  this  case  present  the  question, 
whether  grass,  growing  on  land,  can  be  levied  upon  as  a  chatr 
tel,  under  an  execution  against  the  owner  of  the  land,  when  it 
is  turned  out  on  the  execution  by  the  defendant,  or  when  such 
levy  is  made  by  and  with  the  parol  consent  of  such  defendant. 

A  distinction  exists  between  growing  crops  of  grain  and 
vegetables,  such  as  wheat,  com  and  potatoes,  the  annual  pro- 
duce of  labor  and  of  the  cultivation  of  the  earth,  and  growing 
trees,  fruit  and  grass,  the  natural  produce  of  the  earth,  which 
grow  spontaneously  and  without  cultivation.  The  former  are 
chattels ;  they  go  to  the  executor,  and  may  be  taken  in  execu- 
tion as  chattels.  {Evans  v.  Roberts,  BayUy,  J.  lAMedale^  J. 
5  Bam.  ^  Cress.  829.)  But  growing  trees,  fruit  and  grass, 
are  parcel  of  the  land,  and  descend  with  it  to  the  heir ;  and 
cannot  be  seized  as  chattels,  under  an  execution,  until  severed 
from  the  land.  ( Toll.  Law  of  Ex'rs,  192,  3,  4  3  Bac  Akr. 
64.    2  Black.  Com.  122,  3.    Evans  v.  Boberts^  6  JBom.  4- 
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Cress.  8S!d.     TidcPs  Pr.  913,911.    2  John. il8.    9  Cwcn, 39. 
Jmes  V.  Mint,  10  Adol  ^  EUis,  753.) 

Growing  trees,  fruit  and  grass,  being  parcel  of  the  land,  are\ 
within  the  statute  of  frauds,  and  cannot  be  sold  or  conveyed  by  ) 
parol.  This  question  was  carefully  examined  and  deliberately 
settled,  in  the  recent  case  of  Green  v.  Armstrong,  (1  tfeniOj 
650.)  In  that  case,  it  was  decided,  that  an  agreement,  for  the 
sale  of  growing  trees,  was  a  contract  for  the  sale  of  an  interest 
in  lands,  and  to  be  valid,  must  be  in  writing.  And  it  was  there 
held,  that  the  same  rule  applied  to  growing  fruit  or  grass,  and 
to  all  other  natural  products  of  the  earth,  which  grow  sponta- 
neously, without  yearly  cultivation.  The  same  principle  was 
held  in  Crosby  v.  Wadsworth,  (6  East,  602 ;)  Evans  v.  Rolh 
erts,  (5  Bam.  ^  Cress.  829 ;)  Jones  y.  Flint,  (10  Ad.  ^  EUis, 
753;)  Tealy.  Auty,{2  Brod.  ^  Bing.919.) 

Upon  the  principle  of  these  cases,  growing  grass  is  a  part  of  | 
the  land,  and  cannot  be  transferred  by  parol ;  nor  can  a  valid  / 
contract  for  the  sale  of  it  be  made,  unless  the  contract  be  ini 
writing.    The  revised  statutes  (statute  of  frauds)  declare,  that! 
^'  no  interest  in  lands  "  shall  be  created,  unless  by  deed  of  con- 
veyance in  writing;  and  that  every  contract  for  the  sale  of 
"  any  interest  in  lands,"  shall  be  void,  unless  the  contract  be  in 
writing.    (2  R.  8. 134,  §§  6,  8.).   Growing  grass  is  an  interest  / 
in  lands,  and  so  long  as  it  remains  annexed  to  the  land,  and  is  I 
neither  actually,  nor  in  contemplation  of  law,  severed  therefronii  { 
it  cannot  be  sold  or  transferred  by  parol ;  nor  can  any  valid 
agreement  for  the  sale  of  it  be  made,  unless  the  agreement  be 
in  writing.    The  growing  grass,  in  this  case,  on  the.  18th  of 
May,  when  it  was  turned  out  by  Grary  on  the  first  execution, 
was  a  part  of  the  land  owned  by  him ;  and  was  therefore  an 
interest  in  land,  and  could  not  be  transferred  by  him  to  the 
sheriff,  by  parol ;  nor  could  Grary,  then,  by  parol,  make  any  valid 
agreement  with  the  sheriff,  authorizing  him  to  seize  and  sell 
the  same,  on  the  execution  in  his  hands.    Grary's  turning  out 
the  grass  to  the  sheriff,  on  the  execution,  was  a  mere  nullity. 
It  transferred  to  the  sheriff  no  right,  and  conferred  on  him  no 
authority  to  levy  <»  the  same,  under  the  execution.    And  the 
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Bberiff,  without  some  such  right  or  authority,  derived  from  the 
defeudant  Crary,  had  no  power  to  levy  on  the  growing  grass ; 
it  being  real  property,  by  virtue  of  his  execution,  as  a  chattel 
The  sheriff's  levy,  therefore,  upon  this  grass,  on  the  18th  of 
May,  was  a  nullity,  and  totally  inoperative  as  against  the  sub- 
sequent levy  made  upon  it  under  the  Fitch  execution,  after  it 
had  been  actually  severed  from  the  land. 

There  does  not  appear  to  have  been  any  actual  levy  made 
by  virtue  of  the  executions  in  the  Coggill  and  Reid  suits, 
on  the  property  levied  upon  under  the  first  execution.  But  the 
receiving  of  these  executions,  by  the  sheriff,  after  his  levy  on 
the  first  execution,  was  a  constructive  levy  of  such  executions, 
on  the  property  levied  upon,  under  the  first  execution.  (5  Cowen^ 
390.  1  mil,  559.  17  John.  116.  11  Wend.  548.)  But  as 
the  levy  under  the  first  execution  upon  the  growing  grass  was 
a  nullity,  there  was  no  valid  levy  of  the  second  and  third  exe- 
cutions on  such  grass.  No  part  of  the  proceeds  of  the  sale  of 
the  hay  c^n  therefore  be  applied,  on  these  executions.  Inde- 
pendent of  the  mortgages,  therefore,  I  am  prepared  to  say,  that, 
in  my  judgment,  the  whole  proceeds  of  the  sale  of  the  hay 
should  be  applied  on  the  Fitch  execution. 

The  question,  whether  the  mortgagee  has  the  right  to  apply 
the  proceeds  of  the  hay,  in  payment  of  his  third  mortgage,  in 
exoneration  of  the  proceeds  of  the  sale  of  the  other  personal 
property,  included  in  such  mortgage,  in  order  to  allow  the  last 
mentioned  proceeds  to  be  applied  on  the  Coggill  and  Reid  exe- 
cutions, remains  to  be  considered. 

It  appears  that  the  whole  sum  due  on  the  mortgages  of  Judge 
Savage,  at  the  time  of  the  sale,  was  $732 ;  that  the  amount  of 
the  sales  of  the  personal  property  included  in  the  mortgages,  ex- 
clusive of  the  hay,  was  $2100 ;  which,  after  satisfying  all  the 
mortgages,  would  leave  $1368  to  be  appUed  on  the  executions. 
The  statement  of  fricts,  agreed  upon  by  the  parties,  does  not 
mention  the  amount  of  the  sales  of  the  property  included  in  the 
third  mortgage,  exclusive  of  the  hay ;  nor  whether  any  of  the 
grsgss,  intended  to  be  mortgaged,  was  in  actual  existence^  at  the 
dat^s  of.the  third  oiortgaffs.    I  t^nk,  howeveri  I  have  9^  ri^ 
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to  infer,  that  the  sales  of  the  property  included  in  the  third 
mortgage,  exclusive  of  the  hay,  were  sufficient,  or  more  than 
chifficient,  to  satisfy  such  mortgage. 

Conceding  that  a  valid  chattel  mortgage,  being  in  writing, 
can  be  given  upon  parcels  of  real  estate,  such  as  growing  trees 
and  grass,  and  waiving  the  consideration  of  the  question,  whether 
a  chattel  mortgage  can  be  given,  upon  produce  of  land,  not 
in  actual  existence  at  the  time  of  the  execution  of  the  mortgage,  I 
will  proceed  to  consider  what  effect  the  third  mortgage  has,  upon 
the  question  of  severance  in  law  from  the  land,  of  the  growing 
grass  intended  to  be  mortgaged,  so  as  to  change  it  from  real  to 
personal  property,  and  thereby  to  make  it  a  subject  of  levy,  un- 
der the  first  execution,  as  a  chattel. 

Growing  trees  or  grass  may  be  severed  in  law  from  the  land,\ 
and  become  personal  property,  without  an  actual  severance ;  as 
where  the  owner  of  the  fee  in  the  land,  by  a  valid  deed,  or  con- 
veyance in  writing,  sells  the  trees  or  grass  to  a  third  person ;  or 
where  he  seUs  the  land,  reserving  the  timber,  trees  or  grass.  In 
both  these  cases,  the  timber  and  trees  become  chattels  distinct  ^ 
from  the  soil,  and  go  to  the  executor.  For  in  contemplation  of 
law  they  are  abstracted  frgm  the  earth.  {Toll.  Law  ofEx'rs, 
194  3  Bac.  Abr.  64.)  And  whenever  property  goes  to  the 
executor,  as  a  chattel,  it  can  be  taken  and  sold,  on  an  execution, 
as  a  chattel.  {Evans  v.  Roberts^  5  Bam.  ^«  Cress.  829,  Bay- 
ley,  J.  Littledale,  J.) 

In  this  case,  the  mortgage,  at  the  time  of  the  levies  and  sales, 
had  not  become  absolute,  by  the  failure  of  the  mortgagor  to  per- 
form the  condition  of  the  mortgage.  The  mortgage  money  did 
not  become  due,  until  the  1st  of  December,  1847.  At  the  time 
of  both  levies,  as  well  as  of  the  sale,  Crary  was  the  owner  of 
the  fee  of  the  land,  and  also  the  legal  owner  of  the  growing 
grass,  and  had  the  right  of  possession  of  the  grass,  and  an  in- 
terest therein,  until  its  forfeiture  by  his  non-performance  of  the 
condition  of  the  mortgage.  (7  Wend.  136.  17  Id.  53.  10  Id. 
320.  8  Id.  339.)  The  ownership  of  the  grass  and  of  the  land 
thus  both  continued  in  Crary,  and  were  not  separated.  The 
grass  was  not  therefore,  by  the  mortgage,  severed  in  law  from 
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the  freehold,  and  converted  into  personalty.  Whenever  the 
right  to  growing  trees  or  grass  and  the  fee  of  the  land  are  in 
the  same  person,  the  trees  and  grass  are  parcel  of  the  inherit- 
ance, and  are  real  property.  And  this  is  so,  even  where  they 
have  been  separated  by  a  sale,  but  have  subsequently  become 
reunited,  in  the  same  person.  ( Toller^s  Law  of  ExecutorSj 
195.)  So,  if  the  owner  of  the  trees  or  grass  b  only  owner  of 
the  reversion  in  the  land,  after  an  estate  for  years  or  life,  the 
trees  or  grass  are  parcel  of  the  inheritance,  so  long  as  they  are 
annexed  to  the  land,  and  they  descend  wAh  it  to  the  heir. 
{Idem,  195.) 

After  the  forfeiture  of  the  condition  of  the  mortgage,  as  the 
mortgagee  would,  by  the  failure  of  the  mortgagor  to  perform 
such  condition,  have  acquired,  by  the  mortgage,  an  absolute 
title  to  the  mortgaged  property,  there  would  undoubtedly  have 
been  a  severance,  in  contemplation  of  law,  of  the  grass  from  the 
land,  and  it  would  have  then  become  personal  property — ^the 
porsonal  property,  however,  of  the  mortgagee ;  not  of  the  mort- 
gagor. (9  Wend,  80.  1  £B«,  473.  7  Cowen,  290.  8  Mn. 
76.    Brown  v.  Bemeni,  12  Wend.  61.     Toller,  194.) 

Has  the  mortgagee  the  right  to  apply  the  proceeds  of  the  hay, 
in  payment  of  his  third  mortgage,  in  exoneration  of  the  pro- 
ceeds of  the  sale  of  the  other  personal  property  included  in  that 
mortgage ;  or  has  Reid  any  legal  or  equitable  right  to  have 
such  application  made,  to  the  end  that  the  proceeds  of  the  other 
property  may  be  applied  on  his  execution  ?  It  seems  to  me, 
that^  inasmuch  as  the  proceeds  of  the  sale  of  the  other  property 
on  the  executions  were  sufficient  to  satisfy  the  third  mortgage, 
(which  fact  I  have  assumed)  the  mortgagee  has  no  interest 
in  this  question ;  he  having  been  fully  paid  out  of  the  other 
property,  or  there  being  sufficient  of  such  property  to  pay  him, 
without  touching  the  proceeds  of  the  hay.  The  application  of 
the  proceeds  of  the  hay  is  therefore  a  question  which  alone  af- 
fecu  Reid  or  Coggill,  and  Fitch.  From  what  has  already 
been  said,  it  appears  that  Reid  has  no  hen  on  the  proceeds  of 
the  hay,  his  levy  on  the  same,  when  in  the  condition  of  grow- 
ing grass,  being  invalid.    Fitch's  execution  is  the  only  one 
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which  waB  legally  levied  on  this  property,  and  if  the  mortgage 
was  out  of  the  way,  there  could  be  no  doubt  as  to  his  right  to 
have  the  entire  proceeds  appUed  on  his  execution.  And  as 
between  the  mortgagee  and  him,  without  reference  to  the  rights 
of  Reid  or  Coggill,  Fitch  could  compel  the  application  of  the 
proceeds  of  the  other  property  included  in  the  third  mortgage, 
in  payment  of  such  mortgage,  so  as  to  leave  the  proceeds  of  the 
hay  to  be  wholly  applied  on  his  execution.  This  right  of  Fitch 
is  founded  upon  the  well  settled  principle  of  equity,  that,  where 
one  creditor  has  a  right  to  go  upon  two  funds,  and  a  second 
creditor  upon  one  of  them,  belonging  to  the  same  debtor,  the 
former  may  be  compelled  to  apply  first  to  the  fund  not  reached 
by  the  second  creditor,  so  that  both  may  be  paid.  (4  John.  Ck. 
Rep.  17.  17V€S.520.  1  Paige,  185.  19/oAn.486.  7  John. 
Ch.  Hep.  183.)  Doubtless  the  same  rule  would  apply  to  Reid 
and  the  mortgagee,  if  the  rights  of  Fitch  were  not  involved. 

I  am  now  considering  the  question  upon  the  assumption  that 
the  mortgagee  has  the  application  of  the  moneys  produced  by 
the  sales  on  the  executions ;  and  that  the  moneys  are  deemed 
to  be  in  his  bands,  or  in  the  hands  of  the  sheriff,  as  his  agent 
This  seems  to  be  assumed  by  the  parties,  in  the  terms  of  the 
question  submitted  by  them,  for  decision.  But,  it  appears  to 
me,  that  the  mortgagee  can,  under  no  circumstances,  have  any 
control  over  the  moneys  in  the  hands  of  the  sheriff,  nor  any  di- 
rection of  their  application,  any  farther  than  to  require,  that  his 
mortgage  debts  be  paid  out  of  some  of  the  portions  of  the  mort- 
gaged property.  If  the  mortgaged  property,  which  was  levied 
upon,  had  been  sold  in  the  ordinary  manner,  and  which, 
perhaps,  was  the  only  way  in  which  it  could  have  been  regu- 
larly sold ;  that  is,  subject  to  the  incumbrance  of  the  mortgages ; 
the  purchaser  would  have  acquired  the  title  to  the  property 
subject  to  these  mortgages,  and  the  mortgagee  would  have 
had  no  interest  whatever  in  the  moneys  produced  by  the  sale 
tmder  the  executions.  His  remedy  in  that  case,  when  his 
mortgage  debts  became  due,  would  have  been  against  the 
property  in  the  hands  of  the  purchaser,  under  the  executions — 
a  remedy  to  take  and  sell  the  property.    Here  the  mortgaged 
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property  not  being  forfeited  by  the  non-payment  of  the  morCr 
g&ge  debts,  such  debts  not  falling  due  until  after  the  sale  under 
the  executions,  Crary,  the  mortgagor,  had  at  the  time  of  the 
sale  a  right  to  the  possession,  and  the  absolute  ownership  of 
such  property,  subject  to  the  mortgages ;  which  was  such  an 
interest  as  was  liable  to  be  sold  on  execution ;  and  the  purcha- 
ser, at  the  execution  sale,  if  the  sale  was  in  the  ordinary  man- 
ner, acquired  this  interest,  and  took  the  property  subject  to  the 
incumbrance,  and  with  it,  acquired  the  right  to  redeem  the  same, 
by  payment  of  the  amount  due  on  the  mortgages.  {Bailey  v. 
Burton,  8  Wend.  339,  on  appeal.  Otis  v.  Wood,  3  Id.  498. 
17/rf.53.    10/rf.  320.    7/rf.l36.) 

If  the  mortgaged  property  had  been  sold  under  the  executions, 
subject  to  the  mortgages,  as  real  property  which  is  subject  to 
mortgages  is  sold  on  execution,  no  question  could  have  been 
raised,  in  this  case,  as  to  the  right  of  Fitch  to  the  application  of 
the  whole  proceeds  of  the  hay  on  his  execution.  The  property 
subject  to  the  levy  of  the  three  first  executions  would  have  been 
sold  by  the  sheriff,  under  those  executions,  or  under  all  the  exe- 
cutions, if  the  levy  of  all  extended  to  it ;  and  the  proceeds 
would  have  been  applied  on  such  executions,  according  to  the 
priorities  of  their  respective  levies.  And  the  hay  would  have 
been  sold  only  on  the  Fitch  execution,  as  that  execution  was 
the  only  one  which  was  levied  on  it,  and  consequently  the 
whole  proceeds  of  the  hay  must  have  been  applied  on  that  ex- 
ecution. And,  neither  in  law  or  equity,  would  the  plaintiffs,  in 
the  other  executions,  have  had  any  right  to  the  application  of 
any  part  of  such  proceeds  on  their  executions.  And,  if  the 
mortgaged  property  was  in  fact  sold  by  the  sheriff  under  the 
executions,  in  pursuance  of  some  agreement  or  arrangement 
entered  into  between  all  the  parties  interested^  that  he  should, 
out  of  the  proceeds  of  the  sale,  first  pay  thB  amounts  dvLe  on  the 
mortgages,  and  then  should  apply  the  balance  on  the  executions, 
according  to  the  priorities  of  their  respective  liens  on  the  prop- 
erty, I  think  such  agreement  or  arrangement  ought  not  to  de- 
prive Fitch  of  any  rights  which  he  would  have  poraessed  had 
the  sale  been  conducted  m  the  usual  and  res;ular  maimer.   The 
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Statement  of  the  fiu^ts  gubmitted  is  sileot  as  to  aay  such  agree- 
^  ment  or  arrangement ;  and,  in  the  absence  of  any  evidence  on 

1  the  subject,  it  may  properly  be  inferred  that  there  was  no  such 

(  agreement  or  arrangement,  and  that  the  sheriff  proceeded  to 

I  sell,  and  did  seU,  the  mortgagor's  interest  in  the  mortgaged  prop- 

»  erty,  subject  to  the  incumbrance  of  the  mortgage.    The  mort- 

»  gaged  property  was  sold  under  the  executions,  and  not  under 

I  the  mortgages,  and  only  the  interest  of  the  mortgagor  was  or 

I  could  have  been  sold  under  such  executions.    The  sale  could 

r  not  affect  or  impair  the  rights  of  the  moitgagee.    His  mort- 

t  gages,  notwithstanding  the  sale,  remained  liens  on  the  property, 

and  would  continue  liens  on  the  property  in  the  hands  of  the 

I  purchaser,  at  the  execution  sales.    The  proceeds  of  the  sale  go 
into  the  hands  of  the  sheriff  to  be  applied  by  him  on  the  exe- 

V  cutions,  according  to  the  priorities  of  their  liens.    The  mort- 

II  gagee  can  therefore  have  no  right  to  direct  what  moneys, 
c  produced  by  the  sale  in  this  case,  should  be  applied  in  payment 

0  of  his  mortgages,  he  not  being  legally  entitled  to  any  part  of 
*  these  moneys. 

1  If  no  levy  had  been  made  upon  the  hay,  under  the  Fitch 
}  execution,  the  hay  could  not  have  been  sold,  and  of  course  no 
f  moneys  arising  from  its  sale  could  have  been  applied  on  any  of 
^                   the  executions. 

I  have  not  deemed  it  necessary,  for  the  decision  of  this  mo- 
tion, to  inquire  whether  a  chattel  mortgage  can  be  given  upon 
produce  of  land,  not  in  actual  existence,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  and  in  connection  with  that  question, 
to  ascertain  whether  the  vegetation  of  the  meadow  land,  in- 
cluded in  the  third  mortgage,  had  started  on  the  11th  of  May, 
when  that  mortgage  was  executed,  so  as  to  furnish  any  grow- 
ing grass,  in  actual  existence,  upon  which  the  mortgage  could 
opexBld^I  strongly  incline  to  the  opinion  that  a  chattel  mort- 
gage can  only  operate  on  property  in  actual  existence  at  the 
time  of  its  execution ;  that  it  caimot  be  given  on  the  future 
products  of  real  estate ;  and  that  if  given  one  day,  or  one  week, 
before  the  product  of  the  land  comes  into  existence,  it  is  as  in- 
operative as  if  the  chattel  mortgi^e  had  been  given  on  a  crop 
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of  grass  or  grain,  one,  two,  or  three  years  previous  to  its  pro- 
r^   duction.     ( Wctddin^tanv.  BristoWj  2  Bos.  ^  Ptd.  m^  Evans  ^j^^ 
V.  Roberts,  6  Bar.  ^  Cress.  829.)  '  ^^ 

A  rule  or  order  must  be  entered,  directing  the  sheriff  of  the 
county  of  Washington  to  apply  the  money  arising  from  the  sale 
of  the  hay  in  question  on  the  execution  in  favor  of  Joeephus 
Fitch  against  John  Crary. 


St.  Lawrence  General  Term,  October,  1847.     Cody, 
Paige,  WUlard  and  Hand,  Justices. 

Pulton  vs.  Heaton. 

Where  a  creditor  applied  to  a  justice  of  the  peace  for  an  attachment  againflt  his  debt- 
or, and  made  an  affidavit,  which  stated,  that  the  debtor  wu  indebted  to  him  in  the 
som  of  $16,  arising  on  contract,  over  and  above  all  discoonts ;  that  the  debtor  had 
told  him  that  he  was  going  to  leave  the  county,  and  go  to  Canada,  and,  as  the 
creditor  believed,  with  an  intent  to  defirand  his  crediton,  and  that  he  was  about  to 
take  with  him  all  his  property ;  Held,  that  the  affidavit  was  sufficient  to  authap> 
ize  the  issuing  of  an  attachment 

An  affidavit  is  sufficient  to  authorize  an  attachment,  although  the  creditor  merely 
sweaiB  to  his  belief  as  to  the  intent  of  the  debtor  to  defraud  his  creditors,  if  be 
states  positively  the  fkcts  and  dreuoistances  on  which  such  beUef  is  founded. 

Although  an  attachment  is  founded  on  a  defective  affidavit,  if  it  is  regular  and  Ic^ 
on  its  face,  and  apparently  within  the  jurisdiction  of  the  justice,  it  will  be  a  com- 
plete justification  to  the  officer  who  executes  it 

If  the  objection,  that  a  joint  plea  of  justification,  in  which  an  oflScer  and  a  co-defen- 
dant united  in  a  justice's  court,  failed  as  to  the  officer,  in  consequence  of  its  having 
fiuled  as  a  defence  as  to  the  co-defendant,  was  not  taken  before  the  Justice,  it  can- 
not be  taken  on  certiorari. 

Justices'  courts  possess  the  same  powers,  as  to  amendments,  as  courts  of  recoid. 

Justices  are  required  to  allow  amendments,  especially  in  all  cases  where  the  nghto 
and  interests  of  the  adverse  party  will  not  thereby  be  pot  in  jeopardy. 

Error  to  the  St.  Lawrence  common  pleas.  Heaton  declared 
before  the  justice,  against  Fulton  and  one  Whitney,  in  trespass, 
for  taking  and  carrying  away  certain  clothing,  &c.    The  de* 
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fendants  pleaded  the  general  issue,  and  a  justification  under  an 
attachment,  issued  by  Cummings,  a  justice  of  the  peace,  against 
Heaton,  in  favor  of  Fulton.  Heaton  proved  that  in  September, 
1845,  Fulton  and  Whitney  took  a  coat,  d&c.  of  Heaton.  Whit- 
ney told  Heaton  he  had  an  attachment  against  him.  Cum- 
mings, the  justice,  produced  his  docket  and  papers  to  be  read  in 
evidence,  and  produced  an  afiidavit  of  Fulton,  entitled  St.  Law- 
rence county,  which  stated,  "  that  Heaton,  of  Lisbon,  in  said 
county,  was  indebted  to  him  in  the  sum  of  sixteen  dollars,  ari- 
sing on  contract,  over,  and  above  all  discounts ;  that  he  had 
often  demanded  the  pay  of  Heaton,  and  he  had  refused  to  pay 
said  demand,  and  Heaton  told  him,  and  one  Northrup,  that  he 
was  going  to  leave  the  county  and  go  to  Canada,  and  that  he, 
Fulton,  believed,  with  an  intent  to  defraud  his  creditors,  and 
was  about  to  take  with  him  all  the  property  and  effects  he  had." 
This  affidavit  was  objected  to  by  Heaton,  as  insufficient  to  jus- 
tify the  issuing  of  an  attachment ;  and  the  justice  sustained 
the  objection,  and  rejected  the  attachment  and  proceedings 
founded  thereon,  as  evidence,  on  account  of  the  insufficiency  of 
the  affidavit,  notwithstanding  Fulton  and  Whitney  offered  to 
read  them  in  evidence,  with  the  docket  of  the  justice,  as  a  full 
justification  of  the  trespass.  The  justice  rendered  a  judgment 
against  both  Fulton  and  Whitney.  The  common  pleas,  on 
certiorari,  affirmed  the  judgment  of  the  justice,  as  to  Fulton, 
but  reversed  it,  as  to  Whitney. 

T.  V.  Russell,  for  the  plaintiff  in  error. 

Geo.  C.  Canantj  for  the  defendant  in  error. 

By  the  Court,  Paige,  J,  It  is  contended  on  the  part  of  the 
defendant  in  error,  that  the  defence  offered  by  the  defendants 
before  the  justice,  under  the  attachment  issued  by  Cummings, 
was  properly  excluded,  Upon  the  ground  of  the  insufficiency  of 
the  affidavit  on  which  the  attachment  was  issued.  This  at» 
iachment  was  issued,  under  the  provisions  of  the  revised  stat- 
utes.   (2  R.  S.  230,  H  26,  28,  as  amended  hy  the  law  of 
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1831,  p.  404.  Id.  §§  34,  36,  amended  by  ace  of  1842,  c*. 
107,  p.  74.)  Section  26  of  2  iJ.  S.  230,  authorizes  an  at- 
tachment  to  be  issued,  where  it  shall  satis&ctorily  appear  to 
the  justice,  that  the  debtor  has  departed,  or  is  about  to  depart, 
from  the  county  where  he  last  resided,  with  intent  to  defraud 
his  creditors,  &c.  And  section  34  of  the  act  of  1831,  au- 
thorizes an  attachment,  for  the  recovery  of  any  debt  or  damage 
arising  upon  contract,  &c.  where  the  defendant  is  about  to  re- 
move from  the  county  any  of  his  property,  with  intent  to  defraud 
his  creditors,  &c. ;  whether  the  defendant  be  a  resident  of  the 
state  or  not  And  section  36  of  the  act  of  1831,  provides,  that 
the  plaintiff  must,  by  his  own  affidavit,  or  that  of  some  other 
person,  prove,  to  the  satisfaction  of  the  justice,  the  facts  and 
circumstances  to  entitle  him  to  the  attachment ;  and  that  he 
has  such  a  claim  as  is  specified  in  section  34  of  the  same  act, 
against  the  defendant,  over  and  above  all  discounts  which  the 
defendant  may  have  against  him,  specifying  as  nearly  as  may 
be,  the  amount  of  the  claim,  &c. 

In  this  case,  the  affidavit  stated,  that  the  debt  arose  on  con- 
tract, and  specified  the  amount  due  over  and  above  all  discounts. 
It  then  stated  that  the  plaintiff  bad  often  demanded  payment 
of  the  debt,  of  Heaton  the  debtor,  and  that  Heaton  refused  to 
pay  the  same  ;  that  Heaton,  who  is  described  as  of  Lisbon  in 
said  county,  (St.  Lawrence,)  had  told  him  and  one  Northrup, 
that  he  was  going  to  leave  the  county  and  go  to  Canada,  and, 
as  the  plaintiff  believed,  with  intent  to  defraud  his  creditors,  and 
was  about  to  take  with  him  all  the  property  he  had.  This 
affidavit  states  substantially  the  fact  required  in  section  26,  (2 
R.  S.  230,)  viz.  that  Heaton  was  about  to  depart  from  the 
county  where  he  last  resided.  This  fact,  Fulton  states  posi- 
tively, on  the  declaratbn  of  Heaton  the  debtor ;  and  then  Ful- 
ton adds,  on  his  belief,  that  Heaton  was  about  to  leave  the 
county,  with  intent  to  defraud  his  creditors.  This  affidavit,  in 
my  judgment,  is  sufficient.  It  states  positively  all  the  facts  and 
circmnstances  necessary  to  be  stated  to  entitle  Fulton  to  an 
attaohmcnt,  except  as  to  the  debtor's  intent  to  defiraud  his  tni- 
itors;  i^d  FulKm  nwtatu  to  such  intent  on  his  bdief ;  and  ha 
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sets  forth  positively  the  fiicts  aod  circumstances  upon  which  his 
belief  is  founded. 

An  affidavit  is  good,  although  the  applicant  swears  only  to  his 
belief,  as  to  the  intent  to  defraud ;  provided  he  sets  forth  on  his 
positive  oath,  the  facts  and  circumstances  on  which  such  belief 
is  founded.  {Johnson  v.  MosSj  20  Wend,  146.  Smith  v.  Weedy 
/rf.  184.    Smiihv,  Luce,  U  Id,  237,) 

If  the  affidavit  was  sufficient,  the  justice  committed  an  error 
in  rejecting  evidence  of  the  attachment  in  justification  of  the 
trespass  complained  of;  and  the  judgment  of  the  justice  should 
have  been  reversed  by  the  common  pleas,  as  to  both  defendants. 
But  if  the  affidavit  was  defective,  the  attachment,  if  regular 
and  legal  on  its  face,  (and  there  is  nothing  in  the  case  to  show 
it  was  not,)  should  nevertheless  have  been  received  in  evidence, 
as  a  justification  of  the  defendant  Whitney,  the  officer  who  ex- 
ecuted it  It  is  now  a  well  established  principle,  that  a  process 
regular  on  its  face,  and  apparently  within  the  jurisdiction  of  the 
court  or  officer  who  issued  it,  is  a  complete  justification  to  the 
officer  who  executed  it.  And  such  officer  is  protected,  although 
the  court  or  officer  had  no  jurisdiction  in  fact,  if  the  defect  does 
not  appear  on  the  face  of  the  process.  (2  Denio,  86.  6  Wend, 
170.  6£fitt,440.  2i  Wend,  485,  16  /rf.  614,  562.)  And 
this  principle  applies  to  process  issuing  from  a  court  or  officer 
of  limited  jurisdiction,  as  well  as  to  process  issuing  from  a  court 
of  general  jurisdiction.  (6  Wend,  170.)  And  if  the  justifica- 
tion failed  as  to  Fulton,  I  think  the  justification  did  not  (as  is 
contended  by  the  counsel  of  the  defendant  in  error,)  &il  as  to 
Whitney,  in  consequence  of  his  uniting  with  Fulton,  in  a  joint 
plea  of  justification. 

This  objection  to  the  attachment  being  a  justification  to 
Whitney,  was  not  taken  before  the  justice.  Not  being  taken 
there,  it  was  waived,  and  could  not  be  taken  on  the  certiorari, 
in  the  common  pleas,  and  cannot  now  be  taken  here.  If  the 
objection  had  been  taken  before  the  justice,  the  justice  might 
have  allowed  Whitney  to  amend,  by  putting  in  a  separate  jus- 
tification, l^iis  the  justice  had  the  power  to  do.  Justices^ 
courts  possess  the  same  powers,  as  respects  amendments^  as 
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courts  of  record.  (10  Wend.  214,  216.  2  R.  S.  225,  i  1. 
Id.  619,  $  1.  Id.  621,  }  10,  3d  ed.)  Justices  are  required  to 
allow  amendments  liberally,  in  all  cases,  where  the  rights  and 
interests  of  the  adverse  parties,  will  not,  thereby,  be  put  in  jeop- 
ardy.    (12  Wend.  160.     16  Id.  667.) 

Misjoinder  of  causes  of  action,  in  a  declaration,  in  a  justice's 
court,  if  not  objected  to  before  the  justice,  cannot  be  taken  ad- 
vantage of,  on  certiorari.  (12  John.  347.  3  HUl,  609.  1  Id. 
62.)  Previous  to  the  case  of  Lovett  v.  PcH,  in  the  court  of 
errors,  (22  Wend.  369,)  a  misjoinder  of  counts  in  a  court  of 
record,  was  fatal  on  a  writ  of  error,  as  well  as  on  demurrer. 
{\&John.  146.  1  ChU.  PL  206.  19  Wend.  646.)  The  case 
of  Lovett  V.  Pellj  Chief  Justice  Bronson  says,  in  Whitney  v. 
Crimj  (1  mil,  62,)  he  is  unwilling  to  follow  as  a  precedent 

The  decision  in  Lovett  v.  Pell,  was  founded  on  the  opinion 
of  Senator  Verplanck,  and  in  opposition  to  the  opinion  of  Chan- 
cellor Walworth.  Senator  Yerplanck  held,  in  Lovett  v.  PeU^ 
that  a  misjoinder  of  counts  was  cured,  after  verdict,  by  the  pro- 
visions of  the  revised  statutes  in  relation  to  the  amendment  of 
pleadings  and  proceedings.  (2  R.  S.  620,  §  7,  sub.  6,  3d  ed.) 
He  held  that  the  term  mispleading,  which  is  cured  after  ver- 
dict, used  in  the  revised  statutes,  included  within  its  sense,  a 
misjoinder  of  counts. 

If  a  misjoinder  of  counts  in  a  justice's  court,  cannot  be  taken 
advantage  of  on  certiorari,  on  the  ground  that  it  is  a  mere  for- 
mal and  technical  question  of  pleading,  or  that  it  is  mere  mis- 
pleading, then  the  objection  (which  involves  a  question  of 
altogether  a  like  character,)  to  the  defence  of  an  officer  under 
a  joint  justification,  where  it  failed  as  to  his  co-defendant,  not 
having  been  taken  before  the  justice,  cannot  be  taken  on  certi- 
orari, or  on  error ;  or  it  may,  like  a  case  of  misjoinder  of  counts^ 
under  the  authority  of  Lovett  and  Pell,  be  regarded  as  a  nus- 
pleading,  and  therefore  cured,  by  the  provisions  of  the  revised 
statutes  in  relation  to  amendments.  Much  greater  latitude  is 
allowed  in  pleadings  before  justices,  than  in  courts  of  record, 
especially  in  cases  where  the  objection  is  not  taken  at  the  prop- 
er time.    (1  HiU,  62.)    In  any  view  of  the  question,  therefore^ 
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the  objection,  that  the  defence  of  the  defendant  Whitney  failed 
because  the  defence  of  his  co-defendant  failed,  ^:ould  not  be 
taken  in  the  common  pleas.  And  the  decision  of  that  court 
was,  therefore,  correct,  in  reversing  the  justice's  judgment,  as 
to  him. 

If  then  the  judgment  of  the  justice  was  properly  reversed  by 
the  common  pleas,  as  to  the  defendant  Whitney,  it  necessarily 
follows,  as  the  judgment  was  entire,  as  to  both  defendants,  that 
it  should  have  been  reversed  in  toto.  Where  a  judgment  is 
entire  against  several  defendants,  whether  rendered  in  an  action 
for  tort  or  on  contract,  it  cannot  be  reversed  as  to  one  defendant, 
and  affirmed  as  to  another.  {Sheldon  v.  Quinlenj  5  EBU^  441. 
Cruikshanks  v.  Gardner,  2  HUl,  333.  12  John.  434.  14 
Id.  417.) 

As  the  judgment  of  the  justice  was  properly  reversed  by  the 
common  pleas,  as  to  the  defendant  Whitney,  it  should  have 
been  reversed  as  to  Fulton  also.  The  original  judgment  of  the 
justice,  and  the  judgment  of  affirmance  of  the  common  pleas, 
must,  therefore,  both  be  reversed. 


Steuben  Special  Term,  October,  1847.     Welles,  Justice. 
The  People,  ex  rel.  Magee,  vs.  Densmore,  late  sheriff,  &c. 

In  all  casei  of  suits  and  proceedings  npon  writs  of  mandamus,  the  granting  of  costs 
to  the  one  party  or  the  other  is  exclusively  a  matter  of  discretion  with  the  court ; 
and  they  may  be  awarded  or  refused,  as  the  equity  and  justice  of  each  particular 
case  may  require. 

Where  a  rule  for  a  peremptory  mandamus  is  silent  as  respects  costs,  and  there  is 
nothing  to  show  that  it  was  the  intention  of  the  court  to  grant  costs  to  the  relator, 
such  rule  will  not  be  amended  so  as  to  provide  fiw  the  payment  of  costs. 

On  the  third  day  of  February,  1847,  at  a  special  term  of  the 
late  supreme  court,  the  relator  obtained  an  order  for  an  altema- 
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ti76  mandamus  to  be  directed  to  the  defendant,  late  sheriff  of 
Ontario  county,  commanding  him  to  file  in  the  office, of  the 
clerk  of  the  county  of  Ontario,  the  certificate  of  sale  executed 
in  his  name  by  AIgqzo  Seymour,  his  deputy,  a  copy  whereof 
was  annexed  to  the  moving  papers,  or  show  cause  &c.  at  the 
then  next  special  term  of  said  court,  why  a  peremptory  man- 
damus should  not  issue.  An  alternative  mandamus  was  issued 
in  pursuance  of  such  order,  which  with  a  certified  copy  of  the 
order,  was  duly  served  upon  the  defendant,  on  the  12th  day  of 
March  fpUowing.  On  the  9th  day  of  June,  1847,  the  same 
court,  at  a  special  term  thereof,  on  application  of  the  relator, 
made  an  order  that  a  peremptory  mandamus  issue ;  but  the 
order  was^lent  as  to  costs. 

The  affidavits  read  on  the  present  motion,  show  that  at  the 
last  April  special  term  of  the  court,  further  time  was  allowed 
the  defendant,  until  the  16th  day  of  May  following,  to  file 
and  serve  his  return  to  the  alternative  mandamus,  and  that  on 
the  said  9th  day  of  June  last,  the  defendant  not  having  filed 
or  served  any  return,  the  court  granted  the  order  for  a  peremp- 
tory mandamus,  by  default.  The  affidavit  of  the  attorney  for 
the  relator  states,  that  by  the  inadvertence  of  the  counsel,  the 
rule  entered  by  the  clerk  on  the  granting  of  the  peremptory 
mandamus  omitted  the  words  <<  with  costs."  The  affidavit  of 
Mr.  Howard,  the  deputy  cl^rk  of  the  court,  stated  that  on  the 
said  9th  day  of  June,  James  Edwards,  Esq.,  as  counsel  for  the 
relator,  upon  reading  and  filing  a  copy  of  the  alternative  man* 
damns,  copy  of  the  rule  of  the  3d  of  February,  1847,  and 
the  admission  of  service,  moved  for  a  peremptory  mandamus, 
and  no  opposition  being  made,  the  motion  was  granted.  That 
said  Edwards  handed  the  papers  to  him,  to  enter  the  rule, 
without  any  other  directions  than  that  the  motion  for  a  peremp- 
tory mandamus,  was  granted;  whereupon  he,  the  deputy, 
entered  the  rule  as  above  stated.  That  the  motion  was 
granted  by  de&ult,  no  one  appearing  to  oppose.  The  deputy 
swears  farther,  that  if  he  had  been  aware  of  the  statute,  (2  A 
S*  614,  i  44,  2c{.  ^.)  or  had  hifl  attention  been  called  to  it  "he 
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would  have  entered  the  aaid  rule  as  it  ought  to  have  been  daae^ 
with  costs." 

A  motion  was  now  made  to  amend  the  rule  directing  the  pe- 
remptory mandamus  to  issue,  by  adding  thereto  the  words 
'^  with  costs,"  in  such  manner  as  to  give  to  the  relator  the  costs 
of  the  proceedings,  doc. 

E.  Howelly  for  the  motion. 

W.  Barnes^  in  opposition. 

Welles,  J.  The  counsel  for  the  relator  supposes  that  the 
court,  on  granting  the  peremptory  mandamus  in  this  case,  was 
bound  by  law  to  grant  costs,  by  force  of  the  statute,  (2  R,  S. 
619,  §  41,)  and  it  appears  from  the  affidavit  of  the  deputy  clerk 
who  entered  the  rule,  that  if  his  attention  had  been  called  to 
the  section  of  the  statute  refered  to,  he  would  himself  have  so 
entered  the  rule,  without  reference  to  the  question  whether  the 
court  had  actually  granted  costs.  I  think,  however,  that  the 
court  had  a  discretion  to  allow  or  refuse  costs.  By  the  sixth 
section  of  the  <'  act  relative  to  proceedings  in  suits  commenced 
by  declaration  and  for  other  purposes,"  {Laws  of  1833,  p.  395, 
§  6,)  it  is  provided  that  "  in  suits  and  proceedings  upon  writs  of 
mandamus,  the  supreme  court  ma/,  in  its  discretion,  award  or 
refuse  costs  to  any  party  therein."  But  independent  of  the 
law  of  1833, 1  think  it  very  questionable  wbetlier  the  present 
case  came  within  the  provision  of  the  section  of  the  revised 
statutes  referred  to.  The  case  provided  for  there  is  where  the 
mandamus  is  granted  '^  upon  the  coming  in  of  a  return  to  a 
previous  mandamusJ^  In  this  case  there  was  no  return  to  the 
alternative  mandamus.  ( The  People,  ex  reL  Mathews,  v.  On- 
ondaga C.  P.  10  Werid,  698.)  As  the  law  now  stands,  there- 
fore, I  think  it  safe  to  say  that  in  all  cases  of  mandamus,  the 
granting  of  costs  to  the  one  party  or  the  other,  is  exclusively  a 
matter  of  discretion  with  the  court,  and  they  may  be  awarded 
or  refused,  as  the  equity  and  justice  of  each  particular  case 
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The  only  remaining  subject  of  inquiry  is,  did  the  court  upon 
granting  the  rule  for  a  peremptory  mandamus,  actually  order 
the  defendant  to  pay  costs?  If  they  did,  and  by  the  inadver- 
tence of  the  counsel  or  the  clerk,  it  was  omitted  to  be  inserted 
in  the  rule,  I  think  I  should  be  justified  in  ordering  the  amend- 
ment moved  for.  But  this  should  be  made  clearly  to  appear ; 
as  the  present  court  have  no  power  to  review  the  proceedings 
of  the  late  court.  And  if  that  court  did  not  decide  that  the 
relator  should  have  costs,  the  order  being  sufficient  on  its  face  to 
be  operative,  I  think  it  must  now  be  regarded  in  the  same  light 
as  if  it  had  in  terms  denied  costs. 

The  affidavits  entirely  fail  to  show  that  costs  were  in  fBLCi 
granted  by  the  court,  upon  ordering  the  peremptory  mandamus. 
The  only  witnesses  on  the  subject  are  Mr.  Howell,  the  attorney 
for  the  relator,  and  Mr.  Howard,  the  deputy  clerk.  They  both 
state  in  their  affidavits  that  the  order  was  granted  by  default 
Neither  says  a  word  as  to  what  the  ^decision  of  the  court 
actually  was,  on  the  subject  of  costs.  I  infer  from  the  affidavit 
of  the  deputy  clerk,  that  the  court  did  not  in  fact  grant  costs ; 
although  he  would  have  entered  the  rule  with  costs  upon  his 
own  responsibility,  had  he  understood  the  law  the  same  as 
when  his  attention  was  afterwards  directed  to  the  statute. 

The  motion  is  denied,  but  without  costs. 


Same  Term.     Before  the  same  Justice. 
Tanner  and  wife  vs.  Niles  and  others. 

In  proceedings  for  the  partition  of  land,  either  at  law  or  in  equity,  it  is  not  i 
though  in  most  cases  it  is  advisable,  to  make  persons  parties  who  are  entitled  only 
to  dower  in  the  premises,  which  has  not  been  admeasured,  and  which  extendi  to 
the  whole  of  the  premises  of  which  partition  is  sought 

If  the  dower  extends  to  the  whole  of  the  premises  held  in  coomMm,  then  is  no  rea- 
son for  making  the  doweress  a  pajty,  except  where  a  partition  of  the  piembei 
cannot  be  made  withoat  great  prejudice  to  the  owners  thereof,  and  a  sale  tfaenAm 
becomes  naeessaiy;  in  which  caee  there  is  a  manifest  propriety  in  makiDf  Imt  4 
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party,  a»  the  pnichaeerwill  hold  the  land  porchaaed  by  him,  free  and  difchaiged 

fh>iD  the  dower  intareit ;  provided  the  dowcrcw  has  been  made  a  party. 
In  that  case  the  doweress  is  obliged  to  contribote  to  the  costs ;  because  they  are  to 

be  paid  from  the  proceeds  of  the  sale,  and  the  residue  is  to  be  distributed. 
But  where  an  actual  partition  and  division  of  the  land  among  the  Joint  tenants  and 

tenants  in  common  takes  place,  ^be  judgment  or  decree  in  partition  will  not  affect 

the  tenant,  or  person  having  a  claim  as  tenant  in  dower  to  the  whole  premises. 
The  statute  does  not,  in  any  case,  contemplate  a  setting  offer  admeasurement  of  a 

dower  interest,  in  a  partition  suit 
Method  of  apportioning  the  costs  of  a  partition  suit,  among  the  several  parties  to 

such  suit 

In  EauiTT.  This  was  a  bill  for  partition.  Some  time  pre^ 
viouB  to  the  commencement  of  the  suit,  Nathaniel  Wallis^  jun. 
died  intestate,  seised  of  real  estate  situated  in  the  county  of 
Steuben,^ and  leaving  a  widow  (Betsey,  since  married  to  the 
defendant  Jonathan  Niles)  and  twelve  children  him  surviving. 
The  names  of  the  children  were  Lucy,  the  wife  of  Clark  Tanner, 
(the  complainants,)  Erastus  WalUs,  George  C.  Wallis,  Miles  Wal* 
lis,  Nelly  the  wife  of  William  Gay,  Sally  Ann  the  wife  of  Garret 
D.  Powell,  Isabel  the  wife  of  Moees  S.  Bennet,  Edward  E. 
Wallis,  Eliza  Wallis,  Nancy  Wallis,  Joel  Wallis  and  William 
Wallis.  William  died  intestate  and  without  lawful  issue,  before 
the  commencement  of  this  suit.  The  widow  and  her  husband, 
with  all  the  surviving  children  except  the  plaintiff  Lucy  Tan- 
ner, are  made  defendants.  By  a  decretal  order  in  Che  cause 
made  before  the  vice  chancellor  of  the  sixth  circuit,  and  bearing 
date  the  11th  of  February,  1847,  the  rights  and  interests  of  all 
the  parties  were  declared  as  follows :  1.  That  the  defendant 
Betsey  Niles  was  entitled  to  an  estate  in  dower  in  the  premises 
of  which  partition  is  sought,  and  also  to  a  life  estate  in  the  por^ 
tion  of  the  premises  descended  to  William  Wallis.  2.  That 
the  defendant  Jonathan  Niles,  as  husband  of  the  said  Betsey, 
was  entitled  to  his  marital  rights  in  the  share  or  interest  of  the 
said  Betsey,  and  to  none  other.  3.  That  each  of  the  eleven 
surviving  children  of  the  said  Nathaniel  Wallis,  jun.  deceased 
was  entitled  to  one  equal  eleventh  part  of  the  saidpremises^HHib- 
ject to  th^ rights  of  the  said  Betsey  Nilea  aaabovedecbored  ; 
.  apd  that  the  shares  of  the  following  named  partisa  ware  subject 
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to  deductions  for  pajrments  by  their  ancestor  in  bis  lifetime,  by 
way  of  advancement,  viz.  The  shares  of  the  defendants  Eras- 
tus  Wallis,  George  C.  Wallis  and  Miles  Wallis,  of  $800  each ; 
the  shares  of  the  complainant  Lucy  Tanner,  the  defendants 
Nelly  Gay,  Sally  Powell  and  Isabel  Bennet,  of  $400  each.  By 
the  report  of  the  commissioners  appointed  in  and  by  the  said 
decretal  order,  now  presented,  it  appeared  that  the  defendants 
Erastus  Wallis,  George  C.  Wallis  and  Miles  Wallis  were  respec* 
tively  excluded  from  any  share  in  the  estate  of  their  father,  on 
the  ground  that  the  advancements  to  them  were  equal  to  the 
amount  of  their  shares  in  the  estate.  The  commissioners  then 
went  on  and  made  an  actual  division  of  the  premises  among 
the  remaining  nine  parties ;  first  setting  off  and  allotting  to 
Betsey  Niles  a  certain  portion  in  full  for  her  dower«as  the  late 
widow  of  Nathaniel  Wallis,  jun.  deceased,  and  her  life  estate 
in  the  share  of  her  deceased  son  William  Wallis,  and  then  di- 
viding the  residue  of  the  lands  among  the  remaining  eight  chil- 
dren, making  deductions  for  the  advancements  made  to  the 
daughters  as  above  stated. 

The  only  question  now  presented  was  upon  the  apportion- 
ment of  the  costs  among  the  respective  parties. 

R,  Campbell^  Jr.  for  the  plaintiffs. 

D.  B.  Prasser,  for  the  defendants. 

Welles,  J.  By  the  revised  statutes,  {vol.  2,  p.  317,  }  1,)  it 
is  provided  that  when  several  persons  shall  hold  and  be  in  pos- 
session of  any  lands,  d&c.  as  joint  tenants  or  as  tenants  in  com- 
mon, &c.  one  or  more  of  such  persons,  being  of  full  age,  may 
apply  by  petition  for  a  division  and  partition,  &c.  Section  6 
provides,  that  <<  every  person  having  any  such  interest  as  afore- 
said, whether  in  possession  or  otherwise,  and  every  person 
entitled  to  dower  in  such  premises,  if  the  same  has  not  been 
admeasured,  may  be  made  a  party  to  such  petition."  Section 
36  declares,  that  the  judgment  of  the  court  upon  the  report  of 
the  conunissioners  shall  be  bindmg  and  conclusive  <'  on  aD  par- 
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ties  named  therein  and  their  legal  representatives,  who  shall,  at 
the  time,  have  any  interest  in  the  premises  divided,  as  owners 
in  fee,  or  as  tenants  for  years,  or  as  entitled  to  the  reversion, 
remainder  or  inheritance  of  such  premises,  after  the  termination 
of  any  particular  estate  therein ;  or  who,  by  any  contingency 
contained  in  any  will  or  grant,  or  otherwise,  may  be,  or  may 
become,  entitled  to  any  beneficial  interest  in  the  premises, 
or  who  shall  have  any  interest  in  any  undivided  share  of 
the  premises,  as  tenants  for  years,  for  life,  by  the  curtesy,  or 
in  dower."  "  §  36.  But  such  judgment  and  partition  shall 
not  afiect  any  tenants,  or  persons  having  claims  as  tenants 
in  dower,  by  the  curtesy  or  for  life,  to  the  whole  of  the  prem- 
ises which  shall  be  the  subject  of  such  partition  ;  nor  shall  such 
judgment  and  partition  preclude  any  person  except  such  as  are 
specified  in  the  last  section,  from  claiming  any  title  to  the  prem- 
ises in  question,  or  from  controverting  the  title  or  interest  of  the 
parties,  between  whom  such  partition  shall  have  been  made." 

Upon  a  *careful  examination  of  the  above  recited  provisions 
of  the  statute,  in  connection  with  other  portions  of  it,  I  am  led 
to  the  conclusion  that  in  proceedings  for  the  partition  of  lands, 
&c.  either  at  law  or  in  equity,  it  is  not  necessary,  though  in 
most  cases  it  is  advisable,  to  make  persons  parties  who  are  en- 
titled only  to  dower  in  the  premises,  which  has  not  been  ad- 
measured, and  which  extends  to  the  whole  of  the  premises  of 
which  partition  is  sought. 

The  first  section  of  the  act  provides  for  making  partition 
where  the  lands  are  held  by  joint  tenants  and  tenants  in  cam- 
man.  Neither  of  these  embrace  persons  claiming  a  right  of 
dower.  {Bradshaw  v.  Callaghan,  5  John.  80.)  The  6th  sec- 
tion, however,  provides  for  making  persons  entitled  to  dower  only, 
parties  to  the  suit,  where  the  dower  has  not  been  admeasured. 
But  if  such  dower  extends  to  the  whole  of  the  premises  held  in 
common,  as  in  the  present  case,  there  is  no  reason  for  making 
the  person  entitled  to  it  a  parly,  except  where  a  partition  of  the 
premises  cannot  be  made  without  great  prejudice  to  the  owners 
thereof,  and  a  sale  therefore  becomes  necessary ;  in  which  case 
there  is  a  manifest  propriety  in  making  her  a  party ;  as  the 
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pufchaser  will  hold  the  land  purchased^  free  and  diephftiged 
from  the  dower  interest,  provided  she  has  been  made  a 
party,  (§  51 ;)  and  in  that  case  she  is  obliged  to  contribute  to 
the  costs,  becaase  they  are  to  be  paid  from  the  proceeds  of  the 
sale,  and  the  residue  is  to  be  distributed.  (§  54)  But  where 
an  actual  partition  and  division  of  the  land  among  the  joint 
tenants  and  tenants  in  common  takes  place,  the  judgment  will 
not  affect  the  tenant,  or  person  having  a  claim  as  tenant  in 
dower,  &c.  to  the  whole  premises.  (§  36,  above  cited.)  The 
act,  i  think,  does  not  in  any  case  contemplate  a  setting  off  or 
admeasurement  of  a  dower  interest,  in  a  partition  suit.  Where 
the  dower  interest  is  in  an  undivided  share  of  the  lands  to  be 
divided,  it  is  always  proper  to  make  the  person  having  such  in- 
terest a  party,  as  in  that  case  the  judgment  will  be  binding 
upon  her,  and  her  interest  will  be  limited  to  such  share  when 
set  apart.  (§§  35,  36.  Coles  v.  Coles,  15  John,  319.)  In  the 
case  last  cited,  the  court  held  that  where  the  object  was  to  sell 
the  real  estate  under  the  partition  act,  the  widow  might  be 
made  a  party,  and  then  she  would  be  concluded ;  but  that  she 
was  not  to  be  made  a  party  in  partition  for  the  purpose  of  set- 
ting off  her  dower.  I  am  aware  that  the  case  was  decided 
under  the  act  of  the  15th  of  April,  1813,  but  I  am  unable  to 
perceive  any  substantial  difference  between  that  act  and  the 
revised  statutes  in  this  respect.(a) 

My  opinion  therefore  is,  that  so  far  as  respects  Betsey  Mies' 
interest  in  dower  in  the  premises  in  question,  she  will  not  be 
bound  or  affected  by  the  decree  in  this  case,  as  that  interest  ex- 
tended to  the  whole  premises  sought  to  be  divided,  and  in  refer- 
ence to  that  interest  she  is  not  chargeable  with  any  costs. 
{Bradshaw  v.  Ccdlctghan,  8  John.  565.)  But  as  she  was  also 
entitled  to  a  life  estate  in  the  share  of  her  deceased  son  William 
WalUs,  as  tenant  in  common  with  the  surviving  children  and 
heiis  of  Nathaniel  Wallis,  jun.  deceased,  she  should  be  chaiged 
with  the  payment  of  one  equal  ninth  part  of  all  the  costs  in 
the  suit. 

(a)  See  the  note  of  the  Rerisen  to  the  7th  eeelion  of  the  etetuta 
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The  defendants  Erastus  Wallis,  George  C.  Wallis  and  Miles 
Wallis  ought  not  to  be  charged  with  any  of  the  costs ;  inas- 
much as  they  receive  no  portion  of  the  land  partitioned.  They 
are  made  defendants,  and  have  not  appeared  in  the  cause. 
The  decree  will  conclude  them,  but  I  think  it  would  be  unjust 
to  subject  them  to  the  payment  of  any  part  of  the  costs.  The 
decree  should  be  that  the  costs  be  apporti<med  and  paid  equally 
between  the  nine  remaining  parties  to  the  suit. 

Decree  accordingly. 


Kings  GENsaAt  T^rm,  November,  1847.    Sironff^  Morae^ 
and  BaradOj  Justices. 

LoTT  and  wife  vs,  Wyckopp. 

A  testator,  whose  will  took  effect  previoiu  to  1830,  by  the  Mcond  clause  thereof  de- 
mised bis  real  estate  unto  his  four  sons,  R.,  A.,  I.  and  J., ''  to  them  and  the  heirs 
lawful  from  their  bodies,  share  and  share  alike,  and  if  any  of  my  sons  die  without 
lawful  issue,  all  his  right,  title  and  interest,  in  my  real  estate,  shall  devolve  upon 
my  surviving  sons,  to  be  equally  divided  aorang  them.  And  if  ail  my  sons  shall 
die  without  lawful  issue,  then  the  children  of  my  daughters  shall  have  all  my  real 
estate,  to  them,  their  heirs  and  assigns  forever,  but  my  grandsons  shall  have  a 
double  share  each  to  each  of  my  granddaughters."  Held  that  an  estate  tail  was 
given  to  the  four  sons  of  the  testator  by  the  primary  devise  to  tbem ;  and  that  by 
virtue  of  the  statute  of  1786,  abolishing  enteils,  they  became  seised  of  the  lands 
devised,  in  fee  simple  absolute.  Held  also^  that  the  subsequent  limitations  of  such 
lands,  contamed  in  the  will,  were  null  and  void.  Barevlo^  J.  dissejUedf  holding 
that  the  statute  abolishing  entails  merely  affected  the  primary  devise  in  tail,  by 
turning  it  into  a  fee  simple,  and  left  the  secondary  disposition  to  operate  by  way 
of  executoiy  devise. 

Where,  upon  the  whole  will,  there  is  a  devise  of  an  estate  tail,  either  expready  or 
by  implication,  the  act  of  1786  applies.  It  does  not  annul  the  devise,  but  turns 
the  estate  tail  into  a  higher  estate.    Per  Strong,  P.  J. 

The  statute,  however,  does  not,  in  terms,  or  by  necessary  implication,  extend  to 
determmable  fees.    Per  Strong,  P.  J. 

Where  the  words  of  a  statute  are  susceptible  of  two  meanings,  one  favorable,  and 
the  other  hostile,  to  ita  principal  design,  the  former  should  prevail,  and  oootrol  tha 
oooatrnction.    Per  Stbomo,  P.  J. 
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This  was  an  action  of  ejectment,  brought  to  recover  lands 
lying  in  Kings  county,  tried  at  the  Kings  circuit,  in  April,  1846, 
before  Edmonds,  C.  J.  A  verdict  for  the  plaintiffs  was  taken, 
by  consent,  for  one  undivided  half  part  of  the  premises,  subject 
to  the  opinion  of  this  court  on  a  case  made,  containing  the  fol- 
lowing admitted  facts. 

Albert  Terhune,  being  seised  of  the  premises  in  question,  on 
the  10th  day  of  February,  1797,  made  his  will,  by  the  second 
clause  of  which,  he  devised  his  real  estate  unto  his  four  sons, 
Roelof,  Abraham,  Isaac,  and  John,  ^'  to  them  and  the  heirs 
lawful  from  their  bodies,  share  and  share  alike,  and  if  any  of 
my  sons  die  without  lawful  issue,  all  his  right,  title,  and  inter- 
est, in  my  real  estate,  shall  devolve  upon  my  surviving  sons,  to 
be  equally  divided  among  them.  And  if  all  my  sons  shall  die 
without  lawful  issue,  then  the  children  of  my  daughters  shall 
have  all  my  real  estate,  to  them,  their  heirs  and  assigns  forever, 
but  my  grandsons  shall  have  a  double  share  each  to  each  of 
my  granddaughters." 

At  the  date  of  the  will,  the  testator  had  four  sons,  who  are 
named  in  the  will,  and  three  daughters,  viz.  Maria,  Anne,  and 
Margaret.  Maria  was  then  the  wife  of  Stephen  Emmons,  by 
whom  she  then  had  two  sons  Uving,  Abraham  and  Isaac. 
Maria  died  in  1799 ;  her  husband  having  before  also  died. 
The  testator  died  the  7th  of  April,  1801,  leaving  him  surviving 
his  said  four  sons  and  two  daughters,  Anne  and  Margaret,  and 
two  grandsons,  Abraham  Emmons  and  Isaac  Emmons. 

The  four  sons  went  into  possession,  and  so  remained  until 
the  13th  of  January,  1806,  when  Roelof  died  without  ever  hav- 
ing had  issue,  and  leaving  his  will,  by  which  he  devised  his 
share  in  the  premises  to  his  three  surviving  brothers.  Isaac 
Terhune,  another  son,  died  on  the  2d  of  October,  1835,  leaving 
a  widow,  who  still  survives,  but  without  leaving  any  issue,  and 
devising^  by  his  will,  all  his  interest  in  the  premises  to  his 
brother  John ;  and  making  a  provision  for  his  widow,  which 
she  accepted  in  lieu  of  dower.  Abraham  Terhune,  another 
^n,  died  on  the  19th  of  October,  1840,  without  issue,  leaving  a 
widow.    By  his  will,  he  devised,  by  a  residuary  clause  thereof^ 
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his  interest  in  the  premises  to  his  said  wife  and  Maria  Lott,  one 
of  the  plaintiffs,  to  be  equally  divided  between  them.  John 
Terhune,  being  the  last  surviving  son,  entered  into  possession 
of  the  whole  of  the  premises,  and  held  the  same  until  the  29th 
of  June,  1842,  when  he  also  died,  intestate  and  without  issue. 
Anne,  daughter  of  Albert  Terhune,  died  in  1826,  without  leav- 
ing any  issue.  Abraham  Emmons  died  in  1810,  without  issue. 
Isaac  Emmons,  the  remaining  son  of  Maria,  married  Ann  Den- 
ise,  by  whom  he  had  a  daughter  Maria,  who  is  one  of  the  plain- 
tiffs ;  her  father  and  mother  both  being  dead.  Margaret 
Terhune,  daughter  of  Albert  Terhune,  married  John  Wyckoff, 
by  whom  she  had  twelve  children,  ten  of  whom  are  still  living, 
and  Eliza,  a  descendant  of  one  of  the  two  deceased  children, 
now  the  wife  of  Martin  J.  Johnson. 

The  plaintiff  claims,  as  heir  at  law  of  John  Terhune,  and  as 
devisee  under  Abraham's  will,  four-eighteenths  of  the  premises 
in  question. 

W.  J.  Cogswell  4*  -H  B.  Cowles,  for  the  plaintiffs.  I.  Upon 
the  death  of  Albert  Terhune,  his  sons  Roelof,  Abraham,  Isaac 
and  John,  became  seised  of  an  estate  in  fee  simple  absolute  in 
his  real  estate  as  tenants  in  common.  1.  Were  it  not  for  a 
statute  of  this  state,  passed  February  23,  1786,  abolishing  en- 
tails, and  the  act  of  1782,  thereby  repealed,  ( GhreenL  L,  vol.  1, 
205,)  his  sons  would,  by  the  devise  to  them  contained  in  his 
will,  have  taken  an  estate  in  fee  tail  in  his  real  estate,  by  ex- 
press words.  (Co.  Litt.  19,  a.  6.  20  a.  Westm.  2.  13  Edw. 
1,  ch.  1,  cited  2  Just.  332  to  336.  StattUe  of  WiUs,  32  Hmnf 
8,  ch.  1.  Coivp.  234.  Const  of  the  State  of  N.  Y.  1777, 
§  35.)  That  is  to  say,  they  would  have  taken  several  estates 
in  tail  with  cross-remainders  in  tail.  (4  Cruise,  ith  Am.  ed.  by 
Huntington,  tU.  32,  Deed  21,  p.  318,  §  59.  Doe  v.  Wain- 
wright,  5  T.  R.  427.  Dyer,  303.  King  v.  Rumbal,  Croke 
James,  448,  cited  in  Feame,  8th  Lond.  ed.  by  C.  Butler,  243. 
Wright  V.  Holford,  Cowp.  31.  4  T.  R.  710.  Doe  v.  WM,  1 
Taunt.  234.  Cruise,  tit.  Devise,  ch.  16,  §§  26,  45.  2  Ea^, 
36.)    2.  By  the  operation  of  that  statute,  in  force  when  the  will 
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was  made  and  at  the  death  of  the  testator,  those  several  estates 
tail  were  converted  into  fees  simple  absolute.  (1 R.  L.  52.'  2 
Greerd.  L.  205.  Anderson  v.  Jackson,  16  John,  403,  404. 
Wilkes  V.  Lyon,  2  Cowen,  391,  393.  Lyon  v.  Burtis,  20 
John,  489.  C?r(mf  v.  Townsend,  2  £E//,  556.  2  /?cnio,  337. 
12  Font/.  169.) 

II.  Under  that  devise,  upon  the  death  of  either  son  without 
issue,  his  right,  title  and  interest  in  the  real  estate  whereof  Al 
bert  Terhune  died  seised,  would,  were  it  not  for  the  statute  of 
1786,  have  vested  in  possession  in  the  survivors  by  way  of  re 
mainder.  [Chadock  v.  Cowley,  Cro.  James,  696,  cited  in 
Fearne,  243.  5  T.  R.  427.  Spalding  v.  Spalding,  Cro.  JameSf 
84,  a.  Dyer,  303,  a.  Wright  v.  Pierson,  cited  in  Feame^ 
126.  1  Jann,  on  Wills,  359.)  Being  limited  upon  a  previous 
vested  estate  of  freehold,  it  must  have  taken  effect  as  a  remain- 
der, if  at  all.  [Doe  v.  Morgan,  1  T.  iJ.  763.)  It  could  not 
by  way  of  executory  devise.  {Fearne,  385,  284.  Purefoy  v. 
Rogers,  2  Saund.  388,  n.  9.  Com,  Rep.  372.  Wealthy  v. 
Boswell,  Rep,  K,  B.  Temji,  Hardw,  258.  Tenny,  ex  denu 
Agar,  V.  Agar,  12  East,  253  to  261.  Wilkes  v.  Lyon,  2  Cowen, 
333;  389.)  But  that  remainder  being  also  an  estate  in  tail, 
could  no  more  live  under  the  operation  of  our  statute  abolishing 
entails,  than  the  previous  estate  in  tail  to  the  sons. 

III.  The  sons  of  Albert  Terhune  having  become  seised,  at 
his  death,  of  an  estate  in  fee  simple  absolute  in  his  real  estate, 
the  subsequent  limitations  in  that  devise  became  inoperative 
and  void.  (2  BL  Com.  ch.  11,  tit.  Estates  in  Possession  and 
Remainder,  ^c.  p.  167,  §  2.    Plow,  29.) 

IV.  The  plaintiffs,  in  right  of  the  plaintiff  Maria  Lott,  are 
entitled  to  recover  a  share  in  the  real  estate  claimed  in  the  de- 
claration in  this  cause,  equal  to  four-eighteenths.  1.  In  the 
events  that  have  happened,  there  are  thirteen  perscms  entitled 
to  share  in  the  real  estate  whereof  Albert  Terhune  died  seised, 
viz.  the  ten  surviving  children  of  Margaret  Wyckoff,  Ann  Ter- 
hune, widow  of  Abraham,  and  Maria  Lott  and  Eliza  Johnsoo, 
great  nieces  of  John  Terhune.  2.  Abraham  'Ferhone  died 
seised  of  an  undivided  third  part  th^eo^  and  at  his  dea^^Ma- 
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ria  Lott  became  seised  of  the  one-half  of  his  one-third,  as  devi- 
see  under  his  will,  and  Ann  Terhune  of  the  other  half  thereof. 
John  Terhune  died  intestate  seised  of  two  other  undivided 
thirds  thereof.  At  his  decease,  Maria  Lott  also  became  seised 
of  the  one-twelfth  of  his  two  thirds  thereof,  as  one  of  his  heirs 
at  law.  (1  JR.  S,  752,  §§  8,  9.)  Making  the  share  of  Maria 
Lott,  in  the  whole  of  the  said  real  estate,  equal  to  four-eigh- 
teenths. 

y.  Should  that  devise,  notwithstanding  the  statute  abolish- 
ing entails,  be  so  construed  as  to  allow  the  share  of  either  son, 
upon  his  dying  without  issue,  to  go  over  to  the  survivor  by  way 
of  executory  devise,  then,  and  in  that  case,  the  devise  would  be 
executed  in  John,  the  ]ast  survivor.  {Doe  v.  Founereau^  Doug, 
479.  Fearne,  526.  Cruise,  vol  6, 466,  tit.  Devise,  38,  cA.  20, 
§§  26,  28.)  And  the  fee  would  become  absolute  in  him.  {Ly- 
on V.  Burtis,  20  John.  486,  489.  1  JR.  L.  62.)  Then  Maria 
Lott's  share  in  the  estate  would  be  equal  to  one  undivided 
twelfth  part  thereof,  as  one  of  his  heirs  at  law. 

YI.  The  limitations  in  that  devise  to  the  children  of  the  tes- 
tator's daughters  cannot  take  effect  as  a  remainder,  in  conse- 
quence of  our  statute  abolishing  entails.  {Lyon  v.  Burtis,  20 
John,  486,  and  authorities  there  cited.)  Nor  as  an  executory 
devise ;  as  it  depends  upon  an  indefinite  failure  of  issue.  {Beau- 
clerk  V.  Doremer,  2  Atk.  308.  Tenny  v.  Agar,  12  East,  253. 
WUkes  V.  Lyon,  2  Cowen,  333,  396  to  399.  Patterson  v.  El- 
lis, 11  Wend.  287,  293.)  But  if  it  could,  Maria  Lott  would  in 
that  case  be  entitled  to  a  share  in  the  estate  equal  to  two-eigii- 
teenths ;  taking,  under  the  will  of  Albert  Terhune,  the  share 
which  her  father,  Isaac  Emmons,  son  of  Maria  Emmons,  the 
daughter  of  Albert  Terhune,  would  take  if  living.  (1  Jarm.  on 
Wills,  728,  733, 736.  Goodright  v.  J(mes,  4  Maule  ^  Sel.  88. 
1  B.^  P.  250.  2  WUs.  29.)  But  the  plaintiffs  insist  that 
Abraham  Terhune  died  seised  in  fee  of  one  undivided  third 
part  of  the  estate,  and  John  Terhune  of  the  other  two-thirds 
thereof;  and  that  the  plaintiffs  are  entitled  to  recover  a  share 
in  the  premises  in  question  equal  to  four-eighteenths,  for  the 
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reasons  above  given.     {GemeUs  v.  Ward,  Willed  Rep.  211. 
3D.^  E,  94,  88.     1  Jarm.  an  WUlSy  40.) 

John  A.  Lott  4*  Greo,  Wood,  for  the  defendants*  I.  The  four 
sons  of  Albert  Terhune  would,  anterior  to  the  acts  of  1782  and 
1786,  have  taken,  under  the  primary  devise  to  them  in  his  wiU, 
respectively,  an  estate  tail  in  the  premises  devised.  {Cruis€?s 
Dig,  tU.  2,  Estate  Tail,  ch.  1,  §  1, 12.  Id.  tit.  38,  Devise^ch. 
12,  i  2,  5.)  II.  On  the  death  of  either  one  of  said  sons,  his 
estate  tail,  as  aforesaid,  in  case  he  died  without  leaving  issue 
living  at  his  death,  would  have  gone  over  to  the  surviving  sons ; 
which  would  have  the  effect  of  making  the  primary  devise  in 
tail  subject  to  a  contingent  determination  upon  the  happening 
of  that  event  Because,  1.  The  limitation  over  to  the  children 
surviving  the  first  taker,  confines  the  failure  of  issue  to  the  death 
of  the  first  taker,  at  which  time  the  event  of  survivorship  of 
course  takes  place.  2.  An  estate  tail,  as  well  as  a  fee,  may  be 
subject  to  such  conditional  limitation.  {Cruisers  Dig.  tit.  32, 
Deed,  ch.  24,  §  52 ;  tit.  38,  Deinse,  ch.  15,  §§  25, 35, 36 ;  tit.  16, 
Remainder,  ch.  1,  5  63,  ch.  2,  §  32 ;  tU.  32,  Deed,  ch.  26,  §  18. 
Davis  V.  NortoTi,  2  P.  Wms.  390.)  III.  The  act  of  1786  ope- 
rating on  this  will,  turned  the  first  primary  estate  tail  into  a  fee. 
{See  1  R.  L.  of  1813,  p.  52.)  IV.  Being  turned  into  a  fee,  it 
is  still  subject  to  the  same  contingent  determination,  viz.  upon 
the  death  of  the  first  taker  without  leaving  issue  living  at  his 
death.  And  upon  the  happening  of  that  event,  the  first  estate 
ceases,  and  the  limitation  over  to  the  surviving  sons  takes  effect 
{Anderson  v.  Jackson,  16  John.  382,  and  cases  cited.  See  Pos- 
dick  V.  Cornell,  1  Id.  440 ;  Cruisers  Dig.  tit.  Devise,  ch.  20,  § 
24 ;  11  John.  337 ;  Cutter  v.  Doughty,  23  Wend.  518.)  T.  John 
Terhune,  one  of  the  sons,  having  survived  all  his  brothers,  who 
all  died  without  leaving  issue  at  their  death,  the  whole  real 
property  vested  in  him  as  such  survivor,  under  the  limitation  of 
the  will.  {Cruise,  tit.  Devise,  ch.  20,  i  1, 17, 18,19,22.  Jackson 
V.  Ehnendorf,  3  Wend.  222.  Jackson  v.  Christman,  4  Id.  277. 
Jackson  v.  Thompson,  6  Cowen,  178.  Jackson  v.  BeUtngeTf 
18  John.  381.     Cutler  v.  Doughty,  supra.)    VI.  John  Terhune 
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the  son  taking  under  the  secondary  devises  upon  the  limitations 
over,  the  parts  respectively  given  in  the  primary  devises,  took 
estates  in  fee  in  those  several  parts,  to  cease  and  determine 
upon  his  death,  without  issue  living  at  his  death ;  because,  1. 
The  primary  devise  being  made  upon  such  definite  failure  of 
issue,  the  ulterior  devise  will  be  construed  to  be  limited  upon  the 
like  definite  failure  of  issue.  (1  Ld.  Raym,  203.  Doug,  264. 
Radford  v.  Radford^  1  Keen^  486.)  2.  The  limitation  over  on 
the  death  of  John  without  issue,  being  to  the  children  of  his 
sisters,  the  daughters  of  the  testator,  such  children  (according 
to  a  well  established  rule  of  construction)  as  shall  be  living  at 
the  determination  of  the  estate  immediately  prior  thereto  will 
take.  {Ellison  v.  Airey,  1  Ves.  sen.  111.  Attorney  Gen.  v. 
Crispin^  1  Bro.  C.  C.  386,  and  cases  collected  in  Roper  on  Leg, . 
59.  Collin  V.  Collin,  1  Barb.  Ch.  Rep.  637.)  3.  This  rule 
has  the  eifect  of  confirming  the  failure  of  issue  to  the  death  of 
John,  and  not  embracing  an  indefinite  failure  of  his  issue.  {Rex 
V.  Jeffrey,  2  T.  R.  589.  6  John.  385.)  VII.  Such  of  the  chil- 
dren of  the  daughters  as  were  living  at  the  death  of  John,  take 
the  whole  estate  to  the  exclusion  of  grandchildren,  who  never 
take  under  that  designation,  when  there  are  children  who  answer 
fully  the  designation.  ( Tier  v.  Fennel,  1  Edw.  Ch.  Rep.  354. 
Jackson  v.  Bradshaw,  3  John.  297.  Jackson  v.  Stoats,  11  Id. 
246,  and  cases  died  in  Roper  on  Leg.  69.  2  Jarm.  on  WiUs, 
69,  73.  CtUler  v.  Dimghty,  supra.)  VIII.  Maria  Lott,  the 
plaintiff,  being  a  grandchild  and  the  child  of  the  daughter 
Maria,  takes  no  part  of  the  estate. 

Strong,  P.  J.  The  counsel  for  the  respective  parties,  who 
have  argued  the  case  very  ably,  agree  that  by  the  primary  de- 
vise of  the  land  in  dispute  to  the  four  sons  of  the  testator,  they 
would  have  taken  an  estate  tail,  if  the  will  could  be  construed 
agreeably  to  the  law  as  it  stood  previous  to  any  legislation  on 
the  subject  in  this  state.  By  the  act  of  February  23d,  1786, 
which  was  passed  before  the  date  of  the  will,  they  are  to  be 
deemed  and  adjudged  to  have  become  seised,  each  of  the  imdi- 
vided  fourth  part  of  such  land  in  fee  simple  absolute. 
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The  secondary  devises  to  the  sons  could  not,  consistently  with 
the  statute,  take  effect  as  cross  remainders ;  as  no  remainder 
can  be  limited  upon  an  estate  in  fee  simple.    It  has  been  long 
settled,  however,  and  was  the  rule  previous  to  the  passage  of 
our  revised  statutes,  that,  in  order  to  carry  into  effect  the  inten- 
tions  of  a  testator,  such  secondary  estates,  if  limited  to  take  ef- 
fect within  the  lives  of  persons  in  being  at  the  death  of  the  tes- 
tator, or  within  twenty-one  years  and  nine  months  thereafter, 
would  not  be  adjudged  technical  remainders,  but  should  be 
deemed  executory  ■doviseo ;  which  might  be  limited  by  a  will, 
but  not  by  a  conveyance  inter  vivos.^y^Ai  common  law,  where 
the  first  devise  is  in  terms  of  a  fee  simple,  and  that  is  followed 
by  a  subsequent  gift  of  the  same  lands  to  another,  provided  the 
*  first  taker  shall  die  without  lawful  issue  or  heirs  of  his  body, 
the  latter  provision  qualifies  the  former,  and  constitutes  the 
whole  either  an  estate  tail  or  a  determinable  fee.    If  the  secon 
dary  estate  is  to  take  effect  upon  an  indefinite  failure  of  issue, 
the  first  estate  becomes  an  estate  tail.    But  if  the  devise  be 
predicated  upon  a  failure  of  issue,  which  must  happen  to  make 
it  vest  within  the  requisite  time  for  limiting  executory  devises, 
the  primary  estate  is  a  determinable  fee.    This  is  by  impU- 
cation.    The  apparent  intention  of  the  testator,  in  this  case, 
indicated  by  the  first  devise,  if  taken  alone,  is  qualified  by  the 
subsequent  limitation,  showing,   upon  the  whole,  a  different 
intent.     And  taking  the  whole  will  together  it  is  evident  that 
he  did  not  design  to  confer  an  estate  free  from  all  qualifications. 
Where  upon  the  whole  mill  the  devise  is  of  an  estate  tail,  either 
expressly  or  by  implication,  the  act  of  1786  applies.    It  does  not 
annul  the  devise,  but  turns  the  estate  tail  into  a  higher  estate. 
The  statute  however,  does  not  in  terms,  or  by  implication,  ex- 
lend  to  determinable  fees.    The  primary  devises  in  Fosdick  v. 
Cornell,  (1  John.  440,)  Jackson  v.  Stoats^  (11  Id,  337,)  Anderson 
y^Jackson,  (16  Id,  382,)  and  Cutler  v.  Doughty,  (23  Wend, 
518,)  which  were  cited  on  the  argument,  were  in  terms  devises 
of  a  fee  simple ;  but  they  were  qualified,  and  reduced  to  deter- 
minable fees,  by  subsequent  executory  devises.    They  were  to 
take  effect,  if  at  all,  upon  a  failure  of  issue  within  the  prescribed 
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period.  Clearly  there  was  no  devise  of  ao  estate  tail  in  either 
of  those  cases,  and  they  have  no  application  to  the  case  now 
under  consideration.  In  the  present  case,  the  primary  devise 
to  the  testator's  four  sons  was  not  in  terms  of  a  fee  simple,  but, 
as  I  before  remarked,  of  an  estate  tail.  That  estate  was  in  no 
manner  restricted  or  qualified  by  the  subsequent  devises  of  the 
same  lands.  With  or  without  those  devises,  the  estate  tail 
given  to  each  would  have  terminated  on  his  dying  without  issue, 
and  not  until  then,  however  remote  the  failure  of  such  issue 
might  be.  Had  the  will  contained  no  other  than  the  primary 
devise  of  an  estate  tail,  there  would  have  been  a  reversion  left 
in  the  testator's  heirs.  That  reversion  would  have  been  cut  ofi* 
by  the  new  estate  given  by  the  statute.  The  subsequent  de- 
vises were  of  estates  carved  out  of  what  would  otherwise  have 
been  such  reversion.  What  difference  could  it  make  whether 
that  descended  to  the  heirs  or  was  devised  to  others  ?  Clearly 
the  same  rule  would  apply,  and  the  same  effect  be  produced. 
The  time  when  the  failure  of  issue  of  the  first  takers  might 
happen,  qualified,  and  could  affect,  the  secondary  estates  only. 
They  would  be  executory  devises  if  the  failure  must  necessarily 
happen  within  the  requisite  periods  ;  otherwise  they  would  be 
contingent  remainders.  But  in  either  case  they  might  have 
been  barred  by  a  common  recovery.  (4  Kenfs  Com.  270.) 
Chancellor  Kent  cites  in  support  of  this  position,  FearnCy  66, 67, 
107,  and  Driver  v.  Edgar,  {Cowp.  Rep.  379.)  In  that  case 
the  devise  was  to  Mary  Edgar  and  the  heirs  of  her  body  lawfully 
begotten,  and  in  case  she  should  depart  this  life  not  having 
children  or  child  lawfully  begotten  living  at  her  decease,  the 
estate  given  to  her  was  to  descend  and  go  to  the  testator's  heirs 
male.  Mary  Edgar  suffered  a  common  recovery,  and  died  with- 
out issue.  Lord  Mansfield  said  that  if  she  was  tenant  in  tail 
to  the  hour  of  her  death,  (which  he  said  she  was,)  nothing  was 
so  clear  as  that  all  conditions  limited  upon  such  estate  tail 
were  avoided  by  the  common  recovery  which  had  been  suflfered. 
If  the  act  of  1786  should  be  construed  to  operate  so  far  only  as 
to  convert  the  estate  tail  expressed  in  the  will  in  question  in 
this  case  into  a  determinable  fee,  then  the  subsequent  limita- 
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lions  would  be  valid.  But  then  the  absolute  power  of  alienation 
would  be  suspended  more  effectually,  and  for  a  longer  period, 
than  if  such  act  had  not  been  passed ;  as  the  proprietor  of  such 
fee  could  not  cut  off  the  executory  devises  by  suffering  a  com- 
mon recovery.  This  would,  in  some  degree,  contravene  the 
principal  object  of  the  framers  of'that  act,  which  was  to  prevent 
a  long  suspension  of  the  power  of  alienation  ;  and  the  presmnp- 
tion  is  therefore  against  such  construction.  It  is  not  conclusive, 
I  admit ;  as  it  frequently  happens  that  reformers  create  changes, 
in  particular  instances,  at  war  with  their  main  object,  and 
against  which  no  effectual  provision  could  well  be  made.  Still, 
when  the  words  of  a  statute  are  susceptible  of  two  meanings, 
one  favorable,  and  the  other  hostile,  to  its  principal  design,  the 
former  should  prevail  and  control  the  construction.  It  is  true 
there  is  nothing  in  the  statute  denoting  an  intention  to  destroy 
executory  devises.  But  it  is  by  no  means  probable  that,  while 
endeavoring  to  annihilate  one  species  of  perpetuity,  they  were 
solicitous  to  prolong  the  suspension  of  the  power  of  alienation 
in  a  more  objectionable  and  less  tangible  shape.  Neither  do  I 
think  that  the  terms  of  the  act  would  be  satisfied  by  confining 
the  change  to  the  first  clause  of  the  will.  It  necessarily  de- 
stroys any  interest  in  conflict  with  the  new  estate.  Clearly  it 
has  that  effect  in  the  case  of  a  technical  remainder.  Why  is  it 
not  equally  fatal  to  executory  devises  ?  The  terms  used  to 
define  the  substituted  estate  would  seem  to  preclude  the  idea  that 
it  was  to  be  subject  to  any  restrictions  or  limitations.  ^  That  is 
the  construction-  given  to  them  by  the  ablest  elementary  writers. 
Littleton,  quoting  from  Bracton  on  the  words  "  Feodem  sinh 
plex,^^  says,  "  Simplex  idem  est  quod  purum,  simplex  enim 
dicitur  quia  sine  plicio,  et  purum  didtur  quod  est  merum  el 
solum  sine  addition^  simplex  donatio  et  pura  est  ubi  nulla 
addita  est  conditio  sine  modits.  Simplex  envm  daJLur  quod 
nidlo  (zdditafnento  daiurP  Sir  Edward  Coke,  in  his  commen- 
taries on  Littleton,  says,  {vol,  1,  1  h.)  that  the  word  simple  prop- 
erly excludeth  both  conditions  and  limitations  that  defeat  or 
abridge  the  fee.  Sir  Matthew  Hale,  in  his  analysis  of  the  com- 
mon law,  says,  (p.  57,  §  30,)  "  An  absolute  fee  simple  is  such  as 
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has  no  bounds  or  limits  annexed  to  it,  and  is  an  estate  to  a 
man  and  his  heirs  absolutely  forever."  Powell,  in  his  work  on 
devises,  says,  {p,  230,)  "A  fee  simple  absolute  is  where  lands 
are  given  )o  a  man  and  his  heirs  absolutely,  without  any  end 
or  limitation  put  to  the  estate."  And  Chancellor  Kent  says, 
(4  Com.  5,)  "  A  fee  simple  is  a  pure  inheritance  clear  of  any 
qualification  or  condition.  It  is  an  estate  of  perpetuity,  and 
confers  an  unlimited  power  of  alienation."  Every  restraint 
upon  alienation  is  inconsistent  with  the  nature  of  a  fee  simple ; 
and  if  a  partial  restraint  be  annexed  to  a  fee,  as,  a  condition  not 
to  alien  for  a  limited  time,  or  not  to  a  particular  person,  it 
ceases  to  be  a  fee  simple  and  becomes  a  fee  subject  to  a  condi- 
tion." A  fee  simple  and  a  fee  simple  absolute  may  be,  as  I  in- 
timated on  the  argument,  and  as  was  said  by  Chief  Justice 
Thompson  in  Jackson  v.  Van  Zant,  (12  John.  177,)  the  same 
thing.  But  the  w^ord  "  absolute,"  prefixed  to  "  fee  simple"  in 
the  statute,  is  very  significant.  It  was  designed  to  prevent  any 
inference  that  the  substituted  estate  might  be  a  determinable 
fee — such  as  is  meant  by  Sir  William  Blackstone  (2  Com.  173,) 
and  other  writers,  when  they  say  that  a  fee  simple  may  be  lim- 
ited on  a  fee  simple  by  way  of  executory  devise.  When  speak- 
ing of  such  a  determinable  fee  (for  it  is  nothing  else)  they  never 
characterize  it  as  absolute  or  pure.  Indeed,  either  would  in- 
volve a  contradiction.  Sir  Matthew  Hale  draws  a  clear  dis- 
tinction between  the  two  estates.  After  giving  the  definition 
of  a  fee  simple  absolute,  which  1  have  already  quoted,  he  says, 
{p.  68,)  *'  A  limited  or  qualified  fee  simple  is  such  as  has  some 
collateral  matter  annexed  to  it  whereby  it  is  made  by  some  means 
determinable,  viz.  by  limitation  or  condition."  Powell,  quoting 
Plowden,  557,  in  classifying  estates  in  fee  simple,  speaks  of  the 
two  as  distinct  from  each  other.  The  same  distinction  prevails 
in  all  the  elementary  works  which  I  have  had  an  opportunity 
to  examine. 

The  statute,  by  conferring  the  absolute  estate,  without  any 
qualification  or  restriction  upon  those  who  would  otherwise 
have  become  seised  of  estates  tail,  necessarily  excludes  the  valid 
limitation  of  an  executory  devise.    Chancellor  Kent  says,  (4 
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Com.  270,)  "a  valid  executory  devise  cannot  exist  under 
an  absolute  power  of  disposition  in  the  first  taker.  When  an 
executory  devise  is  duly  created  it  is  a  species  of  entailed  estate 
to  the  extent  of  the  authorized  period  of  limitation.  It  is 
a  stable  inalienable  interest ;  and  the  first  taker  hais  only  the 
use  of  the  land  pending  the  contingency  mentioned  in  the  wilL" 
The  manifest  difference  between  the  statutory  substituted  estate, 
and  a  primary  estate  in  fee  simple,  qualified  by  a  subsequent 
executory  devise,  in  a  will,  is  this  :  by  the  executory  devise  the 
testator  declares  his  intention  to  qualify  the  estate  first  given 
in  terms,  and  it  is  reduced  accordingly.  But  there  is  no  such 
intent  expressed  in  the  statute.  That  does  not  declare  that 
the  converted  estate  may  be  qualified  by,  or  subject  to,  an  ex- 
ecutory devise,  but  it  b  peremptory  that  the  estate  must  be 
construed  to  be  a  fee  simple  absolute;  and  all  conflicting 
estates  specified  in  the  will  are  necessarily  destroyed.  The 
language  of  the  act  of  1830,  (1  R.  S.  722,  §  2,)  is  different ; 
that  act  provides  that  the  converted  estate  shall  be  adjudged  a 
fee  simple,  and  if  no  valid  remainder  be  limited  thereon^  shall 
be  a  fee  simple  absolute.  This  is  very  significant  to  show  that 
the  framers  of  that  act  supposed  that  although  a  remainder  could 
be  limited  upon  a  fee,  yet  that  it  could  not  co-exist  with  a  fee 
simple  absolute.  Such  opinion  is  also  apparent  firom  the  revi- 
sers' notes.  The  act  of  1830  cannot,  however,  have  any 
operation  in  the  case,  as  the  estate,  whatever  it  was,  vested  in 
the  sons  before  its  passage. 

In  this  case  I  think  we  are  bound  to  adjudge  that  the  four 
sons  of  the  testator  took,  under  the  primary  devise  to  them^ 
estates  in  fee  simple  absolute,  and  that  the  subsequent  limita- 
tions of  the  lands  devised  to  them  are  null  and  void.  In  doing 
this  we  shall  defeat  some  part  of  the  intentions  of  the  testator. 
There  can  be  no  doubt  as  to  those  intentions.  They  are  clear- 
ly expressed.  His  principal  intention  was  to  give  an  estate  tail 
to  his  four  sons.  The  statute  defeats  that,  and  it  is  equally 
&tal  to  the  other  intentions  which  are  at  war  with  its  main 
design.  It  is  undoubtedly  desirable  that  the  intentions  of  the 
testator  should  prevail  when  they  can  be  carried  inta  eflbct 
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consistently  with  the  rules  of  law.  But  there  are  many  eases, 
constantly  oceurrinf  ,  where  that  cannot  be  done ;  and  it  is 
better  that  such  intentions  should  then  fail  than  that  the  appli- 
i^ation  of  the  law  should  be  vagye  or  uncertain. 

The  plaintiffs  are  entitled,  in  right  of  Mrs.  Lott,  to  the  four- 
eighteenth  parts  of  the  lands  in  dispute,  three-eighteenths 
under  the  will  of  Abraham  Ter^une,  and  the  other  eighteenth 
by  descent  from  John  Terhune,  the  last  surviving  son  of  Albert 
Terhune  the  testator. 

Morse,  J.  That  Albert  Terhune  intended,  by  the  second 
clause  of  his  will,  to  devise  to  his  four  sons,  as  tenants  in  com- 
mon, an  estate  in  fee  tail  in  all  his  real  and  freehold  property, 
is  manifest,  in  that  the  words  of  the  devise  form  a  clear  and 
adequate  definition  of  an  estate  in  fee  tail  general.  The 
question  submitted  to  this  court  for  its  decision  is^  what  is  the 
l^al  effect  and  consequence  of  this  very  clear  intention  of  the 
testator  ? 

The  will  was  made  in  1797,  and  the  testator  died  in  1801. 
The  first  statute  abolishing  entails  was  passed  ^i  1782.  Iq 
1786  another  act  abolishing  entails  was  passed,  repealing  the 
act  of  1782.  By  the  act  of  1786,  it  is  declared  that  all  estates 
tail  are  abolished,  &c.  "  And  further,  that  in  all  cases  where 
any  person  or  persons  would,  if  the  said  act,  (the  act  of  1782,) 
and  this  present  act  had  not  been  passed,  at  any  lime  hereafter 
become  seised  in  fee  tail  of  any  lands,  tenements  or  heredita- 
ments, by  virttie  of  any  devise^  gift,  grant  or  other  conveyance 
heretofore  made  or  hereafter  to  be  me^de,  or  by  any  other  means 
whatsoever,  such  person  and  persons,  instead  of  becoming  seised 
thereof  in  fee  tail,  shall  be  deemed  and  adjudged  to  become 
seised  thereof  i?^  fee  simple  albsohUe.^ 

This  was  the  law  when  Albert  Terhune  macje  his  w^l,  and 
at  the  time  0%  and  long  aft«r,  his  death.  That  his  few  sona 
would  have  been  seised  as  te^iants  in  common  of  an  estate  in 
fes  fail  by  virtue  of  the  said  devise  made  to  them,  if  th^  above 
maptioned  acts  bad  not  been  passed,  caimoi  be,  and  is  nol^ 
doid>ied.    On  Ae  i^$A  ^  their  M^  ibej  besaiM  aeind  of 
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his  real  property  by  virtue  of  the  devise  to  them,  and  becoming 
so  seised,  this  court  is  commanded  to  adjudge  them  to  have 
been  seised  in  fee  simple  absolute.    It  seems  to  me  that  the 
term  fee  simple  signifies  that  which  is  inconsistent  with  the 
idea  of  a  fee  complex,  by  reason  of  a  condition  or  otherwise, 
and  that  the  word  absolute  was  added  in  the  act  of  1786,  to 
guard  against  any  possible  construction  of  the  term  fee  simple, 
founded  on  the  inaccurate  application  of  those  words  as  applied 
to  executory  devises  ;  in  relation  to  which  it  became  common 
to  say  that  a  fee  simple  might  be  limited  after  a  fee  simple. 
This  having  become  a  common  mode  of  expression,  it  was 
doubtless  supposed  that  courts  might  construe  the  act  of  1782 
so  as  to  give  the  words  fee  simple  the  inaccurate  signification 
which  they  had  obtained  in  connection  with  the  doctrine  of  ex- 
ecutory devises,  and  hence  the  word  absolute  was  added,  much 
for  the  like  reason  that  one  might  speak  of  a  perfect  circle  to 
insure  his  being  understood  to  mean  a  circle,  and  not  a  figure 
of  any  other  shape.    The  word  perfect  would  add  nothing  to 
the  signification  of  the  sentence,  and  is  only  useful  as  it  rendeis 
it  beyond  question  that  the  speaker  could  not  have  intended  to 
use  the  term  circle  in  a  loose  and  inaccurate  sense,  to  express 
what  might  in  some  respects  resemble,  but  which  was  not,  a 
circle,  but  to  use  it  in  its  primary  and  accurate  sense.    So  the 
l^islature,  in  the  act  of  1786,  added  the  word  absolute,  to  put 
it  beyond  doubt  that  they  used  that  term  in  its  primary  and 
true  sense,  as  contradistinguishing  the  fee  they  were  speaking 
of  from  all  kinds  of  conditional  estates — unloosed — ^untied— 
absolved  from  all  restriction  and  condition. 

I  concur  with  Mr  Justice  Strong,  in  his  construction  of  the 
statutes  abolishing  entails,  &c.,  and  of  course  in  the  judgment 
to  be  given  in  this  causes 

Barculo,  J.,  dissenting.  The  case  turns  upon  the  construc- 
tion to  be  given  to  the  secoad  clause  of  the  will  of  Albert 
Terhune.  The  first  duty  to  be  performed  by  the  court  is,  to 
ascertain  the  intention  of  the  testator ;  the  next  is,  to  carry  out 
that  intention,  80  fiur  as  the  rulesof  law  will  permit    In  regard 
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to  the  first  part,  there  is  but  little  difficulty.  It  is  quite  appa- 
rent that  the  testator  intended  to  give  the  estate  to  his  four  sons 
and  to  their  children  ;  and  in  case  any  of  the  sons  should  die 
without  children  living  at  the  time  of  his  death,  that  the  sur- 
vivors should  take  the  share  of  the  deceased  son ;  and  in  case 
all  the  sons  should  die  without  children,  then  that  the  children 
of  his  daughters  should  have  the  estate.  The  events  contem- 
plated by  the  will  have  happened.  One  son  after  the  other  has 
died  without  children,  until  all  are  dead,  leaving  no  issue  to 
take.  Hence  the  question  to  be  resolved,  To  whom  does  the 
estate  now  belong  ? 

The  counsel  for  the  plaintiffs  contend  that  the  four  sons  took 
an  absolute  estate  in  fee  simple,  free  from  all  limitations  and 
contingencies.  The  defendant's  counsel,  on  the  other  hand, 
contend  that  the  estate  to  the  sons  was  subject  to  a  contingent 
determination  in  favor  of  the  survivors,  in  case  of  the  death  of 
any  of  them  without  leaving  issue  living  at  his  death.  All 
agree  that  the  language  of  the  devise  would  have  made  the 
primary  estate  an  estate  tail,  prior  to  the  statutes  abolishing  en- 
tails. The  act  of  the  23d  of  February,  1786,  which  governs ' 
this  case,  provides,  that  in  all  cases  where  any  person,  indepen- 
dently of  the  act,  if  no  act  had  been  passed,  would  become 
seised  in  fee  tail,  such  person  shall  be  deemed  and  adjudged 
to  become  seised  in  fee  simple  absolute.  Hence  the  four  sons, 
by  virtue  of  this  statute,  instead  of  becoming  seised  in  fee  tail, 
according  to  the  terms  of  the  will,  became  seised  in  fee  simple. 
In  other  words,  the  statute  converts  the  fee  tail  into  a  fee 
simple. 

What  then  becomes  of  the  contingent  estate  limited  over  to 
the  survivors,  in  case  of  the  de^th  of  any  son  without  lawful 
issue?  Is  that  also  cut  off  by  operation  of  the  statute,  or 
does  it  survive  as  an  executory  devise  ?  This  is  a  grave  and 
important  question,  not  only  as  it  affects  these  parties,  but  more 
especially  as  it  regards  those  great  principles  which  lie  at  the 
foundation  of  the  law  of  devises.  The  slightest  departure  from 
them  may  produce  incalculable  mischiefs  in  disturbing  and  un- 
settling of  titles  by  will ;  by  which,  perhaps,  one  half  of  the 
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real  pro|^y  in  this  state  is  IraDsmitted  from  geoedcatioo  to  gen- 
eralion.  I  am  unaUe  to  find  any  decision  pf  this  question  ia 
tke  courts  of  this  countiy.  It  was  adverted  to,  but  not  decided^ 
in  Grotit  v.  Totonsendy  '{2  MU^  564.)  Id  that  case,  the  te9ta- 
tor  devised  to  his  daughter  and  the  heirs  of  hei:  body  forever, 
with  a  Umitation  over  in  case  of  her  death  Mthout  such  heirs, 
Bconson,  justice,  in  delivering  the  opinioa  of  the  court,  says: 
"  Whether  the  limitation  over  to  the  childrto  of  Nicholas  Ti»- 
cher,  in  the  event  of  Rachel's  dying  without  heirs  of  her  body, 
was  or  was  not  good  by  way  of  executory  dewe,  is  a  questkn 
which,  in  the  event  that  has  happened,  can  never  arise,  and 
we  need  give  ourselves  no  concern  about  it."  When  the  same 
case  was  decided  in  the  court  of  errors,  (2  Denio,  336,)  Senator 
Potter  delivered  the  opinion,  in  which  he  says,  "  the  limitatioa 
over  is  void,  because  it  was  to  take  effect  on  tm  indefinite  faUr 
ur^  of  issueJ^  Both  of  these  eminent  jurists  seem  to  consodec 
it  an  open  question. 

From  the  best  consideration  I  have  been  able  to  give  the  sub- 
ject, I  have  arrived  at  the  conclusion  that  the  statute  merely 
affects  the  primary  devise  in  tail  by  turning  it  into  a  fee  simple, 
and  leaves  the  secondary  disposition  to  operate  by  way  of  exec- 
utojy  devise.  1.  Such  a  construction  will  carry  out  the  manir 
fissi  intention  of  the  testator;  which  courts  are  always  bound 
to  do,  unless  it  conflicts  with  some  established  rule  of  lav. 
2,  This  construction  is  consistent  with,  and  is  required  by,  setr 
tied  principles  of  law  in  relation  to  devisee  The  limitatioa 
over,  on  iht  death  of  any  son  without  issue,  to  the  surmvors^  is 
on  a  definite  failure  of  issue,  and  therefore  there  is  no  legal  ob* 
ject^on,  on  this  score,  to  its  being  an  executory  devise.  {Fhs- 
dick  V.  Cornell,  1  John.  440.  Anderson  y.  JacksoUy  16  Id.  383. 
Jackson  v.  Ckristmattj  4  Wend.  277.  Jackson  v.  Thompson^ 
6  Cowen,  178.  WUk^s  v.  Lioft,  2  Id.  333.  Lion  v.  Burtis, 
2HJo/oi  48a  Cutlerv.  Doughty,  2i  Wend.  51&  Ue  v.  Ide, 
5  Mass,  500.) 

A  fe&may  be  limited,  by  executory  dbvise,  aftec  a«  foe^  (A 
KimfS:  Com.  3600  H  therefore,  the.  testator  hadi.bjfs  the.pct 
inaiy.  deme^  given  the  estafi^  to  his  four  son»  in.fta  ^mfjit,  the 
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limitaUon  over  would  have  been  gdod  as  an  executory  devise. 
Nay,  it  is  6onceived  that  if  iht  testator  had  used  the  very  words 
of  the  statute,  and  given  the  estate  to  his  four  sons,  and  de- 
clared that  they  should  be  seised  in  fee  simple  absolute,  and 
followed  it  with  a  limitation  over  to  the  survivors,  in  case  of  the 
death  of  one  without  leaving  issUe,  the  estate  would  be  subject 
to  the  contingent  determination.  This  proposition  is  too  plain 
to  require  authorities  to  be  cited.  If,  then,  the  testator  could 
not,  by  using  the  phraseology  of  the  statute,  cut  off  the  limita- 
tion, how  can  the  statute  do  it? 

The  statute  merely  converts  the  /(te  tail  into  a  fee  simple  ; 
cutting  off  only  such  remainders  as  are  incident  to,  and  insep- 
arable from,  an  estate  tail.  Now,  in  this  case,  the  limitation 
over  would  not,  under  die  English  law,  have  been  a  remainder 
after  an  estate  tail.  It  was,  at  all  events,  an  executory  devise 
to  become  operative  on  any  son  dying  without  living  issue. 
{Driver  v.  Edgar,  Cawp.  Rep,  379.  Fearne  on  Rem.  66.) 
It  is  true^  that  a  common  recovery  suffered  by  the  tenant  in 
tail  before  the  happening  of  the  event,  might  bar  the  estate  de- 
pending upon  the  event.  (4  Kenfs  Com.  270.)  Nevertheless, 
it  is  clear  that  an  executory  devise  in  fee  could  be  limited  after 
either  a  fee  simple  or  a  fee  tail^  and  therefore  it  was  not  an 
estate  peculiar  to  either.  Hence  it  follows  that  wh^n  the  stat- 
ute comes  in  and  turns  the  fee  tail  into  a  fee  simple,  it  cuts  off 
aH  remainders  and  limitations  inconsistent  with  a  fee,  but  it 
leaves  unimpaired  all  limitations  and  contingent  estates  which 
are  consistent  with  a  fee  simple.  The  statute,  as  it  were,  alters 
the  reading  of  the  will  It  inserts  the  term  fee  simple  where- 
ever  the  testator  has  used  words  of  entailment  By  the  light 
of  ihis  lamp,  the  clause  in  question  would  read,  "  I  give  unto 
my  four  sons  all  my  real  estate,  to  them  and  their  heirs,  share 
and  share  alike,  and  if  any  of  them  die  without  lawful  issue, 
his  share  is  to  go  to  the  survivors.''  This  language  would 
cleady  giv6  a  fee  simple  to  each  of  the  sons,  subject  to  a  con- 
tingttit  determination  on  his  dying  without  issue,  by  which  the 
lee  woidd  pass  to  the  survivors. 

It  19  to  be  bOTne  in  mmd  that  the  very  object  of  the  institu- 
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tion  of  executory  devises  was  to  support  the  will  of  the  testator; 
and  that  by  its  very  definition,  "  it  is  a  limitation  of  a  future 
contingent  interest  in  lands,  contrary  to  the  rules  of  limitation 
of  contingent  estates  in  conveyances  at  law."  (4  Kenfs  Com. 
263.)  It  is  also  to  be  remembered  that  the  statute  abolishing 
entails,  had  for  its  object  the  destruction  of  perpetuities  resulting 
from  entailments.  Now  the  reason  of  the  law  was  never  appU- 
•  cable  to  executory  devises ;  for  it  is  indispensable  in  those  limi- 
tations that  the  estate  should  be  limited  to  vest  within  21  years 
after  a  life  or  lives  in  being.  (4  KerU^s  Com.  271.)  That  such 
was  the  view  taken  by  the  legislature,  at  the  last  revision,  is 
apparent  from  the  fact,  that  while  exterminating  perpetuities, 
they  enacted  that  where  a  remainder  in  fee  should  be  Umited 
upon  any  estate  which  would  be  adjudged  a  fee  tail,  according 
to  the  law  of  the  state  as  it  existed  before  the  abolition  of  en- 
tails, the  remainder  shall  be  valid  as  a  contingent  limitation 
upon  a  fee,  and  shall  vest  in  possession,  on  the  death  of  the 
first  taker  without  issue  living  at  the  time  of  his  death, 
(1  R.  S.  722,  §  4.) 

There  is  nothing  whatever  in  the  act  of  1786,  to  show  that 
the  legislature  was  hostile  to,  or  in  any  way  intended  to  inter- 
fere with,  executory  devises.  On  the  contrary,  the  decisions 
for  the  last  sixty  years  manifest  a  leaning  towards  this  mode 
of  fulfilling  the  intentions  of  testators.  It  is  true,  as  contended 
by  the  plaintiff's  counsel,  that  the  power  of  alienation  may  be 
suspended  longer  by  an  executory  devise,  than  by  an  estate  tail, 
if  the  tenant  in  tail  chooses  to  suffer  a  common  recovery  ;  but 
this  has  nothing  to  do  with  the  question.  The  evil  aimed  at 
by  the  legislature  was  not  the  suffering  of  recoveries ;  but  it 
was  the  suspension  of  the  power  of  alienation,  by  not  suffering 
a  recovery,  but  by  keeping  the  estate  alive  for  several  genera- 
tions, until  all  the  issue  in  tail  became  extinct 

If,  then,  executory  devises  were  originated  for  the  purpose  of 
giving  effect  to  the  intentions  of  testators ;  if  they  are  equally 
consistent  with  estates  tail  and  estates  in  fee  simple ;  and  if  the 
statute  of  1786  was  not  directed  against  them,  I  am  unable  to 
discover  the  slightest  reason  for  cutting  off  the  estate  so  limited 
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by  the  will  in  question.  On  the  contrary,  I  think  we  are  bound 
to  give  effect  to  the  intention  of  the  testator  by  declaring  the 
limitation  good  as  an  executory  devise ;  and  that  a  different 
construction  would  be  an  unwarrantable  interference  with  the 
designs  of  the  testator,  not  called  for  by  any  rule  of  construc- 
tion or  principle  of  law. 

If  I  am  correct  in  this  conclusion,  then  the  whole  estate  be- 
came vested  in  John,  on  the  decease  of  his  three  brothers  with- 
out issue.  The  wills  of  the  deceased  brothers  could  not 
dispose  of  their  estates,  for  the  simple  reason  that  the  event 
which  gave  efficiency  to  the  will,  also  terminated  their  interest, 
vi2:.  death. 

The  question  then  arises,  who  takes  the  estate  on  the  death 
of  John  ?  The  will  declares,  **  if  all  my  sons  shall  die  without 
lawful  issue,  then  the  children  of  my  daughters  shall  have  all 
my  real  estate  to  them  their  heirs  and  assigns  forever." 
Whether  the  testator  actually  intended  that  the  children  of  the 
daughters  should  take  whenever  the  issue  of  the  sons  should 
fail,  or  only  in  case  of  such  failure  at  the  death  of  the  last  son, 
may  admit  of  some  doubt.  But  there  is  no  doubt  that,  by  th6 
settled  principles  of  law,  this  is  to  be  deemed  a  limitation  after 
an  indefinite  failure  of  issue,  and  therefore  void.  {Anderson 
v.  Jackson,  16  John.  382,  and  cases  there  cited.  4  Rentes  Com. 
476,  and  cases  cited  in  note.)  Courts  are  at  liberty,  in  last  wills 
and  testaments,  to  effectuate  the  intention  of  the  testator,  if  by 
law  it  can  be  done.  But  in  ascertaining  what  that  intention 
is,  the  construction  which  has  been  put  upon  like  words,  and 
the  artificial  rules,  by  which  it  is  styled  and  fixed  in  the  authori- 
ties, are  to  be  inflexible  guides  where  they  distinctly  and  pointedly 
apply.  {Littlehridge  v.  Adie,  1  Mason^s  C.  C.  Rep.  234.)  It 
follows,  therefore,  that  on  the  death  of  John  Terhune  intestate, 
the  premises  in  question  descended  to  his  heirs  at  law.  Maria 
Lott,  being  one  of  twelve  heirs  at  law,  entitled  to  share  equally 
in  the  estate,  is  seised  of  one  equal  twelfth  part  of  the  premises 
in  question,  and  the  plaintiffs  are  entitled  to  recover  accord- 
ingly. 

Judgment  for  plaintiffa 


1    584 

136a  411 

lb 

584 

71  AD 

•549 

5S4  CA8B8  IN  LAW  AND  EQUITY  [Nov.  16^ 

Same  Term.    Before  the  same  Justices. 
Brady  M.  The  Mayor,  &c.  op  Brooklyn. 

The  40th  section  of  the  act  incorporating  the  ci^  of  Brooklyn,  which  anthorins. 
the  common  council  to  cauap  all  the  streets  within  the  first  seven  waids  of  tlie 
city  to  be  graded,  levelled,  gravelled  and  pave^  to  assess  the  expenses  upon  the 
owners  of  the  lands  benefitted,  and  to  collect  the  money,  necessarily  gires  to  them 
the  power  to  make  the  requisite  contracts,  an^  devolves  upon  theo^^  the  duty  of 
performing  them,  on  their  part. 

Where  there  is  a  capacity  to  coi\tract,  with  a  liability  to  pay,  there  is  gsBerafly  a 
power  to  arbit«ate.  And  the  fact  that  one  of  the  parties  is  a  corporation  makes, 
no  difierence. 

Corporations  have  all  the  powers  of  ordioary  partSes,  as  respects  their  coDlncIs ; 
except  when  they  are  restricted,  expressly,  or  by  neeesspuy  impBeatjon. 

A  submission  to  arbitration  may  be  made  by  a  corporation,  by  a  resolntion  ov 
ordinance  adopted  at  a  meeting  thereof    It  need  not  be  under  the  corporate  seaL 

It  is  not  necessaiy  the  proceedings  of  a  corporation,  at  its  corporate  meetings,  shook! 
be  (uthenticated  by  its  seal. 

Whenever  a  corporation  is  acting  within  the  sQope  of  the  Ie|ptimale  purposes  of  its 
institution,  ad  its  contracts,  wheUier  sealed  or  unsealed^  written  or  by  parol,  m 
valid. 

The  form  of  a  submission  to  arbitration  is  a  matter  of  indiflTerence.  It  is  suffident 
if  it  appears,  firom  the  acts  of  the  parties,  ^hat  they  intended  to  arbitrate,  and  that 
the  decision  of  the  arbitrators  should  have  the  effect  of  an  award. 

Where  the  common  council  of  a  city  passed  a  resolution  directing  a  sum  whkh  bad 
been  reported  by  arbitrators  to  be  due  tp  a  contractor  for  extra  work  in  grading  and 
paving  a  street,  to  be  added  to  the  assessment  tat  grading  and  paving  that  street ; 
Held  that  such  resolution  was  a  substantial  acknowledgment,  on  the  part  of  the 
corporation,  of  the  extent  of  the  debt,  and  a  promise  to  pay  it  And  that  after 
such  resoh^ion  had  been  assented  to  by  the  contractor,  the  claim  became  valid 
against  the  corporation  to  the  extent  specified  therein ;  and  that  such  resolutioa 
could  not  afterwards  be  rescinded  except  by  the  mutual  agreement  of  the  parties^ 

Where  there  are  no  arbitration  bonds  given,  upon  a  submission  to  arbitrators,  the 
proceedings  i^n  the  reference  axe  considered  as  a  i^atement  of  aeoounts  between 
thp  parties,  a^  an  admiasion  of  the  balance  dua  In  such  a  case  the  award  cm 
be  given  in  ^ndence  under  the  money  counts,  and  paiticuUaly  ai  an  acooont 


Motion  \a  set  aside  the  report  of  ttie  ede  referee.  Th« 
actioQ  waa  i^animpsit,  brought  in  the  court  of  common  {deaa  of 
the  county  of  Kings.  The  declaration  contained  the  conum 
counts  1m  wcNTk  and  labor  and  materials,  together  with  tha 
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money  eounts,  and  an  account,  stated.  The  defendants  plead- 
ed the  general  issue,  and  gave  notice  of  set-off.  By  an  order 
of  the  court  of  common  pleas,  mc^de  at  the  Mc^y  term,  1847,  the 
cause  was  referred  to  A.  C.  Brs^dley,  sole  referee,  by  whom  it 
was  hefird.  Upon  the  bearing  before  him,  the  p^iatiff  proved 
the  execution  of  an  agreement  between  himself  And  the  defen- 
dants for  the  grading  and  paving  of  a  part  of  Uni(m-street,  in 
Brooklyn,  dated  July  26tfa,  184^,  in  the  manner  and  An:  the 
price  therein  specified.  It  also  appeared  that  the  work  was 
done  by  the  plaintiff;  that  shortly  after  commencing  the  work 
the  plaintiff  went  before  the  street  committee  and  complained 
that  the  filling  requisite  to  raise  the  grade  of  that  part  of  Union- 
street,  at  and  adjacent  to  Columbia-street,  was  greater  thaa 
represented  as  required,  by  the  profile  exhibited,  and  that  he 
wished  to  be  discharged  from  his  contract.  The  committee 
refused  to  do  any  thing  in  the  matter,  and  said  the  plaintiff 
must  finish  his  contract,  and  that  if  he  had  smy  claim  for  extra 
work  he  must  present  it  after  completing  his  contract  It  afh 
peared  from  the  minutes  of  the  common  council,  that  <m  the 
20th  of  July,  1847,  the  street  committee  reported  on  the  petition 
of  the  plaintiff  for  compensation  for  extra  filling  on  Union-etreet, 
in  favor  of  referring  said  claim  to  three  persons  as  referees,  two 
to  be  chosen  by  the  common  council  and  one  by  the  petitioner ; 
which  report  was  adopted.  On  the  14th  of 'September,  1847, 
the  street  committee  presented  the  report  of  Messrs.  Taknag^ 
Dougherty  and  Dimon,  referees,  who  had  been  appointed  in  the 
matter,  by  which  they  awarded  to  the  plaintiff  the  sum  of 
$787,88,  in  addition  to  the  amount  the  work  would  come  t#  at 
the  prices  specified  in  the  contract ;  and  they  stated  the  costs  of 
the  reference  to  be  $30.  Upon  which  a  resohitiioa  was  passed 
AirecUmg  the  street  ooimmissioner  to  include  in  the  aBiwitJUigiM 
ef  grading  and  paving  Union-street  the  sum  of  $817,88.  The 
plaintiff  then  proved  that  on  the  27ih  of  Febnuajry,  1847,  ibis 
Fesolntion  was  rescinded  by  the  common  oouncS.  Such  oAer 
pertiens  of  the  testimony  as  are  BiAteiif£^  aje  fefprf«d  to  is  ll|t 
^piniim<of>the  oonrt, 
Vol.  I.  H 
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The  referee  reported  that  the  plaintiff  was  entitled  to  recover 
of  the  defendants  the  sum  of  $823,23. 

J,  L.Cawp&cZ/,  for  the  plaintiff.  1.  Independent  of  any  award, 
the  facts  proved  constitute  a  valid  cause  of  action.  And  from 
the  evidence  adduced  on  the  trial,  it  appears  that  the  plaintiff 
was  legally  entitled  to  a  greater  amount  of  damages  than  was 
awarded  by  the  referee.  2.  The  fact  that  in  this  case  the  com- 
mon council  were  acting  on  behalf  of  others,  did  not  render 
their  submission  to  an  arbitration  invalid.  {Shelf  v.  Bailey,  I 
Comberbach,  183.  Burrell  v.  Jones,  3  Barn.  ^  Add.  47. 
Davis  V.  Ridge,  3  Esp.  101.  Weed  v.  EUis,  3  Caines,  254.) 
3.  The  referees,  Tahnage,  Dimon  and  Dougherty,  were  duly 
appointed  arbitrators.  {Diedrick  v.  Richley,  2  HiU,  271.)  4. 
Their  award  was  rightly  given  in  evidence  under  the  count 
upon  an  account  stated.  {Hays  v.  Hays,  2  Wend,  363.  Keen 
V.  Batshore,  1  Esp.  194, 5.)  5.  Their  award  was  final  and 
conclusive;  and  even  though  wrong,  cannot  be  set  aside. 
{Mitchell  V.  Bush,  7  Cowen,  185.)  6.  Even  if  this  could  be 
done,  the  defendants  have  expressly  afiirmed  its  validity,  by  di- 
recting the  amount  reported  due  to  the  plaintiff  to  be  included 
in  the  assessment.  7.  Even  if  the  common  council  had  no 
power,  by  their  submission,  to  bind  the  parties  concerned  in  the 
improvement,  they  have  bound  themselves.  {Smith  v.  Tan 
Nostrand,  5  Hill,  419.  Moss  v.  Rossie  Lead  Mining  Co.,  Id. 
137.     State  of  Indiana  v.  Woram,  6  Td.  33.) 

/.  Humphrey,  for  the  defendants.  1.  The  plaintiff  having 
entered  into  a  written  contract,  must  be  bound  by  it ;  unless  he 
can  show  fraud,  or  error  caused  by  the  act  or  omission  of  the 
defendants.  2.  If  there  was  such  fraud  or  error,  he  should 
have  rescinded  the  contract  altogether,  and  sued  for  the  whole 
value  of  the  work.  3.  But  there  is  no  evidence  of  fraud,  nor  of 
error.  If  there  were  any  error,  it  was  attributable  to  the  negli* 
gence  of  the  plaintiff.  It  appears,  from  the  testijnony,  that  he 
examined  the  ground.  And  he  might  have  made  an  accmata 
estimate  by  the  profile.    4.  The  profile  is  no  part  of  the  coo* 
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tract.  It  is  not  referred  to  in  the  contract.  The  contractor 
has  access  to  it  as  an  aid  to  his  estimates ;  but  there  is  no  war- 
ranty of  its  correctness.  If  a  specification  at  all,  it  is  only  such 
as  respects  the  grade  line  which  is  drawn  with  reference  to  the 
tide  level.  5.  But  if  the  profile  were  a  part  of  the  contract,  it 
could  not  have  misled  the  plaintifiT.  Not  bs  to  the  amount  of 
filling ;  for  in  this  respect  it  is  not  pretended  that  it  is  incorrect. 
The  only  pretence  is  that  the  plaintiff  was  misled  in  taking  an 
observation  on  the  ground.  But  even  this  could  not  be  true — 
for  Columbia  street  was  up  to  its  grade  at  or  near  the  intersec- 
tion of  Union>street  Nor  as  to  the  amount  of  earth  to  be  ex- 
cavated. If  the  surface  had  been  changed,  it  could  not  have 
escaped  the  observation  of  the  plaintiff,  and  the  date  of  the  pro- 
file should  have  put  him  upon  inquiry.  6.  No  liability  results 
from  the  alleged  reference  to  Talmage  and  others.  It  was  not 
an  arbitration.  The  common  council  could  not  refer  such  a 
subject  to  others ;  and  they  did  not,  if  they  could.  {Bac  Abr. 
Arbit.  C.  21,  E.  4,  13.)  If  it  was  an  arbitration,  the  action 
should  have  been  on  the  award.  {BaUey  v.  Lechmere,  1  Esp. 
377.  Whitehead  v.  TattershaU,  1  Adol.  ^  EUis,  491.)  7. 
There  is  no  evidence  of  an  account  stated.  8.  The  referee  has 
allowed  for  the  pretended  extra  filling.  In  this,  he  is  clearly 
wrong ;  for  the  profile  itself  would  have  precluded  any  error 
here.  For  the  deficiency  of  earth,  the  award  could  not  have 
exceeded  $300. 

By  the  Court,  Strong,  P.  J.  The  contract  signed  by  the 
plaintiff  did  not  specify  the  level  on  which  Union-street  should 
be  graduated.  That  ordinarily  depends  upon  a  profile  on  file 
in  the  ofiice  of  the  street  commissioner.  Such  profile  is  gene- 
rally exhibited  to  the  contractors,  and  forms  the  basis  of  their 
estimates.  The  profile  on  file  in  the  ofSce  of  the  street  commis- 
sioner, at  the  time  when  the  contract  was  made,  was  inaccu- 
rate. It  represented  the  proposed  level  at  the  intersection  of 
Union  and  Columbia-streets  as  eight  feet  above  high  water  mark. 
The  corporation  had  at  first  graduated  the  streets  in  that  part 
of  the  city  at  that  height,  and  drawn  the  profile  accordingly ; 
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but  had,  a  short  time  before  making  their  contract  with  the 
plaintiff,  concluded  to  raise  such  streets  about  six  feet  higher. 
No  alteration,  however,  had  been  made  on  the  profile.    The 
change  required  a  great  addition  of  labor  and  materials  in  that 
part  of  Union-street  lying  between  Columbia  and  Hicks-street, 
which  bad  to  be  filled  up.    The  profile  also  contained  an  inac- 
curate  representation  of  the  surface  of  the  ground  between 
Hicks  and  Henry-street.    That  was  represented  as  considera- 
bly higher  than  the  proposed  level ;  whereas  the  earth  had 
been  recendy  removed,  and  that  part  of  the  street  was  not  above 
the  requisite  height.    The  consequence  of  that  was  that  the 
plaintiff  was  unable  to  procure  the  materials  there,  which  he 
had  expected,  to  fill  up  the  adjoining  cavities,  and  had  to  seek 
for  them  at  a  greater  distance.    The  plaintiff  discovered  the  dis- 
crepancies between  the  profile  and  the  work  which  was  required 
of  him^  doon  after  he  commenced  operations ;  and  he  thereupon 
applied  to  the  street  committee  to  be  discharged  from  the  con- 
tract, or  to  be  allowed  for  the  extra  work.    The  committee 
reAised  lo  discharge  him,  but  directed  him  to  go  on ;  and  told 
him  if  he  should  have  any  claim  for  extra  work  he  must  pre- 
sent it  after  finishing  the  contract    And  he  accordingly  pro- 
beeded,  and  finished  the  work*    It  is  apparent,  however,  that 
there  was  a  misapprehension  as  to  the  intended  grade,  or  level, 
at  the  tim^  when  th^  contract  was  made.    The  plaintiff  sup- 
posed .that  it  was  to  be  eight  feet,  the  defendants  that  it  was  to 
be  fourteen  feet  above  high  water  mark.     The  defendants 
doubtiess  inferred  th^t  the  profile  had  been  altered  so  as  to  cor- 
l^spond  with  their  last  determination.    That  such  alteration 
had  not  been  made  was  attributed  to  tbeni  or  their  agent,  and 
icould  not  ih  any  manner  affect  the  rights  of  the  plaiiitiff.    It  is 
true,  he  stated  to  one  of  the  witness^  that  in  making  his  esti- 
mates he  did  not  rely  upon  the  profile,  ^Blb  he  knew  that  was 
iiiaccArate ;  but  he  did  not  stAt'e  any  particulars  except  as  to 
*th^  irepretf^ntation  of  the  surface  of  the  ground :  and  it  is  appa- 
rent froili  all  th^  testimony,  that  he  must  have  supposed  it  to 
be  subfltantaally  Correct.    As  there  is  no  pretence  that  he  had 
been  macld  aoquainted  with  the  last  resdution  of  the  conunoa 
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council,  he  had  no  other  guide  than  the  profile  as  to  the  pro- 
posed grade  of  Union-street.  True,  other  contractors  had  com- 
menced filling  up  the  streets  to  the  greater  height,  hut  they 
had  proceeded  with  that  work  no  farther  south  than  to  Degraw- 
lAreet,  which  is  the  second  north  from  Union-street.  At  that 
distance  a  spectator  might  not  have  ascertained  that  an  eleva- 
tion of  six  feet  would  raise  the  ground  in  Degraw-street  above 
the  existing  level  of  Columbia-street  where  it  crosses  Union- 
street  At  any  rate  it  is  evident  that  the  plaintififdid  not  come 
to  that  conclusion. 

If  the  profile  constituted  a  part  of  the  contract,  then  the 
plaintiff  performed  extra  work  for  which  he  has  a  valid  claim 
against  the  defendants.  If,  however,  the  contract  was  made  in 
reference  to  the  resolution  of  the  common  council  to  raise  the 
grade  of  the  streets  in  that  vicinity,  then,  although  the  plaintiff 
may  have  miscalculated  the  work,  greatly  to  his  disadvantage, 
he  could  not,  independently  of  the  award,  recovet  for  the  alleged 
extra  labor  from  the  corporation.  Whether  the  profile  was, 
under  the  circumstances,  a  part  of  the  contract  or  not,  was  a 
question  of  fact  for  the  referee  to  decide.  There  was  testimony 
both  ways ;  and  if  he  came  to  the  conclusion  that  it  was,  and 
the  case  turned  upon  that,  his  report  should  not  b^  set  aside  as 
against  the  weight  of  evidence.  But  the  plaintiff's  claim  rested, 
as  I  think,  mainly  upon  the  award.  Both  parties  submitted 
the  matter  to  arbitrators,  a  majority  of  whom  were  selected  by 
the  defendants.  They  awarded  to  the  plaintiff  $tS7fi8  for  the 
extra  work,  and  the  defendants,  at  a  subsequent  meeting,  virtu- 
ally assented  to  the  award  by  passing  an  ordinance  to  raise 
the  money. 

It  is  contended  by  the  defendants  that  they  had  not  the  power 
to  submit  the  matter  to  arbitrators.  Without  inquiring  how  far 
they  may  be  estopped  by  their  solemn  acts  and  the  consequent 
conduct  of  the  {^intiff  from  raising  this  objection,  I  am  clear 
that  it  b  not  well  founded.  By  the  40th  section  of  the  act  in- 
QOfperaiing  the  city  of  Brooklyn,  the  common  couneal  are 
authorized  to  cause  aU  the  streets  within  the  first  seven  wards 
(in  which  the  street  in  question  is  situated)  to  be  graded,  levelled, 
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gravelled  and  paved,  to  assess  the  expenses  upon  the  owners 
of  the  lands  benefitted,  and  to  collect  the  ;noney.  This  neces- 
sarily gives  them  the  power  to  make  the  requisite  contracts, 
and  devolves  upon  them  the  duty  of  performing  them  on  their 
part.  It  matters  not  for  whose  peculiar  benefit  the  contiacte 
are  made,  (although  they  are  undoubtedly  to  a  considerable 
extent  for  the  benefit  of  the  city :)  the  common  council  is  a  ne- 
cessary party.  The  owners  of  the  land  are  never  parties. 
Indeed  it  is  not  absolutely  ascertained  who  in  particular  are 
benefitted,  until  after  tlie  work  has  been  commenced.  The 
common  council  have  then  all  the  rights,  and  are  liable  to  all 
the  responsibilities  of  parties.  They  can  agree  to  the  compen- 
sation before,  or  after,  the  work  has  been  performed.  If  pay- 
ment is  refused  or  deferred,  they  alone  are  sued.  Assuredly  no 
action  could  be  maintained  against  the  owners  of  the  land. 
"Where  there  is  a  capacity  to  contract,  with  a  liability  to  pay, 
there  is  generally  a  power  to  arbitrate.  {Shelf  v.  Bailey^  1 
C&mb.  183.  Weed  v.  Ellis,  3  Caines,  254.  3  Esp.  101.  3 
Bam,  ^  Aid,  47.)  The  fact  that  one  of  the  parties  is  a  cor- 
poration, can  make  no  difiTerence.  Corporations  have  all  the 
powers  of  ordinary  parties  as  respects  their  contracts,  except 
when  they  are  restricted,  expressly,  or  by  necessary  implication. 
They  have  often  arbitrated  in  cases  where  they  are  parties. 
Their  capacity  to  do  so  has  not,  so  far  as  I  know^,  been  hereto- 
fore questioned.  One  of  the  cases  before  us  at  the  present  term, 
{The  Mayor,  ^c.  of  New-  York  v.  BtUler,){a)  turned  mainly 
upon  an  award  where  a  corporation  was  a  party.  The  validity 
of  the  award  in  that  case  was  warmly  disputed,  but  no  objection 
was  raised  to  the  competency  of  the  corporation  to  submit  to 
arbitration. 

An  objection  was  also  raised  to  the  manner  in  which  the 
arbitrators  were  appointed.  That  probably  was  based  on 
the  supposition  that  the  acts  of  a  corporation,  to  be  binding, 
must  be  under  their  corporate  seal.  The  submission  to  arbi- 
tration was  by  a  resolution  or  ordinance  adopted  at  a  meeting 

(a)  Ante,  p.  335. 
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of  the  corporation.  Their  proceedings  at  their  corporate  meet- 
ings are  not  authenticated  by  seal,  nor  is  it  necessary  that 
they  should  be.  It  is  well  settled,  too,  that  whenever  a  corpo- 
ration is  acting  within  the  scope  of  the  legitimate  purposes  of  its 
institution,  all  its  contracts,  whether  sealed  or  unsealed,  written 
or  (through  its  agents)  by  parol,  are  valid.  {Ba?ik  of  Columr 
hia  V.  Patterson,  7  Crmich,  299.     Mott  v.  Hicks,  1  Cowen,  619.) 

The  submission  may  have  been  somewhat  informal ;  but 
the  form  is  a  matter  of  indifference.  It  is  sufficient  if  it  appears 
from  the  acts  of  the  parties  that  they  intended  to  arbitrate,  and 
that  what  should  be  done  by  the  arbitrators  should  have  the 
effect  of  an  award.  All  that  is  very  clear  from  the  acts  of  both 
parties.  The  defendants  referred  the  claim  to  three  persons, 
two  to  be  chosen  by*  themselves  and  one  by  the  plaintiff.  Sub- 
sequently the  report  of  those  persons  on  the  subject  of  the 
claim  is  presented  to  the  defendant,  and  they  direct  money  to 
be  raised  "  in  accordance  with  the  report."  The  inference  is 
that  the  whole  was  an  arbitration,  conducted  by  persons  select- 
ed by  the  parties ;  and  such  inference  arises  from  the  recorded 
acts  of  the  defendants. 

But  whatever  objection  there  may  have  been  either  to  the 
capacity  of  the  corporation  to  submit  to  arbitration,  or  to  the 
manner  in  which  such  submission  was  made,  there  can  be  no 
doubt  as  to  their  power  to  agree  to  pay  for  graduating  their 
streets,  whether  before  or  after  the  work  has  been  performed, 
xind  however,  the  amount  may  have  been  ascertained  or  de- 
termined. The  resolution  to  add  the  sum  reported  due  by  the 
arbitrators  to  the  assessment  for  the  work,  was  substantially 
acknowledging  the  extent  of  the  debt,  and  a  promise  to  pay  it 
When  assented  to  by  the  plaintiff,  as  it  was,  the  claim  became,  if 
it  had  not  been  before,  valid  against  the  defendants  to  that  ex- 
tent Of  course  the  resolution  could  not  then  be  rescinded  except 
by  the  mutual  agreement  of  the  parties.  The  last  resolution 
of  the  corporation  was  consequently  inoperative. 

The  objection  that  the  action  was  misconceived  is  also  un- 
tenable. It  is  well  settled  that  when  there  are  no  arbitration 
bonds,  the  transaction  respecting  the  reference  is  considered  as 
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a  statement  of  accounts  between  the  parties,  and  an  admisaioii 
of  the  balance  due.  Therefore  the  award  can  be  gmn  m 
evidence  under  the  money  counts,  and  particulary  as  aiv 
account  stated.  {Keen  v.  BtUshare,  1  Esp.  194  Hofs  v. 
Hays,  23  Wend.  363.) 

The  motion  to  set  aside  the  report  of  the  referee  must  be 
denied  with  costs^  and  the  report  must  stand  confirmed. 


Same  Tehm.    Strong  and  Morse^  Justices. 
Livingston  vs.  Ketcham. 

Common  of  etioy^n  cannot  he  divided,  or  apportioned.  The  leawm  in,  that  it  maid 
neceaiarily  lead  to  sarchai]ging  the  land  fiom  which  they  are  taken. 

Where  the  entire  right  to  common  of  estoven  devolves  npon  several  peisont,  hf 
operaUon  of  katfy  although  they  cannot  enjoy  it  in  sevenhy,  nor  eiliier  of  them 
alone,  it  seems  they  may  unite,  and  convey  it  to  one  person,  who  woioldthaeby 
acqmre  a  vested  title. 

But  when  it  is  once  severed,  hy  the  act  of  the  party,  it  is  extinguished,  and  gone 
forever. 

Where  land,  to  which  common  of  estovers  is  appurtenant,  is  -partftioiied  }^iSbf^wA 
of  the  tenants,  without  any  express  stipulation  as  to  the  right  toastovers^  thengbt 
is  extinguished,  as  to  both  tenants. 

The  separate  occupation  of  distinct  portions  of  such  land,  by  the  tenants,  for  a  greit 
number  of  years,  i^  sufficient  to  raise  the  presumption  of  a  division  of  the  kni 
between  them,  and  of  an  apportionment  of  the  right  of  common. 

This  was  an  action  of  trespass  for  cutting  timber  and  treei 
on  the  plaintiff's  premises,  iu  the  town  of  Dover,  Dutchess 
county.  The  defendant  pleaded  the  general  issue,  and  gave 
notice  that  he  had  a  right  to  cut  wood  and  timber  on  the  piem- 
ises  in  question,  by  virtue  of  a  lease  executed  by  the  fittiier  or 
ancestor  of  the  plaintiff,  to  one  John  Wheeler,  which  had  beea 
assigned  to  the  defendant  aad  ctte  Sh^dracb  Skemuau  The 
eause  wa8  tiied  attfae  Dvtdhesftwcak,!]!  1847^  fae£Me  Bbaoo- 
t;o,  tale  wooit  j«dge.    The  |>la]ottiff  fRPotred  the  aMia§^^  ikf^ 
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wood  and  tiinber  by  the  defendaats.  The  defeadant  introduced 
a  perpetual  lease  of  about  100  acres,  from  Robert  Livingston 
to  John  Wheeler,  dated  in  1772,  reserving  rents,  and  conferring 
upon  the  lessee  the  right  to  cut  fire  wood  and  fencing  timber 
upon  the  lessor's  wood  lots,  so  long  as  it  grew,  and  the  land 
was  wild  and  uncultivated.  It  was  proved  that,  in  1790,  Mar- 
garet Livingston,  the  widow  of  the  lessor,  and  who  owned  the 
land  in  her  own  right,  conveyed  the  farm  previously  leased  to 
Wheeler,  as  well  as  the  wood  lots,  to  John  R.  Livingston,  the 
plaintiff.  John  Wheeler  died,  leaving  a  son,  Alburtis  Wheeler, 
who  occupied  the  farm  50  years  ago,  and  was  in  possession  26 
years.  On  the  23d  of  December,  1808,  Alburtis  Wheeler  and 
wife  executed  an  assignment  of  the  lease  given  to  his  &ther,  to 
Ketcham,  the  defendant,  and  Shadrach  Sherman.  On  the 
11th  of  March,  1809,  the  plaintiff,  by  deed,  conveyed  to  John 
B.  Wheeler  the  fee  of  the  land  above  mentioned,  and  also  the 
fee  of  another  farm,  formerly  leased  to  said  John  B.  Wheeler, 
containing,  in  all,  about  200  acres ;  subject  to  the  leases  above 
mentioned.  On  the  21st  of  October,  1816,  John  B.  Wheeler 
sold  and  conveyed  to  the  defendant  Ketcham  about  64  acres 
of  the  farm  held  by  Ketcham  under  the  lease ;  being  the  north 
part  thereof;  and  on  the  same  day  Wheeler  executed  another 
deed  to  Ketcham,  conveying  about  60  acres  of  land  in  fee ;  be- 
ing the  John  B.  Wheeler  farm,  the  same  lands  now  occupied 
by  the  defendants.  Both  these  deeds  expressly  stated  that  the 
conveyances  were  subject  to  the  estate  and  interest  which  the 
grantee  then  had,  in  the  pren^ises  conveyed.  The  circuit  judge 
charged  the  jury  that  there  was  no  evidence  of  any  apportion- 
*  ment  of  the  Alburtis  Wheeler  farm,  and  that  the  right  on  the 

part  of  the  defendant  to  comn^on  of  estovers,  without  such  ap- 
portionment,  was  good,  notwithstanding  his  purchase  of  the  fee 
of  a  pan  of  the  said  Alburtis  Wheeler  farm ;  and  that  the  de- 
^  fendant  n^ust  have  a  verdict    The  plaintiff's  counsel  excepted 

'  to  this  charge,  and  requested  the  circuit  judge  to  charge 

''  (1.)  That  by  the  defendant's  own  act  in  purdhasing  the  fee  of 

a  part  of  the  farm,  he  extinguiriied  his  leaae  and  tenancy ;  inr 
^  aflocmoh  as  be  had  only  a  right  in  conunoii  with  Shennan,  and 

i  Vol.  k.  76 
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not  the  whole  right,  under  the  assigned  lease.  (2.)  That  the 
assignment  of  the  lease  to  Ketcham  and  Sherman  operated  as 
an  extinguishment  of  the  right  of  common  in  the  plaintiff's 
land.  (3.)  That  common  of  estovers  not  being  apportioned, 
and  Ketcham  having  a  lease  of  only  one-half  of  the  Alburtis 
Wheeler  fiitrm,  neither  he,  nor  Sherman,  could  claim  the  right 
of  cutting.  (4.)  That  the  right  in  the  defendant  to  cut,  if  any, 
was  incident  to  the  tenancy,  and  that  when  the  tenancy  ceased, 
in  Ketcham,  the  right  was  gooe.  (6.)  That  the  plaintiff  was 
entitled  to  a  verdict,  if  the  jury  were  satisfied  that  the  defen- 
dant had  cut  wood  on  the  plaintiff's  land.  The  judge  refused 
to  charge  in  this  manner ;  and  the  jury  found  a  verdict  for  the 
defendant.    The  plaintiff  now  moved  for  a  new  trial. 

A.  L.  Pitmey  Sf  John  Thompson,  for  the  plamtiff.  1.  The 
purchase,  by  John  B.  Wheeler,  of  the  fee  of  both  &rms,  opera- 
ted, (1.)  As  a  merger  of  his  own  lease.  (2.)  To  make  him 
landlord  to  Ketcham,  d&c.,  so  that  he  stood  in  the  same  rela- 
tion to  him,  as  Livingston  did  formerly  to  J.  B.  Wheeler.  (23 
Com,LawR.U7.  2 Omen, 28i, 830.  1  WendA78.  2B.C. 
177.)  2.  By  Ketcham's  purchasing  the  fee  of  the  north  part 
of  the  Alburtis  Wheeler  farm,  which  is  all  he  ever  occupied,  as 
is  proved,  (Sherman  having  a  lease  of  and  occupying  the  south 
part,)  his  lease  was  merged  in  the  fee,  and  the  right  of  cutting, 
&c.  was  gone.  (10  Wend.  639.  2  ERUiaras  Ab.  110,  and 
references.  11  John.  495.)  3.  By  Ketcham's  occupying  the 
north  part  of  the  farm,  and  purchasing  the  fee  of  it,  and  Sher- 
man occupying  the  south  part  for  so  great  a  period,  the  law 
presumes  a  division  or  apportionment  between  Ketcham  and 
Sherman,  consistently  with  their  respective  occupations  of  the 
leasehold  estate;  and  apportionment  extinguishes  common. 
(2  Wend.  60.  10  Id.  639.  11  John.  495.  6  Cowen,  632.) 
The  occupancy  in  severalty  was  per  se  an  apportionment,  and 
so  was  the  taking  a  deed,  by  the  defendant,  of  54  acres^  the 
north  half  of  the  farm.  4.  Extinguishment  results  equally 
firom  Ketcham's  owning  and  occupying  the  north  hali^  under  a 
lease  to  him  and  Sherman  jointly.    5.  If  Ketcham  owns  the 
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whole  of  the  Alburtis  Wheeler  fann,  (which  the  conveyance 
shows  he  does  not,)  then  there  was  a  merger  as  to  him  of  the 
lease  when  the  fee  waspurchased.  (16^An.  14.  PrestonanMer- 
ger,  100, 202, 206.)  6.  Livingston's  conveyance  to  J.  B.  Wheeler 
was  subject  to  the  terms  of  the  lease.  It  conveyed  no  right  to 
Wheeler  in  the  wood  lots  j  but  only  the  farm.  7.  The  right 
to  cut  was  incident  to  the  tenancy,  and  when  Ketcham  ceased 
to  be  tenant  and  to  pay  rent,  his  right  of  estovers  was  gone ;  as 
he  could  have  it  only  by  keeping  alive  the  lease.  (11  John. 
495.)  8.  The  question  of  apportionment  was  for  the  jury. 
(1  PhU.  Ev.  165.  6.  Wend.228.  2  Id.  60, 61.)  9.  If  Ketcham's 
tenancy,  or  estate  as  tenant,  was  merged,  then  all  incidents 
and  qualities  annexed  will  be  extinguished.  {Preston  an  Merger , 
24,  49,  100.)  10.  Ketcham,  in  any  light,  was,  under  his  lease, 
a  tenant  in  common  with  Sherman,  and  had  a  conditional  fee, 
and  when  he  acquired  the  fee  simple  in  any  portion  of  the  same 
lands,  there  was*  a  merger  to  the  extent  of  the  two  estates  in 
him,  whether  for  the  whole  or  a  part  The  right  to  cut  was 
gone,  (1.)  By  apportionment.    (2.)  By  merger. 

L.  Maison,  for  the  defendant.  1.  There  is  no  evidence  that 
the  plaintiff  is  the  owner  of  the  lands  upon  which  the  trespass 
is  alleged  to  have  been  committed.  2.  If  the  plaintiff  be  the 
owner,  he  cannot  maintain  trespass  against  the  defendant  for 
any  wood  or  timber  which  may  have  been  cut  on  lot  No.  6 ;  that 
lot  being  in  the  possession  of  Doty  in  virtue  of  a  lease.  (1  R.  S. 
741,  §  8.)  3.  There  was  no  surrender  of  the  lease,  neither  by 
writing  nor  by  operation  of  law.  (2  12.  S.  135,  i  6.  12  John. 
361.  3  Bac.  Abr.  Leases,  8.  1  Sautid.  Rep.  235,  c,  n.  9. 
Co.  Litt.  337,  a,  n.  2,  338,  n.  2.  6  Wend.  580,  581.  Shq9. 
ToucA..300, 301,  303,306.  2  Wend.  A91.  18/oAn.  184  16 
Id.  28,  29.  6  Wend.  569,  579,  581.)  4.  There  was  no  extin- 
guishment of  the  common.  (4  Cruisers  Dig.  114,  §  73,  tit.  23. 
Id.  116,  i  8,  tit.  23.  Cro.Eliz.  670.  16 ^htuZT.)  5.  There 
can  be  no  rent  reserved  out  of  a  common  appurtenant  ( Cruises 
Dig.  tit.  28, ch.  I,  Rents,  i  18 to  25.  2Bl.Com.Al.  7  7.12. 
651.     Cruises  Dig.  tii.  23,  Common,  i  88.)    6.  The  right  of 
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common  is  joint  in  Ketcham  and  Sherman.  To  extinguish 
the  right,  the  joint  ftct  of  both  is  necessary.  There  has  been 
no  apportionment  of  the  estovers  between  them.  7.  Ketcham's 
tenancy  of  the  whole  of  th^  Alburtis  Wheeler  farm  has  not 
ceased.  He  is  yet  liable  for  the  rent  of  that  portion  which 
has  not  been  purchased  by  Ketcham  of  John  B.  Wheeler. 
8.  The  exercise  by  Ketcham  of  the  right  to  cut  on  these  lota^ 
uninterruptedly,  for  thirty-five  years  or  more,  (since  1808,  the 
date  of  the  assignment  of  the  l6ase  to  Ketcham  and  Sherman,) 
with  the  knowledge  of  the  plaintiff  or  his  agent,  and  an  acqui- 
escence therein,  is  such  a  concession  of  the  defendant's  right 
that  the  plaintiff  cannot  now  disturb  it*  (1  Pkii.  Ev.  nates 
308,  364.    1  John,  Ch,  367.) 

StroKg,  p.  3,  The  lease  from  Robert  Livin^on  to  John 
Wheeler,  dated  on  the  9th  of  March,  1772,  conveyed  to  the 
lessee,  his  heirs  and  assigns,  a  right  to  cut  fire  Wood,  fencing 
stuff  and  timber,  for  the  use  of  the  demised  preniises,  from  the 
waste  and  unimproved  wood  lots  of  the  lessor>  whilst  they 
should  continue  in  that  state.  Alburtis  Wheeler,  the  son  of  the 
lessee,  succeeded  to  his  right  in  such  premises,  and  on  the  23d 
of  December,  1806,  assigned  the  lease  to  the  defendant  and.one 
Shadrach  Sherman.  The  defendant  took  possession  of  the 
north  part,  Sherman  of  the  south  part,  and  one  Ensign  of  about 
twelve  acres  in  the  middle,  of  the  leasehold  premises ;  and  they 
now  occupy  such  parts  in  severalty.  How  long  they  have  so 
occupied  them  does  not  appear,  but  it  is  in  evidence  that  the 
defendant  has  alone  possessed  the  north  part  for  Upwards  of  35 
years.  During  the  greater  part  of  that  period  he  has  eut  wood, 
fencing  stuff  and  timber,  f(Mr  the  use  of  the  land  ocdupied  by 
him,  from  the  waste  and  unimproved  wood  lots  of  the  landlord, 
the  title  td  which  has  in  the  meantime  passed  from  the  leascMr, 
through  his  Widow,  to  the  plaintiff. 

The  defendant's  right  to  cUt  the  Wood  ill  Question,  notwith- 
standing his  exercise  of  it  for  so  long  a  period,  must  dqpoid 
upon  the  lease  to  John  Wheeler ;  as  he  has  uniformly  claimed 
und^  that  instrument    That  precludes  him  from  daiming,  by 
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prescription,  estovers  for  the  land  actually  occupied  by  him. 
Prescription  raifi«es  the  presumption  of  a  grant  only  where  none 
is  expressly  prOVed.  The  principal,  and  in  my  opinion  the 
controlling  question,  in  the  case,  is  whether  the  claim  now  pre- 
sented by  the  defendant  can  be  supported  by  the  original  grant 

It  seems  to  be  well  settled  that  common  of  estovers  cannot 
be  divided  or  apportioned.  The  reason  given  is,  that  it  would 
necessarily  lead  to  surcharging  the  land  from  which  they  are 
taken.  More  fuel,  fences  and  buildings  would  be  requisite  for 
a  number  of  tenants  than  for  one.  It  is  not  necessary  to  in* 
quire,  at  this  late  day,  whether  the  quantity  necessary  for  one . 
tenant  could  not  have  been  reasonably  ascertained,  and  that 
divided  among  the  several  new  tenants,  agreeably  to  the  extent 
or  value  of  their  respective  parts  of  the  land.  It  is  sufficient, 
for  the  present,  to  say  that  the  rule  which  I  have  mentioned 
has  been  settled.  Lord  Coke  says  that  the  right  to  take  esto- 
vers is  so  entire  that  it  cannot  be  divided,  even  between  copar- 
ceners. {Co.  Lit.  164,  b.)  It  appears  by  the  books  that  in 
such  case  the  eldest  shall  have  them  and  the  others,  a  contribu- 
tion ;  or  if  no  other  property  descended,  from  which  contribution 
could  be  had,  then  the  parceners  should  have  the  alternate 
enjoyment.  It  seems  to  be  settled  that,  when  the  entire  right 
devolves  upon  several  by  operation  of  law,  although  they  can- 
not enjoy  it  in  severalty,  nor  either  of  them  alone,  they  may  yet 
unite  and  convey  it  to  one ;  who  would  thereby  acquire  a 
vested  title.  But  when  it  is  once  severed  by  the  act  of  the  party, 
it  is  extinguished  and  gone  forever.  The  question  in  this  case 
is  whether  the  right  to  take  the  estovers  has  not  been  severed 
by  the  act  of  the  party. 

The  defendant  confessedly  occupies  but  a  part  of  the  demised 
premises.  He  claimed  in  his  notice  subjoined  to  his  plea  that 
he  had  a  right  to  cut  the  wood  and  timber  under  the  lease. 
He  does  not  claim  under  a  joint  right  in  his  co-assignee  Sher- 
man and  himself.  Had  they  occupied  the  whole  jointly,  and 
he  had  justified  under  a  joint  claim,  then  the  question  might 
have  been  raised  whether  an  assignment,  in  terms,  of  the  right 
by  (me  to  several  would,  per  se,  have  annihilated  it.    In  that 
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case  it  might  well  be  doubted  whether  the  same  reason— the 
danger  of  surcharging  the  common — could  not  be  urged  against 
the  continuance  of  the  right  as  well  under  such  circumstances 
as  in  the  case  of  tenants  holdmg  in  severalty,  although  not  to 
the  same  extent.  There  would  be  a  necessity,  certainly,  for 
more  fire  wood,  and  probably  for  more  fencing  stuff  and  build- 
ing timber.  However,  it  was  not  necessary  to  decide  that  point 
on  the  trial  of  this  cause.  It  could,  and  I  think  should,  have 
been  put  on  another  ground.  There  was  strong,  if  not  con- 
clusive, evidence  to  prove  that  there  had  been  a  partition  of  the 
demised  premises  between  the  defendant  and  Shadrach  Sher- 
man, under  the  assignment  of  the  original  lease  to  them.  Such 
partition  would  have  been  valid  aqd  have  created  separate  in- 
terests in  the  parties,  although  made  by  parol. 

There  is  no  evidence  to  show  that  the  right  to  take  estovers 
was  in  any  manner  granted  or  conveyed  to  the  defendant  to  be 
exercised  by  him  solely.  On  the  contrary,  the  presumption 
fi-om  the  facts  proved  is  the  other  way.  It  was  iQcumbent  upon 
the  defendant  to  remove,  such  presumption  by  positive  proof ; 
more  especially  as  nothing  is  to  be  presumed  in  favor  of  the 
claim  to  take  estovers.  If  there  has  been  a  partition  of  the 
premises  without  any  express  stipulation  as  to  such  claim,  that 
of  course  extinguished  the  right  to  take  the  estovers  in  ques- 
tion, and  the  defendant  was  a  trespasser.  In  my  humble  opin- 
ion the  learned  judge  should  so.  have  instructed  the  jury.  The 
intimation  which  he  gave,  and  his  refusal  to  charge  on  this 
point  as  requested  by  the  plaintiff's  counsel,  doubtless  led  them 
to  a  different  conclusion. 

There  should  be  a  new  trial,  costs  to  abide  the  event  of  the 
suit.  • 

MoBSE|  J.  concurred. 

New  trial  granted. 
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The  defeodant,  and  B.  contracted  with  N.  for  the  purchase  of  a  farm  of  about  100 
acres  belonging  to  him  at  F.,  at  tho  price  of  $350  per  acre.  Prior  to  receiving  a 
deed  therefor,  the  defendant  applied  to  the  plaintiff  and  one  V.  to  join  iiim  in  the 
purchase  of  lands  at  F. ;  to  which  they  assented,  and  authorized  him  to  make  the 
purchase  for  their  joint  benefit  and  account,  on  the  best  terms  he  could.  He  then 
contracted  with  S.  A  S.  for  the  purchase  of  52  acres  more  at  $300  and  $260  per 
acre.  This  purchase  also  included  certain  wood  and  meadow  lands.  Subse^ 
quently  the  defendant  represented  to  the  plaintiff  and  V.  that  he  had  effected  a  pur- 
chase of  lands  from  N.  and  from  S.  &>  S.  at  the  prices  of  $400  and  $350  per  acre, 
on  the  joint  account ;  concealing  from  them  the  fact  that  he,  together  with  B., 
already  had  contracts  for  the  land,  and  eonceallng  from  them  also  the  fact  of  the 
purchase  of  the  wood  and  meadow  lands.  The  plaintiff  and  Y.,  relying  on  the  repre- 
sentations of  the  defendant,  as  to  the  price  at  which  the  lands  were  bought,  paid 
to  him  their  respective  portions  of  the  cash  payments  required  to  be  paid,  and  of 
the  expenses  attending  the  purchase.  The  conveyances  of  the  lands  purchased 
were  taken  in  the  name  of  the  defendant  When  the  deeds  were  executed,  false 
considerations  were  inserted  therein,  for  the  purpose  of  carrying  out  the  deception 
practised  upon  the  plaintiff  and  V.  The  result  was  that  of  the  lands  which  were 
contracted  to  be  purchased  by  the  defendant  and  B.,  for  about  $45,000,  two-thhrds 
were  sold  to  the  plamtiff  and  V.  at  the  rate  of  upwards  of  ^8,000,  after  reserving  to 
the  de&ndant  the  meadow  and  wood  lands ;  which  tho  defendant  conveyed  to  B. 
without  the  knowledge  of  the  plaintiff  and  V.  Upon  a  bill  filed  by  the  plaintiff, 
praying  for  an  account,  and  for  payment  to  him  by  the  defendant  of  all  sums  paid  to 
the  defendant  by  the  plaintiff,  over  and  above  his  share  or  proportion  of  the  actual 
purchase  money  of  the  premises;  and  for  an  account  of  the  avails  of  the  wood 
land  and  meadow,  and  for  the  payment,  to  the  plaintiff,  of  an  equal  share  thereof; 

Heldj  that  the  defendant  acted  as  the  agerU  of  the  plaintiff  and  V.  in  consummating 
the  purchase;  and  that  as  such  agent  he  had  no  right  to  become  himself  the 
seller,  or  to  make  a  profit  out  of  his  principals. 

Held  alsOf  that  the  plaintiff  was  entitled  to  an  account  of  the  profits  made  by  the  de- 
fendant, out  of  him,  on  the  purchase  of  the  premises,  including  the  value  of  the 
wood  land  and  meadow,  and  to  a  decree  for  the  ro-payment  of  the  excess  of  mon- 
eys paid  by  him  over  and  above  his  proportion  of  the  price  paid  by  the  defendant 
for  such  promises,  with  interest ;  and  that  in  ascertaining  such  excess,  the  defen- 
dant should  be  charged  with  the  value  of  the  wood  land  and  meadow. 

If  a  party  makes  a  false  representation  to  another  person  who  is  about  to  aict  upon 
the  fiuth  of  that  representation,  the  former  must  make  the  repreeen^^n  good,  if 
he  knows  it  to  be  false. 

Where  a  party,  intentionally,  misrepresents  a  material  fact,  or  produces  a  fiJse  im- 
pfenon,  in  oider  to  mialaad  another,  or  to  entrap  or  cheat  him,  or  to  obtain  an 
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undue  advantage  of  him ;  in  every  such  case  there  is  a  poative  (nxn^,  in  the  traol  1 

flense  of  the  term. 

Where  a  party  files  a  bill  against  another  for  an  account  and  payment  of  mooeyi 
obtained  from  him  by  the  latter,  upon  pretence  of  paying  for  lands  puirehwKdoa 
joint  account,  in  pursuance  of  a  parol  agreement  between  the  parties^  Iwt  whieh 
moneys  vrere  not  in  fact  applied  for  that  purpose,  the  defendant  cannot  set  op  the 
objection  that  the  i^reement  under  which  the  lands  were  purchased  was  by  parol, 
and  therefore  void  by  the  statute  of  frauds. 

Where  the  plaintiff's  claim  resto  upon  actual  fraud,  such  fraud  may  alwajB  be 
proved  by  parol ;  even  to  aroid  the  statute  of  frauds. 

In  Equity.    This  was  an  appeal  from  a  decree  of  the 
former  assistant  vice  chancellor  of  the  first  circuit,  dismisaing 
the  plaintiff's  bill.    The  nature  of  the  case,  and  the  facts  thereia 
as  stated  in  the  pleadings,  and  established  by  the  proo&,  i^^pear 
sufficiently  from  the  opinion  of  the  court    The  bill  prayed  for 
an  account  and  for  payment  by  the  defendant  to  the  plaintifij 
of  all  sums    paid  to  him  by  the  plaintiff  over  and  above 
his  share  or  proportion  of  the  actual  piuchase  money  of  the 
premises ;  and  also  for  an  account  of  the  avails  of  the  wood 
land  and  meadow,  and  for  the  payment  to  the  plaintiff  of  an 
equal  share  thereof;  or  that  the  value  of  such  woqd  land  and 
meadow  might  be  deducted  from  the  sum  actually  paid  for  the 
farm,  wood  land,  a^d  meadaw,  add  the  balance  only  charged 
on  the  land  conveyed  to  the  defendant  by  J.  and  M.  S.Neefos; 
and  for  general  relief^ 

John  A.  Lott  4*  D.  B.  Ogden,  for  the  plaintiff.    1.  The 
purchase  made  by  the  defendant  was  for  the  joint  and  mutual 
benefit  of  himself,  the  plaintiff)  and  Joaquim  Jose  Yasqaea. 
2.  But  even  if  the  purchase  of  the  property  were  originally  on 
the  sole  account  of  the  defendant,  yet  the  nature  and  circum- 
stances of  the  transaction  between  the  defendant  and  the  plain- 
tiff, entitles  the  latter  to  the  same  relief  as  if  the  purchase  had 
been  made  on  joint  account  of  the  plaintifi!)  the  defendant,  and 
Yasques.    3.  The  agreement  charged  in  the  bill  between  the 
plaintiff  and  the  defendant  was  not  an  illegal  one,  and  is  not 
against  the  policy  of  the  law.    4.  The  plaintiflT  is  entitled  to  a 
decree  for  an  account  by  the  defendant,  and  for  re-paymfini  of 
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all  moneys  paid  to  him  by  the  plaintiff  on  account  of  said  pur- 
chase, over  and  above  the  plaintiff's  share  of  the  purchase 
money,  with  interest.  5.  The  plaintiff  is  also  entitled  to  the 
payment  of  the  equal  one-third  part  of  the  price  for  which  the 
two  pieces  of  wood  land  and  meadow  were  sold,  by  the 
defendant,  with  interest  6.  The  decree  of  the  assistant  vice 
chancellor  ought,  therefore,  to  be  reversed,  with  costs,  and 
a  decree  ought  to  be  made  in  conformity  with  these  principles. 

W.  Rockwell,  for  the  defendant.  The  transaction,  as  set 
forth  in  the  plaintiff's  bill,  and  forming  the  gravamen  of  his 
charge,  is  illegal  and  against  the  poUcy  of  the  law,  and  ought 
not  to  be  enforced.  The  plaintiff's  charge,  as  set  forth  in  the 
bill,  is  untrue  in  fact,  and  is  not  supported  and  established  by 
the  evidence.  The  evidence  shows,  positively,  that  the  premi- 
ses in  question  were  purchased  upon  an  understanding  and 
arrangement  that  T.  J.  and  C.  J.  Bergen  were  to  be  interested 
in  the  purchase,  and  that  the  premises  were  to  be  held  by  the 
defendant  for  their  benefit,  to  the  extent  of  two-thirds  of  the 
estate,  and  interest  therein,  and  not  for  the  benefit  of  the  plain- 
tiff and  Yasques ;  and  that  the  latter  came  in  as  subsequent 
purchasers  from  the  defendant. 

By  the  Court,  Barculo.  J.  The  case  presents  for  oiu*  con- 
sideration two  questions ;  one  of  fact,  and  one  of  law. 

The  first  is,  whether  the  defendant,  by  false  and  fraudulent 
representations,  obtained  and  appropriated  to  his  own  use,  sev- 
eral thousand  dollars  of  the  plaintiff's  money.  To  decide  this, 
it  will  be  necessary  to  look  carefully  through  the  pleadings  and 
proofs. 

The  bill  states  that  in  the  spring  of  1835,  the  defendant 
applied  to  the  plaintiff  and  one  Yasques  to  join  him  in  the 
purchase  of  certain  lands  at  Flatbush.  To  which  they,  confi- 
ding in  his  judgment,  assented,  and  authorized  him  to  make 
the  purchase,  for  their  joint  benefit  and  account,  on  the  best 
terms  he  could.  That  the  defendant,  a  few  days  thereafter, 
informed  them  that  he  had  bought  a  farm  of  John  and  Michael 
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Neefus,  containing  about  100  acres,  for  $400  per  acre ;  one 
half  of  the  purchase  money  to  be  paid  in  cash  or  notes,  and 
the  other  half,  secured  by  bond  and  mortgage  on  the  premises. 
That  about  the  same  time  the  defendant  negotiated  the  pur- 
chase of  about  40  acres  of  one  Stephen  B.  Schoonmaker,  and 
12  acres  of  Gomeiius  Suydam,  and  represented  that  the  price 
to  be  paid  therefor  was  $350  per  acre.  .  That  the  deeds  of  said 
lands,  by  an  understanding  among  the  parties,  were  taken  in 
the  name  of  the  defendant.    That  the  plaintiff  and  Yasques, 
reljdng  on  the  good  faith  of  the  defendant,  advanced  and  paid 
to  him  their  respective  portions  of  the  cash  payment  required 
to  be  paid,  and  of  the  expenses,  &c.,  incident  to  the  purchase. 
That  the  defendant,  in  addition  to  the  lands  conveyed  to  him 
by  Neefiis,  bought,  as  a  part  of  the  same  purchase,  two  pieces 
of  wood  land  and  two  pieces  of  salt  meadow,  of  considerable 
value,  which  the  defendant  caused  to  be  conveyed  to  his 
brother-in-law,  Bergen,  without  the  knowledge  of  the  plaintiff 
and  Yasques,  and  with  the  view  of  defrauding  them.    That, 
after  an  ineffectual  attempt  to  sell  the  premises  at  auction,  as 
building  lots,  a  partition  was  made,  and  the  defendant  con- 
veyed to  the  plaintiff  his  proportion  of  the  property ;  he  assum- 
ing  a  due  proportion  of  the  bonds  and  mortgages,  which  he 
afterwards  paid.    That  the  plaintiff,  within  three  months  before 
filing  the  bill,  first  discovered  that  the  defendant  had  practised 
a  fraud  upon  him,  and  that  the  price  of  the  Neefiis  farm  was 
in  fact  but  $30,000,  instead  of  $40,000,  including  the  wood  and 
meadow  land ;  of  which  $10,000  only  was  paid  in  cash,  and 
the  remaining  $20,000  secured  by  bond  and  mortgage.    And 
that  the  defendant  had  fraudulently  procured  the  sum  of 
$40,000  to  be  inserted  in  the  deed  as  the  consideration,  to  de- 
ceive and  defiraud  the  plaintiff.    That  the  defendant,  instead 
of  paying  $360  per  acre  to  Schoonmaker,  as  represented  by  hiffl, 
had  paid  only  $300 ;  and  that  the  defendant  requested  Schoon- 
maker to  insert  a  frdse  consideration  in  like  manneri  in  the 
deed.    That,  instead  of  paying  Suydam  $360  per  accti  the 
defendant  pipd  only  $260  per  acre,  and  the  lai^er  Gum  was  poi 
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into  the  deed  as  the  consideration,  by  the  contrivance  of  the 
defendant,  to  defraud  the  plaintiff. 

The  answer,  which  was  put  in  without  oath,  stated  that  the 
defendant  and  his  brother-in-law,  Bergen,  became  the  purcha- 
sers of  the  said  lands,  in  the  spring  of  1835 ;  the  defendant 
having  an  interest  of  one-third,  and  said  Bergen  the  remaining 
two-thirds ;  that  after  thus  purchasing,  the  defendant  and  Ber- 
gen concluded  to  sell,  and  that  the  defendant  informed  the 
plaintiff  <'  accidentally,"  that  he  had  purchased  the  property, 
and  was  willing  to  sell  it  at  $400  an  acre ;  that  the  plaintiff 
thereupon  requested  him  to  sell  him  a  part  of  said  lands,  and 
said  that  he  should  like  to  have  one-third  for  himself  and  one- 
third  for  his  friend  Yasques ;  that  they  had  means,  and  would 
build  on  and  improve  their  portions,  and  thus  enhance  the 
value  of  the  residue :  that  tifter  other  interviews,  and  after  the 
plaintiff  and  Yasques  had  examined  the  premises,  the  defen- 
dant sold  them  each  one-third  ;  the  Neefus  farm  of  100  acres, 
at  $400  an  acre,  and  the  rest  at  $360  an  acre.  The  answer 
expressly  denied  that  the  defendant  ever  informed  the  plaintiff, 
or  Yasques,  what  he  had  given  for  said  lands,  or  made  any 
&lse  or  fraudulent  representations  to  either  of  them  in  relation 
thereto. 

The  testimony,  at  first  view,  seems  to  be  conflicting ;  but  is 
easily  reconciled.  The  apparent  conflict  arises  from  the  cir- 
cumstance that  the  counsel  who  examined  the  witnesses  were 
aiming  at  an  immaterial  issue  ;  the  establishment  of  which,  on 
the  part  of  the  plaintiff,  was  wholly  unnecessary,  if  not  fatal ; 
and  on  the  part  of  the  defendant,  would  not  make  out  a  de- 
fence. That  issue  was,  whether  the  premises  had  been  pur- 
chased before  the  interview  between  the  plaintiff  and  the 
defendant,  in  relation  to  the  plaintiff's  becoming  interested 
therein.  Upon  this  point,  I  think  the  evidence  preponderates 
in  £Eivor  of  the  defendant :  although  the  opinion  of  the  vice 
dianceilor  assumes  the  facts  to  be  as  set  forth  in  the  bill. 

The  material  branch  of  the  inquiry  is,  whether  the  defendant 
proposed  to  the  plaintiff  to  join  in  the  purchase  of  these  lands, 
and  a  few  days  thereafter  represented  to  him  that  he  had 
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effected  the  purchase  at  the  prices  of  $400  and  $360  per  acre-, 
and  thus  obtained  from  him  his  share  of  the  purchase  money 
at  those  rates.  And  this  part  of  the  case,  I  think,  is  established 
in  favor  of  the  plaintiff.  Yasques  testifies  that  it  was  proposed 
by  the  defendant,  that  he  and  the  plaintiff  should  join  him,  and 
he  would  purchase  it  and  have  all  the  trouble  of  the  transaction. 
Soon  after  that,  he  says,  ''  the  defendant  said  he  had  bought  the 
Neefus  farm  at  $400  an  acre,  and  we  made  the  payment  accord- 
ingly." The  other  lands  were  bought  on  joint  account,  and  for 
the  same  purpose  as  the  lands  bought  of  Neefus.  He  reported 
the  purchase ;  he  told  the  parties  he  had  bought  at  $350  an 
acre.  He  told  Yasques  he  had  bought  the  land  of  Neefus,  at 
$400  an  acre,  on  the  joint  account.  He  told  Yasques  and  the 
plaintiff  he  had  bought  the  land  of  Schoonmaker  and  Suydam, 
at  $350  an  acre,  for  the  same  concern.  The  testimony  of 
Hoskins  confirms  the  statement  of  Yasques. 

I  am  unable  to  discover  any  evidence  that  seriously  contro- 
verts this  view  of  the  case.  There  is,  to  be  sure,  some  discre- 
pancy as  to  dates.  Yasques  thinks  the  first  payment  made  by 
him  was  on  the  13th  or  14th  of  April,  and  that  the  first  inter- 
view was  a  very  few  days  before.  On  the  other  hand,  Neefus 
thinks  the  first  payment  of  $2000  was  made  somewhere  about 
the  8th,  9th  or  10th  of  April ;  that  Bergen  and  the  defendant 
wanted  four  or  five  days  after  the  bargain  to  pay  it  in.  Bergen 
also  says  the  payment  of  $2000  was  made  by  him  to  Neefus 
about  the  7th  or  8th  of  April,  and  before  the  parties  went  to 
view  the  premises.  Supposing  it  to  be  conceded  that  the  de- 
fendant's witnesses  are  right  in  this  respect,  let  us  see  how  it 
affects  the  case. 

It  appears,  then,  that  the  defendant  and  his  brother-in-law, 
Bergen,  had  become  the  purchasers,  by  contract,  of  this  &rm, 
within  the  first  two  or  three  days  of  April,  for  $30,000,  including 
the  wood  land  and  meadow.  In  about  a  week  after,  the  de- 
fendant went  to  the  plaintiff  and  Yasques  and  induced  them 
to  join  him  in  a  pretended  purchase  of  the  farm,  without  the 
wood  land  and  meadow,  for  $40,000 ;  and  by  representing  that 
he  paid  Neefus  that  sum,  obtained  the  like  proportion  from 
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them.  If  therefore  it  be  true,  as  contended  by  the  defendant, 
that  the  purchase  was  made  the  first  of  April,  then,  if  Tasques 
is  to  be  believed,  although  mistaken  as  to  the  precise  day,  the 
defendant  was  guilty  of  an  outrageous  falsehood  when  he  pre- 
tended to  the  plaintiff  and  Yasques  that  he  had  not  purchased, 
but  thought  he  would  purchase,  and  subsequently  that  he  had 
purchased,  for  ^00  an  acre.  It  is  therefore  a  matter  of  very 
little  consequence  when  the  purchases  from  Neefus,  Schoonma- 
ker  and  Suydam  were  made.  If  the  defendant  had  already 
become  the  owner  when  he  proposed  to  the  plaintiff  and  Yas- 
ques to  join  him  in  the  purchase,  he  is  as  guilty  of  a  fraud  upon 
them,  as  if  he  subsequently  purchased,  and  deceived  them  as 
to  the  amount  paid  for  the  land.  In  either  case,  he  obtained 
from  them  money  by  false  and  fraudulent  representations  as  to 
the  price  of  the  land. 

The  insertion  of  a  larger  consideration  than  the  true  one,  in 
the  deeds  from  Neefus  and  Suydam,  is  a  circumstance  which, 
if  standing  alone,  would  not  be  entitled  to  much  weight  But 
it  is  certainly  somewhat  remarkable  that  the  consideration  in 
serted  corresponded  precisely  with  the  amount  of  the  purchase 
money,  as  represented  by  the  defendant  to  the  plaintiff  and 
Yasques.  I  cannot  resist  the  conclusion  that  this  was  a  part 
of  a  skilfully  contrived  scheme  of  keeping  the  other  parties  in 
the  dark  as  to  the  true  amount  of  the  purchase  money. 

Another  circumstance  which  strengthens  the  case  for  the 
plaintiff,  is  found  in  exhibits  Nos.  3  and  4.  They  are  accounts, 
in  which  the  defendant  charges  the  plaintiff  with  one-third  of 
certain  expenses,  which  were  paid  by  the  latter.  Among  these 
are  charges  for  recording  the  deeds  from  Neefus,  Schoonmaker 
and  Suydam  ;  ^*  Bonus  to  Neefus,  $125 ;"  and  the  price  of  a 
gown  to  Mrs.  Schoonmaker,  probably  for  releasing  her  inchoate 
right  of  dower.  I  am  unable  to  reconcile  this  testimony  with 
the  case  as  set  forth  in  the  defendant's  answer.  If  he  and 
Bergen  had  become  the  purchasers,  and  sold  out  a  third  to  the 
plaintiff  and  a  third  to  Yasques,  why  should  the  latter  be 
charged  with  the  recording  of  the  deeds  to  the  defendant? 
What  has  the  plaintiff  to  do  with  paying  Neefus  a  bonus  of 
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$126  ?  Why  should  he  bribe  the  married  women  to  get  them  to 
sign  the  deeds  1  If  the  plain  tiffpurchased  of  the  defendant,  it  was 
his  business  to  obtain  and  perfect  his  title,  at  his  own  expense. 

The  riew  of  the  case  with  which  the  testimony  is  all  recon- 
cilable, and  which  I  deem  the  true  one,  is  this.  The  defendant 
and  Bergen  ccmtracted  for  the  Neefus  farm  in  the  fore  part  of 
April,  1836*  Pending  the  negotiation  and  before  the  deeds 
were  given,  the  defendant  saw  the  plaintiff  and  Yasques,  and 
induced  them  to  join  him  in  his  proposed  purchase.  For  the 
purpose  of  speculating  out  of  them,  he  concealed  the  fact  that 
he  already  had  a  contract,  and  pretended  to  purchase  on  joint 
account,  at  an  increased  price.  This  price  was  fixed  as  high 
as  he  supposed,  or  ascertained,  the  others  would  pay.  In  the 
mean  time  the  Schoonmaker  and  the  Suydam  lands  were  ob- 
tained in  the*  same  manner.  When  the  deeds  were  executed, 
a  false  consideration  was  inserted,  to  carry  out  the  deception. 
And  the  property  being  considered  as  purchased  for  the  benefit 
of  all  three,  each  one  properly  paid  one-third  of  the  expense  of 
obtaining  the  title,  including  presents,  bonus,  recording  fees,  &c. 
The  result  of  the  operation  was  that  the  land,  which  had  been 
bought  for  about  $45,000,  was  put  ofiT  upon  the  plaintiff  and 
Yasques  at  the  rate  of  upwards  of  $68,000,  reserving  to  the 
defendant  and  Bergen  the  meadow  and  wood  land :  the  latter 
of  which  was  subsequently  sold  for  the  nominal  sum  of  $7000, 
although  probably  not  more  than  half  that  amount  was  real- 
ized. The  question  of /oc^,  therefore,  with  which  we  started, 
is  answered  in  the  affirmative. 

The  remaining  question,  of  law,  is,  whether  such  a  state  of 
facts  entitles  the  plaintiff  to  any  relief.  There  can  be  no  doubt 
that  the  representations,  by  which  the  plaintiff  was  induced  to 
embark  in  this  speculation,  were  of  the  character  d^iominated 
fraudulent,  as  distinguished  from  those  which  are  merely /obe. 
They  were  made  in  a  matter  of  business,  in  which  the  defen- 
dant assumed  to  act  as  agent  for  the  others,  in  which  he  had 
peculiar  means  of  knowledge,  and  in  which  the  representatioDs 
Were  fortified  by  the  deeds  in  such  a  manner  as  to  decdve  a 
man  of  <Mrdinary  care  and  prudence.    It  is  said  to  be  a  very  old 
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head  of  equity,  that,  if  a  representation  is  made  to  another  per- 
son, going  to  deal  in  a  matter  of  interest,  upon  the  faith  of  that 
representation,  the  former  shall  make  that  representation  good, 
if  he  knows  it  to  be  false.  {Stary^s  Eq.  i  191.  Evans  v.  Bich- 
nell,  6  Ves.  173.)  When  the  party  intentionally,  or  by  design, 
misrepresents  a  material  fact,  or  produces  a  false  impression  in 
order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  ob- 
tain an  undue  advantage  of  him ;  in  every  such  case  there  is  a 
positive  fraud,  in  the  truest  sense  of  the  terms.  {Star.  Eq.  i  192.) 
By  appljring  these  well  settled  and  familiar  principles,  there 
is  no  difficulty  in  giving  relief  in  this  case.  But  it  is  said  by 
the  defendant's  counsel,  and  by  the  learned  assistant  vice  chan- 
cellor, who  decided  this  case  originally,  that  there  are  insuperable 
legal  objections  to  the  plaintiff's  right  to  recover,  arising,  (1.)  From 
our  statute  in  regard  to  trusts.  (2.)  From  the  statute  of  frauds. 
We  think  these  statutes  have  no  manner  of  application  to  the 
case,  regarded  as  it  must  be,  as  a  case  of  actual  fraud.  It 
must  be  admitted,  however,  thai  the  case  as  argued  by  the 
counsel,  and  as  presented  most  prominently  in  the  pleadings, 
would  admit,  to  some  extent,  the  application  of  those  statutes, 
and.  naturaly  lead  to  the  train  of  reasoning  set  forth  in  the 
opinion  of  the  court  below.  They  reason  thus  in  regard  to 
the  first  of  the  above  named  statutes.  '  The  plaintiff  paid  his 
money  under  an  agreement  that  the  deed  should  be  taken  in 
the  name  of  the  defendant ;  this  agreement  is  illegal  and  the 
absolute  title  vested  in  the  defendant  (1  R.  S.  728,  i  61.) 
The  plaintiff  could  not  have  compelled  the  defendant  to  convey 
one  third  to  him ;  nor  can  he  recover  back  any  portion  of  the 
money  paid  by  him.'  The  defect  in  this  reasoning  consists,  in 
assuming  that  the  plaintiff  shows  no  title  to  relief  except 
through  the  agreement.  So  far  from  this  being  the  fact,  the 
plaintiff  derives  no  aid  from  the  agreement,  at  all.  It  may  be 
entirely  laid  out  of  the  case,  without  impairing  his  rights.  Sup- 
posing, for  instance,  that  the  agreement  had  been,  that  the  tiUe 
should  be  taken  in  the  n^mes  of  all  three— which  would  have 
been  a  valid  ligreement — the  plaintiff's  claim  to  redrew 
would  have  he&k  the  same  as  it  now  is.    In  both  caees  it 
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would  depend  not  upon  the  agreementy  btU  upon  the  fraud 
of  the  defendant,  by  which  he  obtained  the  plaintiff's  money, 
under  the  pretence  of  paying  for  land,  and  then  put  it  into  his 
own  pocket  It  matters  not,  therefore,  what  the  agreement 
was,  nor  in  fact  whether  there  was  any  specific  agreement 
whatever. 

Again,  it  is  said,  "  It  is  no  more  a  fraud  than  the  case  of  a 
man  taking  a  deed  to  himself,  when  another  has  paid  the 
money,  and  then  holding  it  against  that  party."  That  is  no 
fraud;  because  the  statute  legalizes  it.  But,  in  order  to  make 
the  cases  more  similar,  suppose  the  party  taking  the  deed 
obtains  it  by  art  and  deceit,  or  without  the  consent  of  the 
person  paying  the  money,  could  there  be  any  doubt  that  equity 
would  relieve. 

Now  in  the  case  before  us  there  is  no  dispute  between  the 
parties  as  to  the  title,  nor  as  to  the  purchase  money  paid  for 
the  lands.  The  plaintiff  merely  claims  the  moneys  obtained 
by  the  defendant,  under  pretence  of  paying  for  the  lands,  but 
which  were  not  in  fact  applied  for  the  purpose. 

In  regard  to  the  statute  of  frauds,  it  is  contended  tliat  this 
agreement,  that  the  defendant  should  purchase,  and  the  plain- 
tiff have  an  interest  in  the  lands,  cannot  be  proved  hyparoL 
This  might  be  so,  if  the  plaintiff  was  seeking  to  enforce  the 
agreement,  and  obtain  his  share  of  the  land.  But  this  is  not 
the  case.  The  agreement  has  been  performed  by  both  parties. 
The  agreement  is  fully  executed.  It  is  upon  actual  fraud  that 
the  plaintiff's  claim  rests — ^and  that  may  always  be  proved  by 
parol,  even  to  avoid  the  statute  of  frauds.    {Story's  Eq.  §  330.) 

There  is  another  principle  of  law  upon  which  this  case  may 
rest  safely.  It  is  thus  laid  down  by  Mr.  Paley.  It  is  a  funda- 
mental rule,  applicable  to  both  sales  and  purchases,  that  an 
agent  employed  to  sell,  cannot  make  himself  a  purchaser ;  nor, 
if  employed  to  purchase,  can  he  be  himself  the  seller.  {Paley 
on  Agency,  32.) 

It  appears,  from  the  direct  testimony  of  Yasques,  as  well  aa 
the  circumstances  of  the  case,  that  the  defendant  assumed  to 
act  as  agent  for  the  others,  in  consummating  the  purchase. 
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If  then  it  be  true,  as  he  states,  that  he  and  Bergen  had  already 
obtained  a  contract  for  the  lands,  the  defendant  became  the 
seller  to  his  principals,  of  his  own  land,  instead  of  purchasing 
from  others,  according  to  the  terms  of  his  agency.  It  is  un- 
necessary to  cite  further  authorities  to  show  that  this  is  wholly 
inconsistent  with  the  character  of  an  agent.  It  is  too  plain  to 
require  an  argument,  that  an  agent  whose  duty  it  is  to  buy 
on  the  best  possible  terms  for  his  employer,  cannot  consistently 
sell  his  own  property  to  him.  There  must  be  a  conflict  of 
interest,  in  such  a  case. 

Let  us  rather  look  into  the  authorities  and  see  what  remedy 
courts  of  equity  give  the  principal  against  his  unfaithful  agent. 
The  rule  seems  to  be  that  the  agent  is  held  accountable  for  the 
profit  he  makes  by  thus  dealing  with  his  principal.  This 
principle  is  recognized  by  Lord  Thurlow  in  East  India  Comr 
party  v.  Henchman,  (1  Ves,jun.  289,)  where  a  bill  w^as  filed  by 
the  company  against  one  of  their  servants,  for  an  account  of 
profits,  made  by  supplying  the  company  with  silks  under  a 
collusive  contract  with  the  board  of  trade.  "  If,"  says  he, 
"  being  a  factor,  he  buy  up  goods  which  he  ought  to  furnish  as 
factor,  and  instead  of  charging  factorage  duty,  or  accepting  a 
stipulated  salary,  he  take  the  profits  and  deal  with  his  con- 
stituent as  a  merchant,  this  is  a  fraud  for  which  an  account  is 
due."  So  in  the  case  of  Massey  v.  Davies,  (2  Ves.  jun.  317,) 
an  agent  employed  to  furnish  timber  for  a  colliery  was  decreed 
to  account  for  the  profits,  made  by  selling  his  own  timber  to 
his  principals  under  the  name  of  another  person,  with  whom 
he  had  secretly  engaged  in  partnership. 

This  rule  seems  to  be  just  and  equitable.  Applied  to  the 
present  case,  it  entitles  the  plaintifiT  to  an  account  of  the  profits 
made  by  the  defendant  out  of  the  plaintiff  on  the  purchase  and 
sale  of  the  premises  in  question,  including  the  value  of  the 
wood  land  and  meadow.  In  other  words,  the  plaintiff  is  enti- 
tled to  a  decree  against  the  defendant  for  the  repayment  of  the 
excess  of  moneys  paid  by  the  plaintiff,  over  and  above  his  propor- 
tion of  the  price  paid  by  the  defendant  for  said  premises,  with 
interest  thereon :  and  in  ascertaining  such  excess,  the  defendant 
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18  to  be  charged  with  the  value   of  said  wood  land  and 
me^ow. 

4  decree  must,  therefore,  be  entered,  reversing  the  decree 
of  this  assistant  vice  chancellor,  with  provisions  in  conformity  to 
the  above  principles,  wUh  costs. 


Ononpaoa  Special  Term.     November,  1847,  QridUy^ 
Justice. 

Dennison,  adm'r,  6cc.  vs.  Ely  and  others. 

In  1819,  J.,  being  the  owner  of  two  lota  of  land,  execated  &  wamnty  deed  thereof 
to  D.  E.,  which  deed  was  recorded  in  Not.  1840.  The  oonndexation  ezpnMd 
in  this  deed  was  an  exchange  of  lands.  D.  R  oontinaed  to  own  and  posMH  the 
lots  for  about  20  yean  after  the  conveyance  thereof  to  hinu  In  1823,  J.  ezecoted 
another  warranty  deed  of  the  same  lots  to  P.  £.,  the  wife  of  D.  E. ;  which  deed 
was  recorded  on  the  2d  of  May,  1840.  The  consideration  stated  in  this  deed  was 
an  exchange  of  lands  lying  in  Ohio,  being  part  of  the  patrimonial  estate  of  Che 
grantee,  and  $1 00.  The  consent  of  D.  K  to'  the  giving  of  this  conveyance  to  his 
wife,  and  his  active  agency  in  effecting  it,  appeared  from  the  fact  that  the  deed 
was  in  his  hand-writing.  The  grantor  in  this  deed  covenanted  to  wttrrami  tki 
premises  against  aU  persons  claiming  under,  by,  or  through  himself,  and  agunA 
his  own  acts.  On  the  22d  of  May,  1840,  D.  E.  conveyed  the  same  land  to  his 
son  W.  M.  K  And  on  the  9th  of  Sept  1840,  after  the  death  of  P.  JEL,  D.  E^ 
together  with  the  several  children  of  himself  and  P.  E.  his  wife,  executed  to  A. 
S.  conveyances  of  the  land,  for  the  sum  of  Sl2,600 ;  $6,600  of  which  was  paid  t» 
the  creditors  of  D.  E.  and  the  balance  was  secured  by  separate  oUigatiQns  to  hii 
ehildren. 

In  1842,  after  the  death  of  J.,  D.,  the  administrator  of  J.,  recovered  a  judgment 
against  D.  £. ;  and  an  execution  having  been  issued  upon  that  judgment,  and 
returned  unsatisfied,  D.  filed  a  creditor's  bill  against  D.  £.,  the  judgment  debtor,  A. 
S.,  the  purchaser  of  the  land,  and  the  ehildren  of  D.  £.,  charging  therein  that  i» 
deed  executed  by  J.  to  P.  E.  conveyed  no  title  to  her,  inaemooh  as  the  sane 
land  had  been  previously  conveyed  to  D.  £.,  and  was  then  held  by  him,  under 
b^  deed,  and  praying  that  the  land,  in  the  hands  of  A.  S.  mjglit  be  ftppopiistBi 
to  the  payment  of  the  plamtiff's  judgment ;  or  that  the  amount  of  tlie  qotas  gircn 
^  8.  to  the  children  of  D.  C.,  for  the  purchase  money,  might  be  apptopmtad 
purpose,  and  especially,  that  the  part  lenajning  unpaid  of  one  of  tte  nolii 
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gtren  to  a  dan^iter^of  D.  E.,  who  died  before  the  whole  wu  piid,  might  be  so 
applied: 

Beldj  1.  That  it  was  competent  for  J.,  the  grantor,  by  the  agreement  and  consent 
of  D.  £.,  to  conTey  the  same  land  to  a  third  person,  for  a  valuable  consideration, 
which  he  had  prerioosly  conveyed  to  D.  R 

d.  That  D.  E  consenting  to,  and  aidbg  in,  such  new  conveyance,  would  be  estop- 
ped, in  equity,  from  setting  up  his  prior  1^  title  against  the  defective  title  of  the 
second  grantee. 

3.  That  the  fair  presumption  was,  that  it  was  agreed  between  D.  E,  and  J.,  that 
the  lots  should  be  deemed  to  be  restored  to  J.,  and  that  the  same  should  be  con- 
veyed to  P.  E. 

4.  That  upon  the  same  principle  on  which  a  court  of  equity  would  interfere  to  pre- 
vent D.  E.  from  asserting  his  l^gal  title,  against  a  third  pemn  who  had  been 
induced  by  him  to  part  with  his  money  for  the  estate,  it  would  protect  the  title  of 
P.  E.,  in  her  heirs,  against  her  husband,  and  those  claiming  under  him,  if  in  truth 
her  property  formed  the  consideration  of  the  conveyance  to  her,  even  if  she  had 
notice  of  her  husband's  prior  deed. 

5.  That  P.  E  was  to  be  regarded  as  a  bona  fide  purchaser  without  notice. 

6.  That  if  A.  S.  purchased  the  premises,  relying  on  the  truth  of  the  recital  in  the 
deed  to  P.  £.,  that  the  latter  had  advanced  the  consideration  out  of  her  own  prop- 
erty, the  grantor  would  be  estopped  from  denying  it ;  upon  the  well  settled  princi- 
ple relating  to  an  estoppel  in  pais. 

7.  That  J.,  and  the  plaintiff  as  his  administrator,  were  estopped  from  alleging  that 
the  deed  to  P.  E.  conveyed  no  title  to  her,  and  from  setting  up  a  title  as  against 
her,  derived  under  the  prior  deed  to  P.  E. 

8.  That  the  case  came  within  the  genera]  rule,  that  an  executor  oradmmistratorcan 
only  w>*!«fa>m  gnch  claim  as  the  testator  or  intestate  might  have  socoesslully 
adopted  while  living. 

9.  That  it  most  be  assumed,  as  between  the  parties  to  the  suit,  that  when  A.  S. 
purchased  the  farm,  it  was  owned  by  the  children  and  heirs  of  P.  £.,  subject  to 
the  fife  estate  of  D.  E.  therein,  as  tenant  by  the  curtesy. 

10.  That  the  plaintiff  could  not  reach  the  land  in  the  hands  of  A.  S.,  by  his  cred- 
itor's bill,  and  have  it  appropriated  to  the  payment  of  his  judgment ;  nor  the 
amoont  remaining  unpaid  upon  the  note  held  by  the  deceased  daughter  of  D.  E, 
at  the  time  of  her  death. 

Where  a  deed  conveyed  to  the  grantee  the  land  therein  described,  in  fee,  together 
with  all  the  estate,  right,  title,  interest,  claim  and  demand  whatever  of  the  grantor, 
either  in  law  or  equity  o^  in,  and  to  the  premises;  Beid  that  it  was  the  intention 
ofthfl  grantor  to  convey  the  land,  and  thai  this  danse  was  not  to  be  rq(aided  as  a 
men  release  or  quit-claim,  or  as  inserted  with  any  purpose  to  Urnil  the  grant,  but 
as  lAed  for  greater  catition,  to  embrace  any  claim  or  title,  equitable  as  well  as 
legal,  which  the  grantor  might  have  in  the  land. 

The  kaihendum  clause,  ill  a  deed,  may  enlaife,  abridge,  or  explain  the  premises. 

The  cMKsflatinn,  or  nadetivoy,  df  a  deed,  ^ith  the  view  of  re-investing  the  grantor 
tHth  the  title,  willnot  have  thai  effect 

How  hi  redtab  in  a  deed  operate  by  way  of  estoppel. 
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It  seems  that  the  grantor  in  a  deed  is  estopped,  by  a  recital  therein  of  a  ipecifie  ood- 
aideration  moving  directly  from  the  grantee,  from  denying  that  &et  But  if  ladi 
a  recital  does  not  estop  the  grantor,  as  to  the  fact  recited,  the  evidenoe  to  controvert 
it  should  be  of  such  a  character  as  dearly  to  disprove  if. 

In  EciuiTT.    The  bill  in  this  case  was  a  creditor's  bill,  filed 
by  the  plaintiff,  as  administrator  with  the  will  annexed  of 
David  Judson,  deceased,   against  David  Ely,  the  judgment 
debtor,  and  against  the  other  defendants,  to  reach  property  of 
the  debtor,  alleged  to  be  in  their  hands.    It  set  forth  the  recov- 
ery of  a  judgment  in  the  supreme  court  of  this  state,  for  the 
sum  of  |36,083,89,  on  the  19th  day  of  Decembei\  1842,  and  the 
issuing,  and  return  of  an  execution  unsatisfied,  against  the 
defendant  David  Ely.    The  bill  then  stated  that  Judson,  the 
testator,  executed  to  the  said  David  Ely,  a  warranty  deed  of 
lots  32  and  40  in  Brighton,  Monroe  county,  on  the  19th  of 
August,  1819,  which  deed  was  recorded  on  the  18th  day  of 
November,  1840  ;  and  that  Ely  continued  to  own  and  possess 
this  Brighton  farm,  for  about  20  years  after  the  conveyance  of 
the  same  to  him  ;  that  after  the  execution  of  the  said  convey- 
ance and  on   the  2d  day  of  October,   1823,  Priscilla  Ely, 
the  wife  of  the  said  David,  obtained  from  the  said  David  Jud- 
son another  warranty  deed  of  the  farm,  executed  to  herself, 
which  was  recorded  on  the  2d  of  May,  1840.    This  last  deed 
was  charged,  in  the  bill,  to  have  conveyed  no  title  to  Mrs.  Ely, 
inasmuch  (zs  the  same  land  had  been  previously  conveyed  to 
David  Ely^  and  was  then  held  by  him  under  the  first  men- 
tioned deed.    The  bill  further  showed  that  on  the  22d  of  May, 
1840,  David  Ely  conveyed  the  same  land  to  his  son  William 
M.  Ely,  and  that  afterwards,  and  on  or  about  the  9th  of  Sep- 
tember, 1840,  David  Ely,  together  with  his  several  children 
who  were  abo  the  children  of  the  said  Priscilla,  (who  had  died 
many  years  before,)  executed  to  Azariah  Smith,  conveyances 
of  the  farm  for  the  entire  consideration  of  $12,600 ;  that  $6,600 
of  this  consideration  was  paid  by  discharging  the  debts  of 
David  Ely,  and  the  remaining  $6000  was  secured  by  sepeirate 
obligations,  to  the  children  of  Mrs.  Ely,  ih  pursuance  of  a  con^ 
tract  between  the  parties.    All  of  these  deeds  of  David  Ely 
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and  his  children,  were  charged  to  be  fraudulent  and  void 
against  the  testator,  and  against  the  plaintiff's  judgment.  And 
as  evidence  of  the  fraud,  it  was  charged  that  the  purchase  by 
Smith,  of  the  farm  in  question,  was  for  much  less  than  its 
actual  value ;  that  David  Ely  was  insolvent  at  the  time,  and 
owing  a  large  debt  to  the  plaintifTs  testator,  which  had  been 
due  many  years ;  all  which  was  well  known  to  Smith.  The 
bill  claimed  that  the  farm  should  be  declared  to  be  liable  to  be 
appropriated  to  the  payment  of  the  plaintiff's  judgment,  or  that 
the  amount  of  the  outstanding  notes  to  the  children  should  be 
so  appropriated,  and  especially  that  the  part  remaining  unpaid, 
of  one  of  the  notes  executed  to  a  daughter  of  the  said  David 
and  Priscilla  Ely,  who  died  before  the  whole  was  paid,  should 
be  paid  towards  the  discharge  of  the  judgment.  The  cause 
was  heard  on  pleadings  and  proofs. 

One  ground  of  the  defence  relied  upon  by  the  defendants, 
rested  upon  the  proposition  that  Priscilla  Ely  bectime  the 
owner  of  the  farm,  by  virtue  of  the  conveyance  to  her,  of  the 
date  of  October  2d,  1823 ;  and  that  the  farm  descended,  on  her 
death,  to  her  children,  subject  to  the  life  estate  of  David  Ely, 
as  tenant  by  the  curtesy ;  and  that  Smith  took  the  interests  of  all 
the  parties,  and  pa3ring  to  each  heir  such  portion  of  the  purchase 
price  of  the  farm  as  was  agreed  upon ;  the  heirs  consenting 
that  a  much  larger  share  than  belonged  to  their  father,  should 
be  paid  and  allowed  in  the  discharge  of  his  debts. 

E,  Pearson  4*  B.  Davis  Noxon^  for  the  plaintiff  I.  The 
plaintiff  is  entitled,  as  against  David  Ely,  to  a  decree  for  the 
amount  of  his  judgment  stated  in  the  bill,  and  interest.  The  pre- 
tended settlement  set  up  in  the  answer  is  not  proved,  but  on  the 
contrary  is  disproved.  Besides;  it  should  have  been  set  up 
against  the  notes.'  II.  The  plaintiff  is  entitled  to  the  Brighton 
frirm,  or  the  actual  value  of  it.  All  the  deduction  the  defendants 
can  claim  is  the  balance,  after  applying  D.  Ely's  property  to  pay  off 
bona  fide  liens  on  the  farm  older  than  the  plaintiff's  judgment 
All  the  sales  or  liens  made  by  the  defendant  Smith  were  not 
bona  fide.    D.  Ely's  deed  was  known  to  Smith.*    It  was  re- 
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corded  prior  to  any  such  sales  or  liens.    HI.  The  entire  amomtt 
of  (he  defendant  Smith's  obligsttions  to  D.  Ely's  children,  with 
interest,  should  be  decreed  to  be  paid  to  the  plaintiff.    Eliza- 
beth's portion,  with  interest,  belongs  to  her  father,  D.  Ely.    IT. 
The  plaintiff  is  not  estopped  by  the  deed  to  Mrs.  Ely.    He  sues 
as  administrator ;  and  is  not  proved  to  have  assets.    And  the 
deed  is  void  as  to  creditors,  for  fraud  and  want  of  consideration. 
The  deed  to  Ely  was  a  full  covenant  warranty  deed,  and  all 
the  interest  subsequently  acquired  by  the  grantor  enured  to  that 
title.    The  testator,  at  the  time  of  the  deed  to  Mrs.  Ely,  was 
not  in  possession,  and  had  no  title,  and  could  therefore  convey 
none  ;  or  if  any  interest  did  pass,  that  is  no  estoppel.    Her  hus- 
band was  in  possession  under  his  deed,  and  Mrs.  Ely  knew  it 
Mrs.  Ely's  deed  gives  her  no  remedy  by  action  in  case  of  failure 
of  title,  and  therefore  it  estops  no  one.    Mrs.  Ely's  deed  is  also 
void  for  champerty.    V.  No  one  claiming  under  Mrs.  Ely's  deed 
can  be  a  bona  fide  purchaser,  as  against  her  husband  or  those 
claiming  under  him.    Mrs.  Ely  cannot.    Neither  can  her  chil- 
dren ;  nor  Smith,  for  he  knew  of  D.  Ely's  deed.    Notice  of  D. 
Ely's  deed  is  not  sufficiently  denied.    Neither  are  seisin  and 
possession  in  Judson  alleged,  nor  that  Smith  has  paid  the  pur- 
chase money.    Mrs.  Ely  paid  nothing  for  the  farm ;  nor  for 
the  subsequently  acquired  titles  or  claims.    D.  Ely  possessed 
it  as  his,  under  his  deed,  and  owned  it,  nor  was  he  disseised  by 
election,  or  requested  to  give  up  possession.    And  his  object  in 
keeping  it  in  others  was  to  defeat  creditors.    Accordingly,  all 
the  deeds  that  are  set  up  to  defeat  our  debt  are  void  as  to  that 
debt    And  we,  being  creditors,  can  at  least  take  any  ground 
that  IX  Ely's  deed  and  possession  would  have  ^ticl^  him  to 
take,  had  his  wife  been  a  stranger  to  him. 

J.  R,  Latorence,  for  the  defendant  Smith.  I.  Smith's  pur- 
chase of  the  lots  was  a  bona  fide  purchase,  without  any  intent 
to  delay,  hinder,  or  defraud  creditors.  David  Judson  i^ceived 
a  large  portion  of  the  purchase  money  firom' Smith,  on  his  judg- 
ments against  David  Ely.  He  thereby  sanctioned  the  sale  to 
Smithy  and  his  administrator  is  now  aslc^ped'  from  s^^ting  vp 
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tbut  Smith's  purchase  was  fraudulent.  Smith's  object  and 
intent  was  to  purchase  the  lots  at  a  fair  price,  to  secure  his  own 
debt  and  to  pay  the  other  debts  of  David  Ely  ;  and  at  the  time 
of  his  purchase  he  expected  to  pay  all  the  debts  of  David  Ely. 
And  it  was  the  understanding  of  all  parties,  that,  if  Judson's 
judgment  against  David  Ely  was  paid,  the  plaintifl^s  testator 
was  to  give  up  the  balance  of  his  claim  ag^iqst  Ely.  It  was 
just  and  equitable  that  Ely's  debts,  where  he  lived  and  did  bu- 
siness, should  be  first  paid,  if  only  one  could  be  paid ;  because 
Judson,  by  keeping  his  claim  out  of  sight,  gave  Ely  a  credit 
he  otherwise  never  could  have  had.  It  is  a  principle  of  equity, 
that  where  one  of  two  innocent  persons  must  suffer  by  the 
wrongful  act  of  a  third  party,  the  one  who,  by  his  negligence, 
has  enabled  such  third  party  to  do  the  injury,  must  himself 
bear  the  loss  occasioned  thereby.    (  9  Paige,  52.) 

II.  Whether  the  title  to  these  lots  was  in  David  Ely  alone, 
or  in  David  Ely  and  his  children,  Smith  has  the  title  of  all  and 
each  of  them ;  for  they  all  conveyed  to  him.    III.  Judson,  and 
''  the  plaintiff  as  his  administrator,  are  estopped  from  setting  up 

'  that  the  deed  with  warranty  from  Judson  to  Mrs.  Ely  was  void, 

'^  or  that  it  conveyed  no  title.     1.  If  the  deed  from  Judson  to 

^^  Mrs.  Ely  was  fraudulent  and  void  as  against  other  creditors  of 

'  David  Ely,  yet  Judson,  although  he  be  a  creditor,  cannot  set 

^  up  that  fraud;  for  he  was  a  party  to  the  deed.    {OsbomY. 

^'  Moss,  7  John.  161.    Hawes  v.  Leadu,  Cro,  Jo^i,  270.    4  Mass. 

?«J  R^,  354.    9  Pick.  93.    20  Jd-  247.    12  Id.  89.)    2.  If  Jud- 

1^-  son's  deed  to  Mrs.  Ely  conveyed  no  title  to  her,  then  the  heirs 

11 )  of  Mrs.  Ely  can  recover  of  the  plaintiff  as  administrator  of  Jud- 

^  son,  on  the  covenant  of  warranty  contained  in  that  deed.    This 

^  shows  the  impropriety  and  fallacy  of  permitting  Judson  to  avoid 

his  own  deed  in  this  suit,  merely  to  turn  the  heirs  of  Mrs  Ely, 
the  grantee,  around  to  their  action  against  his  representatives, 
^^  upon  the  covenant  of  warranty.    lY .  The  deed  from  Judson  to 

^i#  Mrtj.  Ely  was  a  valid  deed ;  for  after  his  first  conveyance  to 

^  David  Ely  of  these  two  lots,  he  received  another  conveyance  of 

iiri  an  outstanding  title,  which  conveyance  was  procured  by  the 

,^i  Mparat^  individual  patrimonial  property  of  Mrs.  Ely ;  and  she 

it) 
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having  died,  a  life  estate  only  remained  in  David  Ely,  and  the 
remainder  in  his  heirs.  David  Ely  heing  cq^izant  of  the  deed 
from  Judson  to  Mrs.  Ely,  could  not  set  up  his  former  title. 
Judson  surely  cannot  take  advantage  of  his  having  given  a 
previous  deed,  for  the  purpose  of  defeating  his  second  deed,  and 
thereby  reap  a  benefit  from  his  own  wrong,  if  it  be  a  wrong. 
V.  Whether  the  amount  agreed  to  be  paid  to  the  heirs  of  Mrs. 
Ely  was  legally  due  to  them,  or  not,  Smith  supposed,  and  hon- 
estly believed,  they  were  entitled  to  it ;  and  if  he  paid  them 
without  any  intent  to  defeat,  hinder,  or  defraud  the  creditors  of 
David  Ely,  it  will  not  affect  the  vaUdity  of  his  deed,  although 
it  should  turn  out  that  he  was  mistaken.  All  fraudulent  intent 
is  positively  denied  by  Smith  in  his  answer.  The  heirs  would 
not  convey  their  title  without  payment.  Smith  would  not  buy 
unless  he  obtained  the  title  of  all  parties  to  the  land.  David 
Ely  recognized  the  claims  of  the  heirs,  and  consented  to  the 
payment.  The  heirs  allowed  David  Ely  to  receive,  for  his  life 
estate,  more  than  he  was  entitled  to,  upon  the  principle  of  life 
annuities,  and  all  that  money  went  to  pay  Ely's  debts. 

O.  Hastings,  for  the  other  defendants.  I.  The  conveyance 
of  the  22d  of  May,  1840,  from  the  defendant  David  Ely  to  the 
defendant  William  W.  Ely,  was  not  fraudulent  and  void  as 
against  the  creditors  of  the  former.  But  if  it  was  so,  it  is 
wholly  immaterial,  and  can  have  no  influence  in  the  decision 
of  this  cause.  II.  The  sale  of  the  farm  in  question,  by  these 
defendants,  to  the  defendant  A.  Smith  in  his  lifetime,  was 
valid,  and  not  fraudulent  and  void  as  against  the  creditors  of 
the  defendant  David  Ely.  1.  The  answers  are  called  for  on 
oath,  and  they  deny  the  fraud  charged  in  the  bill.  2.  The  cir- 
cumstances stated  in  the  answers  of  these  defendants,  may  be 
considered  as  responsive  to  the  call  in  the  bill  for  statements  of 
the  circumstances  and  conversations  which  led  to  the  sale,  and 
are  strongly  corroborative  of  the  denials  of  fraud  contained  in 
the  answers.  III.  The  deed  of  the  18th  of  August,  1819,  from 
David  Judson,  deceased,  is  proved,  by  the  conceBsion  of  the 
parties,  to  have  conveyed  no  title  to  the  farm  in  question,  to 
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the  defendant  David  Ely.  IV.  The  deed  of  the  2d  of  October, 
1823,  from  the  deceased  to  Mrs.  Ely,  was  valid  ;  and  on  her 
death,  in  1826,  this  inheritance  in  the  lands  in  question  descen- 
ded to  her  children,  subject  to  the  life  estate  of  the  defendant, 
David  Ely.  And  unless  the  lands  were  paid  for  with  the  prop- 
erty of  David  Ely,  the  title  of  the  children  cannot  be  impeached. 
Y.  The  proofs  show  that  the  lands  in  question  were  paid  for 
with  the  property  of  Mrs.  Ely.  The  answers  assert  this,  and 
are,  in  this  respect,  responsive  to  the  bill.  The  deed  from  the 
deceased  to  Mrs.  Ely  admits  this  in  express  terms,  and  the  proof 
introduced  in  opposition  to  it  is  insufficient  to  counterbalance 
the  admission  contained  in  the  deed.  YI.  By  the  warranty 
contained  in  the  deed  from  the  deceased  to  Mrs.  Ely,  he  was 
estopped  in  his  lifetime,  and  his  representatives  are  equally  es- 
topped since  his  death,  from  setting  up  any  claim  to  the  prem- 
ises in  question.  YII.  The  circumstances  of  the  settlement 
between  David  Judson  2d,  as  the  agent  of  the  deceased,  and 
the  defendant  David  Ely,  in  connection  with  the  purchase  by 
the  original  defendant  Azariah  Smith,  and  the  distribution  of 
the  proceeds  of  the  purchase,  form  an  equitable  estoppel,  which 
in  this  court  will  be  effectual  to  bar  the  plaintiflTs  claim,  either 
to  the  lands  in  question,  or  to  the  proceeds  thereof.  YIII.  The 
gift  by  David  Ely  of  the  trifling  articles  of  personal  property, 
mentioned  in  the  answer,  to  William  W.  Ely,  wasnotfraudu^ 
lent ;  and  forms  no  ground  for  relief  against  the  latter. 

Gridley,  J.  One  of  the  most  important  questions  involved 
in  this  controversy,  is  whether  the  deed  to  Mrs.  Ely,  of  October, 
1823,  was  valid,  and  actually  conveyed  the  farm  to  her ;  and 
if  it  did  not,  whether  the  grantor,  David  Judson,  and  the  plain- 
tiff, who  represents  him,  are  not  estopped  from  denying  that 
it  did. 

I.  Did  the  deed  executed  to  Mrs.  Ely  actually  convey  to  her 
the  title  to  the  premises  in  question?  (1.)  It  is  said  by  the 
counsel  for  the  plaintiff,  that  by  the  terms  of  the  deed  and  the 
legal  construction  thereof,  the  grantor  did  not  profess  to  convey 
any  thing  but  his  right  and  title  ;  which,  in  fact,  was  no  title 
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whatever,  inasmuch  as  he  had  aheady  conveyed  it  to  David 
Ely,  by  the  deed  executed  in  1819.     The  deed  in  question,  by 
its  terms,  conveyed  to  Mrs.  Ely,  her  heirs  and  assigns,  ^^  all  the 
two  certain  tracts,  pieces  or  parcels  of  land  lying  in  township 
number  3,  in  the  7th  range  of  townships  in  Phelps  and  Gor- 
ham's  purchase,  and  known  as  the  town  of  Brighton,  in  the 
county  of  Monroe,  and  state  of  New-York,  being  lots  numbers 
32  and  40  of  the  second  division,  to  contain,  as  by  the  original 
survey,  210  acres  each,  amounting  to  420  acres,  more  or  less ; 
together  with  all  and  singular,  the  hereditaments  smd  apptu- 
tenances  thereunto  belonging,  or  in  anywise  appertaining,  and 
the  revei-sion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof.     And  ail  the  estate^  Tight,  title,  in- 
terest, and  claim  and  demand  whatever  of  the  said  party  of 
the  first  part,  either  in  law  or  equity,  of,  in  and  to  the  above 
bargained  premises,  with  the  said  hereditaments  and  appur- 
tenances.   To  have  and  to  hold  the  said  lots  or  parcels  ofland^ 
to  the  said  party  of  the  second  part,  her  heirs  and  assigns." 
The  grantor,  then,  for  himself,  his  executors  and  administrators, 
covenants  to  and  with  the  grantee,  her  heirs  and  assigns,  to 
warrant  a^d  defend  the  quiet  and  peaceable  possession  of  the 
said  premises,  against  the  grantor,  his  heirs,  execntors  and  as- 
signs, and  all  and  every  other  person  or  persons  claiming  the 
said  premises,  ^c,  by,  through  or  under  him  or  them. 

To  show  that  by  the  above  description  of  the  premises  con- 
veyed, the  grantor  merely  released,  or  quit-daifned,  such  title 
as  he  might  have,  the  case  of  Allen  v.  HoUon,  (20  Pick.  488,) 
is  referred  to.  In  that  case,  the  grantor  conveyed  in  the  fol- 
lowing words :  "  AH  my  right,  title  and  interest,  in  and  unto 
the  ferry  called,  &.C.,  and  the  boat,  &c.,  and  all  the  estate,  land 
and  buildings  standing  thereon,  as  the  same  is  now  occupied 
and  improved  by  me."  And  the  court  held  that  the  deed 
merely  purported  to  convey  such  right  as  the  grantor  had  in  the 
lands,  and  that  the  covenants  were  limited  by  the  grant  And 
looking  to  the  words  of  the  grant  and  descriptions  akm,  it 
cannot  be  doubted  that  such  was  the  intent  of  the  parties  to 
the  deed.    The  intent  of  the  grantor  was  to  convey  his  right 
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and  title  to  the  ferry  boat,  and  to  the  land  and  buildinge  which 
he  occupied  and  possessed  at  the  time.  The  case,  also,  of 
Moore  v  MagrcUh^  {Cowper,  9,)  holds  that  where  certain  spe- 
cified premises  are  conveyed  by  a  grant,  a  sweeping  clause  of 
'^  all  the  donor's  other  lands  in  Ireland,"  will  be  rejected  as  not 
within  the  grant.  I  am  also  referred  to  11  Pick.  296,  13  Id. 
468,  7  Id.  169,  2  Bam.  ^  Adol.  278.  In  my  judgment,  none 
of  the  cases  warrant  the  construction  sought  to  be  given  to  this 
deed.  I  think  it  was  clearly  the  intention  of  the  grantor  to 
convey  the  two  lots  described  in  the  conveyance,  and  that  the 
clause  relied  oa  by  the  plaintiff's  counsel,  was  inserted,  with  no 
purpose  to  limit  the  grant,  but  for  the  greater  caution,  to  em- 
brace within  it  any  claim  and  title,  equitable  as  well  as  legal, 
which  the  grantor  might  have  in  the  land.  The  habendum 
clause  is  equally  explicit  in  its  description  of  the  land  itself,  as 
distinguished  from  the  mere  contingent  interest  which  the  gran- 
tor might  happen  to  have  in  it.  The  habendum  clause  may 
enlarge^  abridge^  or  explain  the  premises  in  a  deed.  {See  12 
Wend.  91.)  (2.)  It  is  true,  that  the  legal  title  was  in  David 
Ely,  by  virtue  of  the  deed  of  1819 ;  and  he  could  not  be  dives- 
ted of  it,  unless  Mrs.  Ely  was  a  bona  fide  purchaser  without 
notice.  The  cases  reported  in  2  John.  84.  9  Id.  55,  4  Wend. 
474,  Id.  585,  show  that  the  cancellation  or  re-delivery  of  a  deed, 
with  the  view  of  reinvesting  the  grantor  with  the  title,  will  not 
have  that  effect  But  it  was  competent  for  the  grantor,  by  the 
agreement  and  consent  of  David  Ely,  to  convey  the  same  land 
to  a  third  person,  for  a  valuable  consideration ;  and  David  Ely, 
consenting  to,  and  aiding  in,  such  new  conveyance,  would  be 
estopped,  in  equity,  from  setting  up  his  prior  legal  title,  against 
the  defective  title  of  the  second  grantee.  {Storrs  v.  Bliss^  6 
John.  Ch.  Rep.  166.)  Now,  in  this  case,  the  fair  presumption 
is,  that  it  was  agreed  between  David  Ely  and  David  Judson, 
that  Ely  would  consent  that  the  two  lots  in  question  should  be 
deemed  to  be  restored  to  Judson,  and  that  the  same  should  be 
conveyed  to  Mrs.  Ely.  The  consideration  or  inducement  to 
this,  we  do  not  know.  It  is  not  improbable,  however,  that  the 
lands  conveyed  to  Judson,  as  the  condition  of  the  conveyance 


620  CASES  IN  LAW  AND  B^UITY  [Not.  29 


Denoifloa  v.  Ely. 


by  him  to  Ely,  were  the  lands  of  Mrs.  Ely.    The  consideratioii 
mentioned  in  the  deed  to  David  Ely,  is  an  exchange  ofUmdsj 
and  that  stated  in  the  deed  to  Mrs.  Ely,  is  described  as  "'  an 
exchange  of  lands  lying  in  Huron  county,  Ohio,  being  part  of 
the  patrimonial  estate  of  the  said  Priscilla,  and  one  hundred 
dollars."    The  consent  of  David  Ely  to  this  conveyance  to  his 
wife,  and  his  active  agency  in  effecting  it,  appear  from  the  fact 
that  the  deed  is  in  his  hand-writing.    And  it  is  quite  probable 
that  the  deed  of  1819,  would  have  been  re-delivered  or  destroyed, 
had  it  not  embraced,  also,  other  lands  than  the  lots  34  and  40. 
I  perceive  no  reason  why  David  Ely  should  be  allowed  to  inval- 
idate a  deed  made  to  his  wife,  when  he  would  be  precluded 
from  doing  it  as  against  strangers.    It  is  a  well  established 
principle,  that  a  married  woman  is  regarded  as  a  feme  sole 
when  her  separate  property  is  concerned ;  and  she  may  go  into 
the  court  of  chancery  for  the  protection  of  her  rights,  in  relation 
to  her  separate  estate,  against  her  husband,  as  well  as  against 
a  stranger.    (17  John.  648.)    And  I  have  already  said  that 
equity  would  interfere  to  prevent  David  Ely  from  asserting  his 
own  legal  title,  against  a  third  person  who  had  been  induced  by 
him  to  part  with  his  money,  for  the  estate  of  which  he  was 
seeking  to  deprive  him.     {Storrs  v.  Barker,  6  John.  Ch  Rep. 
166,  and  cases  there  cited.) 

I  see  no  reason,  therefore,  why  a  court  of  equity  should  not 
protect  the  title  of  Mrs.  Ely,  in  her  heirs,  agaiinst  her  husband 
and  those  claiming  under  him,  if,  in  truth,  her  property  formed 
the  consideration  of  the  conveyance  to  her ;  even  if  she  had  no- 
tice of  her  husband's  prior  deed.  But  (3.)  I  am  inclined  to 
regard  Mrs.  Ely  as  a  honafde  purchaser,  without  notice. 

First.  There  is  no  proof  of  notice  to  her.  (1.)  There  is  not 
the  slightest  evidence  of  actual  notice  to  her,  of  the  prior  deed 
to  David  Ely.  (2.)  The  plaintiff's  counsel  claioots  to  have 
shown  David  Ely  to  have  been  in  the  possession  and  occupor 
tion  of  these  premises,  at  the  date  of  the  deed  to  Mrs.  Ely; 
thus  chargmg  her  with  constructive  notice  of  whatever  title  he 
possessed.  The  witnesses  relied  on  as  proving^  this  &ct,are 
Lewis  Frick  and  Culver.    I  have  critically  examined  the  testi- 
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mony  of  these  witnesses,  and  it  falls  short  of  establishing  the  fact 
that  David  Ely  lived  upon  or  occupied  the  land  in  question. 
In  fact,  the  deed  to  Mrs.  Ely  describes  both  grantor  and  grantee 
as  residents  of  Fairfield  in  Connecticut,  at  the  time. 

Secondly.  As  to  the  consideration  being  the  patrimonial 
lands  of  Mrs.  Ely.  (1.)  It  has  been  solemnly  recited  by  the 
grantor  in  the  deed  ;  and  it  is  said  in  Cowen  &/*  HxlVs  Notes  to 
Phil  Ev.  1237,  that  the  general  rule  is  "  that  a  recital  in  a 
deed  estops  the  party  executing  it  and  those  claiming  under 
him,  by  title  subsequent."  But  this  relates  to  the  statement  of 
the  receipt  of  a  consideration ;  and  it  is  not  to  be  denied  that  in 
an  ordinary  case  of  a  statement  in  a  deed,  of  the  receipt  of  a 
pecuniary  consideration,  parol  evidence  may  be  received  to 
contradict  the  statement  in  the  deed.  This  may  be  done  in  a 
suit  for  the  purchase  money,  {Cowen  ^  HilPs  Notes,  217, 1441 ;) 
and  also  on  a  question  of  damages  upon  a  covenant  in  the 
deed ;  and  on  a  question  as  to  who  received  the  money ;  and 
perhaps,  in  some  other  cases.  ( Cowen  4*  MlPs  Notes,  216, 218, 
217,  1441,  1442.)  But,  as  between  parties  and  privies,  (there 
being  no  fraud  charged,)  "  it  is  not  allowable  to  inquire  into  the 
consideration,  for  the  purpose  of  showing  an  interest  different 
from,  or  additional  to,  the  interest  expressed  in  the  operative 
words  of  the  conveyance,  or  to  defeat  the  deed,  or  to  change  its 
legal  effect,  in  the  creation  or  modification  of  the  estate."  {See 
2  Cowen  ^  HUVs  Notes,  1444,  and  cases  there  cited.)  {a)  It 
is  said,  also,  that  when  a  note  expresses  a  specific  cojisideration, 
it  is  not  competent  to  prove  one  inconsistent  with  the  one  ex- 
pressed. {See  Idem,  1460,  and  cases  there  cited.)  So,  it  has 
been  held  that  a  party  is  estopped,  by  the  recital  of  a  fact,  which 
must  have  been  within  his  own  knowledge.  {See  cases  cited 
in  Cowen  S^  HilPs  Notes,  1237.)  In  this  case  the  recital  is  of 
a  specific  consideration  moving  from  a  particular  person ;  and 
it  is  stated  to  be  of  such  a  nature  and  description  that  if  it  be 


^  (a)  Ai  between  the  perliee  to  a  oooTeyuice,  wheie  a  mere  nominel  ooDodenlion 

;  ■  exprewed  in  nich  conveyaDce  for  the  porpose  of  suppoitiiig  it,  a  cout  ought 

^  not  to  allow  proof  to  be  given  of  the  non-payment  of  any  conaideration,  in  order  to 

dartroy  the  deed.    (Msriam  ▼.  Hdrsen,  2  Barb.  CK.  Rep.  232.) 
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true,  certain  important  rights  would  be  created  in  fietvor  of  the 
grantee,  which  the  deed  would  not  otherwise  secure  to  her,  in 
the  event  that  the  title  under  the  deed  should  be  drawn  in 
question  by  a  creditor  of  David  Ely.  I  am,  therefore,  strongly 
inclined  to  think  that  the  grantor  should  not  be  allowed  to  con- 
tradict this  fact  thus  deliberately  admitted,  and  obviously  with 
the  view  of  conveying  to  the  grantee  all  the  advantages  arising 
to  her  from  the  fact  of  the  consideration  moving  directly  from 
her.  But,  whether  the  recital  in  question  be  held  to  estop  the 
grantor,  as  to  the  fact  recited,  or  not,  it  is  quite  certain  that  the 
evidence  to  controvert  it,  should  be  of  such  a  character  as  clearly 
to  disprove  it.  Now,  I  do  not  propose  to  go  into  an  analysis 
of  the  testimony  produced,  as  to  the  amount  and  disposition  of 
the  lands  of  Mrs.  Ely  in  Ohio.  If  she  and  her  husband  had 
conveyed  these  lands  under  an  agreement  that  the  proceeds 
should  be  thereafter  applied  for  his  benefit,  then,  though  the 
lands  which  were  received  by  David  Judson  in  exchange,  were 
conveyed  by  David  Ely,  the  fact  recited  might,  nevertheless,  be 
substantially  true.  This  hypothesis  is  corroborated  by  proof  of 
a  portion  of  the  lands  being  conveyed  to  the  husband.  It  will 
be  remembered  that  the  deed  to  David  Ely  expresses  the  con- 
sideration to  be  an  exchange  of  lands.  It  is,  therefore,  not  im- 
probable that  the  lands  conveyed  by  David  Ely  were  the  very 
lands  which  were  derived  from  tiie  patrimonial  estate  of  bis 
wife,  or,  that  such  lands  were  purchased  with  the  proceeds  of 
such  estate.  There  can  be  no  other^  reasonable  explanation 
given  of  the  conveyance  to  Mrs.  Ely,  of  the  lands  in  question. 
The  case  might  be  open  to  the  suspicion  that  the  conveyance 
was  made  to  defraud  creditors ;  but  no  such  ground  is  assumed 
in  the  bill,  nor  is  there  any  evidence  to  show  that  David  Ely 
was,  at  the  time,  embarrassed,  or  that  he  owed  a  dollar  to  any 
person,  except  to  the  grantor ;  who  would  not  be  likely  to  be  a 
party  to  a  conspiracy  to  defraud  himself.  On  the  contrary,  it 
is  inferrible,  from  the  evidence,  that  David  Ely  was,  at  the 
time,  a  man  of  very  considerable  property.  I  am,  therefore,  of 
the  opinion,  that  the  complainant  has  not  disproved  the  admis- 
sion in  the  deed  that  the  actual  advance  of  the  patrimonial 
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estate  of  Mrs.  Ely  furnished,  directly  or  indirectly,  the  consid- 
eration for  the  conveyance.  (4.)  But  Smith  purchased  the 
premises  and  agreed  to  pay  for  them,  on  the  assumption  that 
the  deed  of  1823  conveyed  a  good  title  to  Mrs.  Ely.  It  is, 
therefore,  proper  to  inquire  what  notice  he  had,  that  such  was 
the  legal  effect  of  that  deed.  He  found  a  prior  deed,  it  is  true, 
but  he  found  the  latter  one  on  record  and  the  other  not ;  nor 
had  he  any  evidence  that  Mrs.  Ely  had  notice  of  the  prior  deed, 
when  she  took  the  conveyance  in  question  ;  much  less  any  such 
notice  as  is  required  to  break  in  upon  the  registry  acts.  He, 
moreover,  had  the  assurance  of  the  grantor  David  Judson,  un- 
der his  hand  and  seal,  that  Mrs.  Ely  advanced  the  consideration 
out  of  her  own  property,  and  that  David  Ely  was  consenting  to 
the  sale  to  his  wife,  by  the  fact  that  the  deed  was  in  his  own 
hand-writing.  If,  then,  Smith  purchased,  relying  on  the  truth 
of  this  recital,  as  to  the  consideration,  the  grantor  would  be 
estopped  from  denying  it,  upon  the  well  settled  principle  relating 
to  an  estoppel  tn /^aif.  {Cowen  4*  HilPs  Notes,  200  et  seq. 
Idem,  1237.) 

II.  I  come  now  to  the  other  branch  of  the  question  proposed 
to  be  considered  \  which  is,  whether  the  plaintiff  is  not  estopp^  • 
from  alleging  that  the  deed  to  Mrs.  Ely  conveyed  no  title. 

(1.)  In  my  judgment  the  grantor  is  estopped.  He  conveyed, 
as  I  have  already  said,  the  premises  in  question,  to  her,  and 
not  merely  his  right  and  title  to  them.  By  this,  I  mean,  that 
he  professed  to  convey  the  premises,  and  that  the  deed  described 
the  premises,  with  apt  words  to  pass  the  title  in  them  to  the 
grantee,  and  he  acknowledged  a  consideration  moving  from  her. 
In  addition  to  this,  he  covenanted  to  warrant  the  premises 
against  ail  persons  claiming  under,  by,  or  through  himself,  and 
against  his  own  acts.  Now,  can  he  set  up  a  title  as  against 
A^r, derived  under  the  prior  deed  to  David  Ely?  Could  he 
have  purchased  the  premises  and  taken  a  deed  from  David  Ely 
and  then  brought  ejectment  against  Mrs.  Ely,  or  against  her 
heirs,  after  her  death  ?  He,  doubtless,  might  purchase  the  life 
estate  of  David  Ely,  but  could  he  purchase  the  estate  of  inher- 
itance and  enforce  it  against  her  children  or  their  grantees? 
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Can  he  do  this  in  the  face  of  his  warranty  against  this  very  deed 
under  which  the  claim  is  made  ?    If  he  can,  then  I  have  niis- 
imderstood  the  doctrine  of  estoppel.    It  is  said  that  this  war- 
ranty against  his  own  acts  and  the  acts  of  those  claiming  under 
hiiD,  would  not  prevent  him  from  acquiring  an  independent 
title,  subsequently,  and  enforcing  the  same  against  his  grantee, 
(13  Pick.  116 ;)  and  that  such  newly-acquired  title  would  enure 
to  David  Ely,  by  virtue  of  another  well  settled  rule.     (14  John, 
194.)    To  this  there  are  two  answers.     1.  It  does  not  appear 
that  any  such  newly-acquired  title  was  the  true  one  ;  and  2. 
The  estoppel  is  against  the  right  of  setting  up  the  prior  deed 
in  hostility  to  Mrs.  Ely's,  when  that  prior  deed  is  all  the  evi- 
dence produced  of  a  superior  antagonist  title  to  hers.     Much 
refined  and  ingenious  reasoning  has  been  employed  to  resist  the 
application  of  the  principle  of  estoppel  to  this  case ;  but,  it 
seems  to  me,  that  the  doctrine  is  directly  applicable  to  it ;  and 
that  it  would  be  in  violation  of  the  plainest  principles  of  the 
theory  of  estoppel,  to  allow  the  grantor  to  defeat  the  title  he 
professed  to  convey  to  Mrs.  Ely,  by  and  under  the  paramount 
title  of  David  Ely,  created  by  his  own  prior  deed,  against  which 
hfi  executed   to  her,  her  heus  and  assigns,  a  covenant  of 
warranty. 

(2.)  I  am  also  of  the  opinion  that  if  the  grantor  is  estopped, 
the  plaintiff,  his  administrator  with  the  will  annexed,  is  also 
estopped.  Indeed,  the  case  of  Osborne  v.  MosSj  (7  John.  161,) 
is  an  express  authority  for  this  position.  It  is  supposed,  how- 
ever, by  the  plaintiff's  counsel,  that  the  case  of  Babcock  v.  Booths 
(2  jBt/Z,  181,)  has  established  a  different  rule.  In  that  case, 
the  administrator  was  permitted  to  recover  against  a  fraudulent 
purchaser,  for  the  conversion  of  a  yoke  of  oxen,  of  which  the 
intestate  died  possessed,  in  a  case  where  the  whole  assets  of  the 
intestate^  including  the  oxenj  were  insufficient  to  pay  his  debts. 
This  decision  was  placed  upon  the  ground  that  the  sale  was 
void  as  to  creditors,  and  that  formerly  a  creditor  had  a  remedy 
against  a  purchaser  taking  the  property  of  the  deceased,  under 
such  circumstances,  by  charging  him  as  executor  de  son  tort; 
and  that  the  revised  statutes  have  abolished  this  remedy,  and 
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given,  instead  thereof,  the  proper  action  to  the  executor  or  ad* 
ministrator  of  the  deceased.  It  will  be  seen,  therefore,  that  the 
case  at  bar  differs,  in  many  essential  particulars,  from  the  case 
of  Babcock  v.  Booth.  There  is  wanting,  here,  the  indispensa* 
ble  requisite  of  proof  that  there  is  a  deficiency  of  assets  to  pay 
creditors.  There  is  no  evidence  that  David  Judson  left  any 
creditors,  and  there  is  evidence  that  shortly  before  his  death  he 
received  several  thousand  dollars  from  David  Ely.  Again ;  the 
subject  matter  of  the  alleged  fraudulent  sale,  is  reed  estate^  to 
which  the  doctrine  of  the  revised  statutes  (2  R.  S,  449,  §  17,)  has 
no  application.  The  creditors  of  David  Judson  deceased,  if  there 
be  any,  are  left  to  take  such  remedies,  to  avoid  the  sale  in  ques- 
tion, as  the  law  has  provided  for  them.  The  plaintiff  not  fall* 
ing  within  the  exception,  is  subject  to  the  general  rule  ;  which 
this  same  case  of  Babcock  v.  Booths  (2  Hill,  183,)  declares  to 
be,  "  that  an  executor  or  administrator  can  only  maintain  such 
claim  as  the  testator  or  intestate  might  have  successfully 
adopted  while  living.'^  Indeed,  so  strenuously  do  the  courts 
adhere  to  this  rule,  that  an  assignee  fdr  the  very  purpose  of 
papng  creditors,  and  who,  therefore,  represents  the  creditors 
more  perfectly  than  any  administrator  can  do,  can  assert  no 
right  to  property  conveyed  by  the  assignor  in  fraud  of  creditors, 
which  the  assignor  himself  would  be  estopped  from  asserting. 
This  point  is  expressly  decided  in  Bronmell  v.  Curtis,  (10 
Paige,  218.) 

For  these  reasons,  it  must  be  assumed,  as  between  the  parties 
to  this  suit,  that  when  Smith  purchased  the  farm  in  question  it 
was  owned  by  the  children  and  heirs  of  Mrs.  Ely,  subject  to 
the  life  estate  of  David  Ely,  as  tenant  by  the  curtesy.  It  mat- 
ters not  to  the  plaintiff,  that  these  heirs  consented  that  the 
creditors  of  David  Ely  should  receive  a  larger  portion  of  the 
purchase  price,  than  his  right,  as  tenant  by  the  curtesy,  would 
entitle  him  to  receive.  Nor  can  he  complain  that  David  Ely^s 
portion  of  the  purchase  money  was  paid  to  other  creditors  than 
himself;  for  the  election  to  prefer  one  creditor  to  another,  is  the 
right  of  the  debtor.  It  is  argued,  however,  that  the  farm  wafei 
potdfaosed  ibr  a  dum  fkt  beloW  its  valu^,  and  that  the  piSirchas^ 
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was,  for  that  reason,  fraudulent ;  and  that  at  all  events,  Smith 
should  account  for  the  excess.  If  I  am  right  in  the  conclusioo 
to  which  I  have  arrived,  as  to  the  interest  of  the  heirs  of  Mrs. 
Ely  in  the  farm,  it  will  follow  that  this  remark  can  apply  only 
to  the  interest  of  David  Ely  in  the  premises.  And  I  think  that 
it  will  not  be  denied  that  the  creditors  of  David  Ely  have 
received  more  than  his  life  estate  was  worth,  even  if  the  land 
were  appraised  at  $60  per  acre.  But,  upon  an  examination  of 
the  conflicting  testimony  on  the  question  of  value,  1  cannot  say 
that  the  farm  was  sold  too  low.  It  would  be  manifestly  wrong 
to  estimate  the  whole  farm  of  420  acres,  at  the  price  per  acre, 
that  would  be  paid  for  a  comparatively  small  and  more  valua- 
ble part.  I  dismiss  this  part  of  the  case,  by  a  reference  to  the 
views  of  the  chancellor,  expressed  upon  a  case  somewhat  simi- 
lar, in  Grant  v.  Holmes^  (8  Paige,  269.) 

The  only  remaining  question  respects  the  right  of  the  plain- 
tiff to  reach,  by  this  billj  the  unpaid  part  of  the  note  held  by 
the  deceased  daughter  of  Mr.  Ely,  at  the  time  of  her  death. 
If  there  had  been  no  provision  in  the  contract,  respecting  this 
fund,  and  she  had,  herself,  made  no  disposition  of  it,  it  would 
have  gone  to  her  administrator,  to  be  applied,  first,  to  pay  any 
debt  she  might  have  owed  at  her  decease,  and  the  residue 
would  have  been  paid  to  her  father^  under  the  statute  of  distri- 
butions. But  the  agreement  for  the  sale  of  the  farm,  controlled 
the  disposition  of  this  fund.  When  she  sold  her  interest  in  the 
land  in  question,  to  the  defendant  Smith,  she  had  a  right  to 
provide  that  the  whole  consideration,  or  any  part  of  it,  should 
be  paid  to  her  brothers  and  sisters,  or  that  it  might  be  so  paid, 
on  the  happening  of  any  contingency,  as,  of  her  marriage,  or 
death.  She  had  a  perfect  right,  also,  to  dispose  of  this  fund, 
by  will,  to  her  sisters ;  and  it  would  not  be  a  case  where  fraud 
against  the  creditors  of  David  Ely  could  be  predicated  of  the 
transaction,  even  if  it  were  conceded  that  the  object  was  to  place 
it  where  his  creditors  could  not  reach  it  It  is  every  day's 
practice  for  a  father  so  to  dispose  of  his  property  by  will,  that 
the  creditors  of  an  insolvent  or  profligate  child  cannot  reach  it 
So^  in  this  case,  Miss  Ely  could  have  disposed  of  this  fund  by 
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will,  (had  there  been  no  previous  disposition  of  it,)  and  I  think 
that  she  might  agree  that  any  part  of  the  fund,  not  paid  at  her 
death,  should  be  paid  to  her  sisters.  The  fund  never  passed  to 
her  father,  and  therefore,  his  creditor  has  no  more  right  to  it 
than  if  the  deceased  owner  of  the  note,  had,  on  her  death-bed, 
delivered  the  note  in  question,  as  a  gift,  to  the  persons  who  will 
now  enjoy  it,  under  the  original  agreement  of  the  parties. 

No  claim  was  made,  on  the  argument,  nor  can  there  be  suc- 
cessfully, to  reach  the  small  amount  of  property  given,  years 
ago,  by  David  Ely  to  one  of  his  sons ;'  and  the  plaintiff  not 
having  discovered  any  property  or  equitable  rights  of  the  judg- 
ment debtor,  which  can  be  reached  by  this  bill,  it  must  be  dis- 
missed ;  but  as  the  plaintiff  is  an  administrator,  and  bad  some 
probable  ground  to  file  the  bill,  so  far  as  respects  the  proceeds 
of  the  farm,  it  is  dismissed  without  costs.    (1  Paige,  472.) 


Same  Term.    Before  the  same  Justice. 

TowNSEND  and  others  vs.  Corning. 

i 

[  It  it  not  Ofarioiu  lor  a  vendor  to  require  the  anignee  of  a  contract  for  the  porchaae 

of  land,  to  pay  the  coatB  of  a  suit  instituted  by  the  vendor  against  the  assignor 
upon  a  note  given  for  back  interest,  as  a  condition  of  discontinuing  an  ejectment 
suit,  brought  against  the  assignee,  for  the  recover^r  of  the  land,  and  of  giving 

I  time  for  the  payment  of  the  principal  sum  due. 

I  The  assignee  of  a  contract  for  the  purchase  of  land,  takes  the  land  subject  to  all  the 

equities  and  liabilities  resting  upon  the  assignor  at  the  time  of  the  assignment 
He  is  therefore  equitably  bound  to  pay  the  costs  of  a  suit  brought  by  the  vendor 
against  the  assignor,  upon  a  note  given  for  the  back  interest  due  on  the  cod- 

(  tract  at  the  time  of  the  assignment 

(  Interest  upon  interest  cannot  be  collected  by  law,  except  upon  an  agreement  to  pay 

it,  made  after  the  day  of  payment  has  passed.  But  if  it  be  paid  voluntarily  it  is 
not  usury.    And  it  may  be  lawfully  included  in  a  note,  by  the  agreement  of  the 

^  parties;  without  rendering  such  note  usurious. 

I  Butareservation,  ip  a  new  security,  ofcompoond  interest  which  had  accrued  upon 

i  a  sum  previously  due,  made  agsonst  the  will  of  the  debtor,  and  as  a  condition  of 

forbearance  upon  the  new  security,  affects  the  new  security  with  usoiy,  and 

'  nnden  it  void. 
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lif  EauiTY.    This  case  came  before  the  court  upon  v^ 
appefil,  by  the  defendant,  from  a  decree  of  the  late  vice  chan- 
cellor of  the  seventh  circuit.    The  bill  was  filed  by  Towuseqcl 
and  others,  to  foreclose  a  mortgage  executed  by  the  defendant 
Corning,  bearing  date  on  tlie  21st  of  September,  1840,  and  con- 
ditioned to  pay  the  plaintiffs,  (as  per  bond  collateral  thereto,) 
$2500,  the  one  half  in  one  year  and  the  remaining  half  in  two 
years  from  date,  with  annual  interest  on  all  sums  unpaid.    The 
defendant  put  in  an  answer  to  the  bill,  setting  up  as  a  defence, 
that  the  mortgage  was  usurious  and  void.    The  answer  stated 
that  John  Townsend  and  others,  (constituting  an  association, 
known  as  the  Syracuse  Company,)  had,  at  different  times, 
theretofore,  executed  several  contracts  for  the  sale  of  certain 
village  lots  in  Syracuse,  to  several  persons  named  in  the  answer, 
which  contracts  had  been  assigned  to  one  Wood,  who  had 
erected  a  valuable  house  on  one  of  the  lots ;  and  that  afterwaids 
and  on  the  25th  of  December,  1837,  Wood,  for  a  valuable  con- 
sideration, assigned  the  said  contracts  to  the  defendant,  and 
agreed  with  the  defendant  to  pay  up  the  intetest  on  the  same, 
to  the  said  25th  day  of  December ;  and  that  he,  ac-cordingly, 
did   execute  and    deliver    to    the    plaintiffs'  agent,  a  note, 
with  Lawrence  and  Baker  as  his  sureties,  for  $229,87,  the 
amount  of  said  interest.    That  in  the  spring  of  the  year  1840, 
the  plaintiffs  commenced  an  actionof  ejectment  against  the  de- 
fendant, for  the  recoveiy  of  the  premises  embraced  in  the  said 
contracts,  and  that  the  same  was  noticed  for  trial  and  was  on 
the  circuit  calendar  in  Onondaga  county,  to  be  tried,  on  the  21st 
of  September  of  that  year.    That  the  defendant,  thereupon, 
offered  certain  terms  set  forth  in  his  answer,  to  procure  a  dis- 
Qontinuance  of  the  ^uit,  and  for  a  general  arrangement  of  the 
controversy  between  the  parties ;  which  terms  were  rejected  by 
the  plaintiffs.    The  answer  then  proceeded  to  state,  that  the 
plaintiffs,  thereupon,  by  their  authorized  agent,  submitted  to 
the  defendant  a  statement  in  writing,  containing  the  only 
terms  upon  which  they  would  consent  to  discoi;itinue  the  said 
suit  and  ^ive  farther  time  of  payment.    These  terms  were  the 
payment,  in  cashy  of  all  the  arrears  of  interest  upon  the  several 
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contracts,  up  to  the  said  21st  of  September,  1840,  including  the 
interest  embraced  in  the  note  of  $229,87,  and  interest  upon 
the  interest,  after  the  same  became  due,  together  with  the  costs 
of  the  ejectment  suit,  and  also  the  costs  in  a  suit  prosecuted  to 
judgment,  upon  the  note  in  question,  with  interest  on  this  latter 
sum ;  the  conveyance  of  the  premises,  by  deed,  to  Coming,  and 
the  execution,  by  him,  of  a  bond  and  mortgage  to  secure  the 
payment  of  the  balance,  $2500,  to  the  said  company,  in  one 
and  two  years.  It  was  then  alleged  in  the  answer,  that  the 
defendant  being  forced  and  compelled  by  his  circumstances, 
did  submit  and  agree  to  those  terms  thus  proposed,  and  that  in 
compliance  with  the  requirements  aforesaid,  he  paid  the  sum 
down  which  was  thus  exacted  of  him,  amounting  to  $911,07, 
and  executed  the  bond  and  mortgage  as  aforesaid.  The  above, 
therefore,  is  the  corrupt  agreement  upon  which  the  defendant 
relied,  viz.  the  written  propositions,  and  the  agreement  of  the 
defendant  accepting  of  the  terms  therein  proposed. 

On  the  12th  of  March,  1844,  the  vice  chancellor  made  a 
decree  declaring  the  bond  and  mortgage  valid  securities,  and 
directing  a  reference  to  a  master  to  compute  the  amount  due 
thereon.    From  which  decree  the  defendant  appealed. 

B.  Davis  Noxon^  ^  R.  S.  Coming,  for  the  appellant. 

J.  R.  Lawrence^  for  the  plaintiffs. 

Gridley,  J.  Upon  the  statement  of  the  facts  respecting  the 
alleged  usurious  agreement,  and  upon  the  proofe  in  the  cause, 
the  question  arises  whether  there  was  any  usury  in  the  trans- 
action proved. 

If  the  bond  and  mortgage  were  usurious,  it  was  not  for  any 
usurious  interest  included  in  those  securities ;  for  they  were 
executed  for  the  exact  amount  of  the  principal  moneys  due. 
It  must,  therefore,  have  been  on  account  of  the  exaction  of  the 
payment  of  the  interest  upon  interest,  and  the  costs  of  the 
suit  upon  the  note  given  by  Wood,  Baker  and  Lawrence,  as  a 
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condition  of  the  discontinuance  of  the  ejectment  suit,  and  of 
giving  time  for  the  payment  of  the  principal  sum  due. 

(1.)  As  to  the  costs  of  the  suit  prosecuted  against  the  maker 
of  the  note  in  question.     It  will  be  remembered  that  no  interest 
had  been  paid  on  these  contracts,  for  about  the  period  of  three 
years ;  and  the  note  given  to  secure  the  interest  that  had  fallen 
due  before  the  assignment  by  Wood  to  Coming  had  been  prose- 
cuted to  judgment  and  execution  without  collecting  the  money, 
though  some  of  the  witnesses  were  of  the  opinion  that,  by  ex- 
traordinary diligence,  the  money  might  have  been  collected. 
Under  these  circumstances  the  plaintiffs  commenced  an  action 
of  ejectment  to  recover  the  land  ;  and  it  was  to  settle  this  suit 
that  the  negotiation  commenced,  and  was  conducted  by  the 
parties.    Now,  had  the  defendant  filed  his  bill  to  obtain  relief 
from  the  legal  forfeiture  of  his  contract,  would  any  court  have 
granted  it,  without  the  payment  of  these  costs,  as  well  as  the 
full  amount  due  upon  the  contracts  ?    The  defendant  was  the 
assignee  of  Wood,  and  subject  to  all  the  equities  that  existed 
against  him.    Wood  had  given  his  own  note  with  two  sureties, 
to  secure  the  interest  up  to  a  given  day.      The  plaintiflls 
made  a  fruitless  attempt  to  collect  this  note,  and  failing  in  that 
attempt,  they  resorted  to  the  land.    Would  it  have  lain  in 
Wood's  mouth  to  allege  that  he  had  given  «them  a  security 
against  himself  and  others,  upon  which  a  bill  of  costs  had  been 
incurred,  by  reason  of  his  own  default  in  paying  it ;  and  that 
it  was  inequitable  in  the  plaintiffs  to  exact  such  costs  as  a  con- 
dition of  relief  from  the  forfeiture?    Might  not  the  plaintiffs 
say  to  him,  "  We  consented  to  receive  your  note,  not  in  absolute 
payment  of  the  interest  due  upon  your  contract,  but  as  collat- 
eral security  merely.    We  received  it,  under  the  obligation,  if 
paid  or  collected,  to  apply  it  on  the  contract  as  payment ;  but 
if  not  paid,  and  by  reason  of  such  non-payment,  a  suit  should 
become  necessary,  then,  that  such  suit  should  be  prosecuted  at 
your  risk  and  costs  7    You  cannot  complain  of  being  subjected 
to  any  costs  that  were  incurred  and  made  necessary  by  your 
own  neglect,  and  the  violation  of  your  own  obligation.    N(V 
does  it  lie  in  your  mouth  to  say  that  a  greater  than  the 
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ordinary  measure  of  diligence  might  have  enforced  a  collection 
from  your  sureties."  I  confess  I  do  not  perceive  any  answer  to 
this  argument  The  note  was  neither  an  extinguishment  nor 
a  payment  of  the  interest ;  and  the  costs  incurred  in  the  suit 
on  the  note,  Wood  was  both  legally  and  equitably  bound  to 
pay.  It  was  equitable  and  right  that  he  should  do  so.  And 
had  he  come  into  a  court  of  chancery,  asking  its  equitable  in- 
terference, to  relieve  him  from  the  consequences  of  his  own 
laches,  and  the  legal  forfeiture  of  his  contract,  that  court  would 
have  said  to  him,  that  when  he  asked  for  equity  he  must  do 
equity,  and  it  would  grant  him  no  relief,  except  upon  the  con- 
dition of  paying  the  costs  in  question.  It  is,  however,  argued 
that  the  .defendant  stands  in  a  more  favorable  condition,  in 
this  respect,  than  Wood  would  have  done.  I  am  of  the 
opinion  that  he  does  not.  When  this  note  was  delivered  and 
received  by  the  plaintiffs,  it  was  received  under  the  implied 
condition  that,  upon  a  failure  to  collect  the  note,  all  the  con- 
sequences of  a  legal  forfeiture  should  attach  to  the  lands,  and 
the  contract  being  forfeited,  whoever  seeks  relief  against  the 
forfeiture  stands,  in  this  respect,  in  the  place  of  Wood.  The 
defendant  took  the  land  subject  to  all  the  equities  and  liabili- 
ties Wood  'was  under  in  regard  to  it.  Before  any  notice  of  the 
assignment,  and  of  the  conditions  of  the  assignment  of  the 
several  contracts  by  Wood  to  the  defendant,  the  plaintiffs  had  a 
right  to  regard  the  defendant  as  standing  in  the  shoes  of  Wood. 
I  would  also  remark,  here,  that  much  as  the  conduct  of  the 
agent  of  the  plaintiffs  has  been  censured,  for  not  assigning  the 
^  judgment  against  Baker  and  Lawrence  to  the  defendant,  I  can 

^  see  nothing  in  his  conduct  worthy  of  blame.    He  knew  noth- 

^  ing  of  the  conditions  of  the  agreement  between  Wood  and  Corn- 

*  ing,  nor  which  of  them  was  to  pay  the  interest  that  was 
'i'  represented  by  the  note.  The  defendant  is  doubtless  entitled 
^  to  an  assignment  of  the  judgment ;  and  had  he  showed  to  the 
^  agent  the  agreement  of  Wood,  to  pay  this  interest,  then  I  doubt 
^  not  the  judgment  would  have  been  cheerfully  assigned.  In- 
f^  deed,  this  is  the  very  reason  given  by  the  agent  in  his  testimo- 

•  ny,  for  refusing  to  assign  the  judgment.    It  was,  therefore, 
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neither  oppressive  nor  usurious  to  exact  the  payment  of  these 
costs,  as  one  of  the  conditions  of  discontinuing  the  suit  in 
ejectment. 

(2.)  As  to  the  exaction  of  the  interest  due  upon  the  contracts^ 
including  the  interest  that  had  accrued  upon  the  first  amount 
of  interest  which  had  fallen  due.    It  is,  doubtless,  settled  in 
England  and  in  this  state,  that  this  excess  of  interest  cannot  be 
collected  by  law,  unless  upon  an  agreement  to  pay  it,  made  after 
the  day  of  payment  has   passed.      But  it  is  equally  clear 
that  if  it  be  paid  voluntarily,  it  is  not  usury.    It  is  paying  no 
more  than  what  is  just  and  reasonable.    A  man  agrees  to  pay 
$1000  at  the  expiration  of  five  years  fi-om  the  date  of  his  bond, 
with  the  interest  at  the  rate  of  seven  per  cent  annuaUy :  in 
other  words,  he  agrees  to  pay  $70  at  the  expiration  of  a  year. 
Why  should  not  that  $70  draw  interest  from  the  time  it  fiills 
due ;  in  analogy  to  the  legal  obligation  arising  upon  any  other 
contract  for  the  payment  of  money  by  a  given  day?    If  the 
same  man  had  given  his  note  or  agreement  to  pay  $70  at  the 
end  of  a  year,  that  instrument  would  carry  interest  upon  the 
amount,  from  the  day  of  payment.    In  relation  to  interest,  upon 
interest  however,  I  repeat,  the  law  is  otherwise.   But  though  not 
collectable,  except  by  a  subsequent  agreement,  this  interest  may 
lawfully  be  included  in  a  note,  by  the  agreement  of  the  parties ; 
and  such  note  is  not  usurious.   The  case  of  Kellogg  v.  Hickok, 
(1  Wend.  621,)  is  a  direct  adjudication  of  this  principle.   The 
question,  however,    that   is  presented  by   the  pleadings  and 
proofs  in  this  cause,  is  a  different  one.    And,  though    it  is  pos- 
sible that  a  distinction  might  be  taken  between  this  lease  and 
those   reported  in  7  Paige,   681,    and   9  Id.  211,   and  in 
several  other  cases,  yet  I  will  assume,  as  the  law  of  this  case, 
that  a  reservation  in  a  new  security  of  compound  interest  that 
had  accrued  upon  a  sum  previously  due,  against  the  ttitt  of 
the  debtor,  and  as  a  condition  of  a  forbearance  upon  the  now 
security,  affects  the  new  security  with  usury,  and  makm  it 
void.    The  question,  thus,  becomes  one  of  fact,  Wheth^  tbn 
excess  of  interest  was  exacted  against  the  urill  of  the  deklnt/t^ 
and  as  a  c&nditi&n  of  forbearance.    It  will  be  botKke  in  tniod 
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that  by  the  decision,  in  the  case  of  Kellogg  v.  ERckok^  (1  Wend. 
621,)  before  cited,  if  these  parties  had  accounted  together  con- 
cerning the  amount  due,  and  hy  the  amsent  qf  the  debtor^ 
had  included  the  compound  interest  in  the  bond  and  mortgage, 
these  securities  would  not  have  been  usurious.  If,  therefore, 
they  are  now  to  be  held  usurious,  it  must  be  upon  the  ground 
that  the  payment  of  the  interest  upon  interest  was  exacted 
against  the  will  of  the  defendant,  and  imposed  upon  him,  as  a 
condition  of  giving  time  upon  the  principal  sum.  Now,  in 
point  of  fact,  it  no  where  appears  in  the  proofs,  that  this  excess 
of  interest  was  ever  objected  to  by  the  defendant,  or  by  any  one 
acting  in  his  behalf;  but  on  the  contrary,  it  appears,  (so  far  as 
there  is  any  evidence  upon  the  subject,)  that  the  controversy 
was  concerning  the  jvdgment  against  Baker  and  Lawrence, 
survivors  of  Wood,  which  the  defendant  claimed  to  have  as- 
s^ed  to  him,  but  which  was  declined  by  the  plaintiffs'  agent. 
James  G.  Tracy,  the  agent  of  the  company,  a  witness  of  the 
defendant,  testified  that  he  made  out  a  statement  of  what  was 
due  for  interest,  upon  the  several  contracts,  and  for  the  costs  in 
the  suit  upon  the  note  for  $229,89,  with  interest  upon  these  costs, 
and  the  costs  in  the  ejectment  suit,  and  delivered  it  to  some  one 
who  applied  to  him  to  make  it :  that  the  amount  of  interest  and 
costs  was  $911,07,  which  was  required  to  be  paid  down.  This 
statement  was  produced  and  made  exhibit  No.  3,  and  is  a  state* 
ment  of  the  amount  due  on  each  block  or  lot,  both  for  principal 
and  interest,  with  interest  computed  upon  the  first  instalments 
of  the  annual  interest  respectively,  with  the  costs,  amounting 
to  $911,07.  This  statement  contained  an  entry  opposite  to  this 
sum,  in  the  following  words.  "  To  be  paid  in  cash.  Time  to 
be  extended  on  bond  and  mortgage  two  years  and  ejectment 
suit  settled.  Coming  must  secure  and  pay  as  above."  The 
witness  further  testified  that  he  made  up  the  statement,  {as  to 
interest)  as  it  appeared  on  the  exhibit,  and  for  what  ^^he 
considered  due  justly  to  the  company  and  for  what  they  had 
a  legal  right  to  askJ^  This  last  part  of  the  testimony  was 
taken  under  objection,  and  if  the  reservation  of  the  compound 
interest  were  an  act  of  usury,  per  se^  then  the  objection  would 
Vol.  I.  80 
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not  be  well  founded ;  but  for  the  purpose  of  showing  the  tn^mf 
of  the  parties,  upon  a  question  whether  the  including  of  this 
excess  of  interest  was  voluntarily  agreed  to,  and  not  imposed 
as  a  compulsory  Condition  of  giving  time  on  the  principal  sum, 
I  think  it  was  admissible.    Here,  then,  was  a  proposition  made 
in  writing,  of  the  amount  claimed  to  be  due,  and  the  payment 
of  which  was  required  as  a  condition  of  settling  the  ejectment 
suit,  embracing  a  statement  of  the  interest  account,  which  was 
believed  to  be  correct  by  the  agent  who  made  it.    Now  was 
this  voluntarily  agreed  to?    I  repeat,  there  was  no  attempt  to 
show  that  any  objection  was  made  to  this  mode  of  computing 
the  interest,  or  any  question  raised  concerning  it    The  only 
question  put  to  the  witness,  as  to  what  occurred,  during  the 
negotiation,  was  as  to  his  refusal  to  assign  the  judgment,  which 
he  declined  doing,  upon  the  ground  I  have  aUeady  stated.  The 
only  other  witness  who  gives  any  evidence  concerning  this  part 
of  the  case,  is  Henry  Davis,  who  testifies  that  at  the  request 
of  the  defendant,  he  went  to  the  agent  of  the  Syracuse  Com- 
pany; that  exhibit  No.  3,  is  a  statement  which  the  agent  gave 
him,  at  the  time,  and  that  he  (the  ag<6nt)  proposed  to  receive 
the  $911,07  in  cash,  and  to  give  some  time  for  the  paym^t  of 
the  balance,  on  its  being  secured  by  bond  and  mortgage.    The 
witness  then  proceeds  as  follows.    '<  I  told  him  there  was  a 
judgment  against  Baker  and  Lawrence,  which  I  thought  Com- 
ing entitled  to  have  an  assignment  of.    He  declined  giving  an 
assignment,  and  said  he  would  not  vary  from  the  terms  of  this 
statement.    I  paid  him  $911,07."    Now,  to  what  did  the  agent 
refer,  when  he  declined  to  vary  from  the  stiettement?    Clearly 
to  the  assignnaent  of  this  judgment,  which  would  materially 
vary  the  proposition  for  a  settlement ;  and  I  doubt  not  that  Mr. 
Townsend  had  reference  to  the  same  inadmissible  condition, 
when  he  gave  his  instructions  to  the  agent,  bs  is  mentioned  in 
the  cro8&-examination  of  this  witness.    I  am  strenigtbened  in 
ihis  opinion  by  a  statement  in  the  answer,  at  the  43d  folio^ 
where  it  appears  that  the  defendant  made  a  pnqposition  to  ad- 
jnst  the  existing  controversy,  on  having  this  judgment  aasigiied 
to  hkn,  which  Mr.  'Townsend  declined  <x>  da    There  is,  ^ere- 
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fore,  no  evidence  to  warrant  the  conclusion  that  the  excess  of 
interest  was  ever  objected  to,  or  drawn  in  question  at  all.  Nor 
does  it  appear  that  the  question  of  an  extension  of  time  was 
ever  agitated  by  the  parties.  It  is  true,  that  it  was  entered  in 
the  statement  of  the  agent ;  but  that  it  was  ever  asked  for,  or 
negotiated  about,  the  case  is  barren  of  proof.  Nor  is  there  the 
least  ground  to  beUeve  that  the  terms  of  settlement  would  have 
been  at  all  diflferent  if  the  whole  sum,  including  the  priucipal, 
had  been  paid  down.  The  cros^-examination  of  Davis,  espe- 
cially the  closing  part  of  it,  shows  that  what  was  desired  on  the 
part  of  the  defendant  was  to  settle  the  ejectment  suit,  upon  the 
condition  of  getting  an  assignment  of  the  judgment ;  and 
that  neither  the  question  of  interest  nor  of  time  was  at  all  al- 
luded to. 

For  these  reasons,  the  decree  of  the  yice  chancellor  must 
be  affirmed,  with  costs. 


Same  Term,    Before  the  same  Justice. 

Hasbrook  vs.  Paddock. 

In  the  interpratation  of  aoontnct,  and  for  the  poipoae  of  aacertaining  the  intentioDS 
of  the  paities,  it  is  allowable  for  the  court  to  reaort  to  the  eztrinaic  drcmnstanoes 
whkh  amToaod  the  tranaaotion,  and  thus  to  place  itadf  in  the  aitaalHm  of  the 
oootnedng  pailiea,  wfaoae  language  it  ia  called  apon  to  conatnie. 

The  divenkm  or  use  of  a  part  of  a  lot  leased  bj  the  aoperintendent  of  the  Onondaga 
aalt  springs  for  the  manofactare  of  salt,  for  other  purposes,~e.  g.  the  erection  of 
dwelling  hooses,  hams,  &c. — ^will  not  work  a  forfeitme  of  the  premises  to  the 
people  of  ths  state. 

The  itatnte  declaring  that  the  divernon  or  ose  of  aalt^Iota,  for  other  poipoees  than 
the  maira&ctiue  of  salt,  ahall  work  a  forfeiture  of  the  estate  of  the  knee,  and 
divest  him  of  his  interest  therein,  does  not  apply  to  the  direisbn  of  a  part  of  a  lot 
It  only  prohibita  the  divenion  and  use  of  on  eiUire  lot,  for  purposes  foreign  to  the 
object  of  the  lease. 

A  party  to  as  agneiBanfc  lor  the  exchange  of  laiida,  lor  leasehold  pnmMSB,  wiU 
be  psRuitled  to  repudiate  the  contract,  after  having  enjoyed  the  leaaehoU  pwimisM 
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aadgned  to  him,  for  jean,  without  diirtmbance,  and  after  the  other  party  hn 
expended  large  suing  in  improvements  upon  the  land  receiTed  in  exchange  hf 
him ;  on  the  ground  that  a  legal  forfeiture  had  been  incurred  by  such  other  party, 
previous  to  the  exchange,  which  has  given  to  the  lessors  a  right  to  re-enter  into 
the  leasehold  premises ;  especially  in  a  case  where  such  forfeiture,  if  any,  had 
occurred  by  means  of  the  use  of  the  land  for  a  purpose,  and  in  a  manner,  knosm 
to  the  objecting  party,  and  by  virtue  of  a  public  law  of  which  he  was  boond  to 
take  notice. 

Although  a  legal  forfeiture  has  been  incurred  by  the  lessee  of  land  belonging  to  the 
state,  which  gives  to  the  people  the  light  to  re-enter,  yet  the  lessee  has  an  intereit 
in  the  lease  until  the  forfeiture  is  enforced,  and  a  contingent  right  to  a  new  ktw, 
in  case  the  people  think  it  proper  to  waive  the  forfeiture  and  to  grant  a  renewal 

Such  an  interest  in  land  will  be  protected  by  a  court  of  equity ;  and  a  specific  per- 
formance will  be  enforced  in  relation  to  it 

It  is  a  maxim  of  equity,  that  what  has  been  agreed  to  be  done,  and  what  ought  to  be 
done,  shall,  for  the  advancement  of  justice,  be  regarded  as  done. 

Neither  the  making  of  a  contract  for  the  exchange  of  parts  of  lots  held  under  a  lease 
from  the  superintendent  of  the  Onondaga  salt  springs,  nor  the  execution  of  a 
conveyance  of  such  parts,  by  the  lessee,  will  work  a  forfeiture  of  the  premises,  to 
the  people ;  although  such  contract  and  conveyance  are  in  general  tenns,  and 
contain  no  restriction  upon  the  grantee,  as  to  the  manner  in  which  the  premint 
are  to  be  occupied  and  used. 

Statutes  creating  penalties  or  forfeitures  are  to  receive  a  strict  construction.  And 
it  is  no  part  of  the  duty  of  courts  to  extend  the  meaning  of  the  words  and  phraaa 
employed  by  the  legislature. 

In  Equity.  This  was  an  appeal  by  the  defendant  from  a 
decree  of  the  lat'*  vice  chancellor  of  the  seventh  circuit  The 
bill  was  filed  in  the  court  of  chancery,  to  compel  the  specific 
performance  of  a  contract  for  the  exchange  of  lands  situated  in 
the  village  of  Liverpool,  in  the  county  of  Onondaga.  The 
agreement  was  made  about  the  first  of  May,  1836,  and  provi- 
ded for  the  conveyance  by  the  plaintiff*  Hasbrook,  to  the  defen- 
dant H.  Paddock,  of  certain  parts  of  two  salt  lots,  in  exchange 
for  a  village  lot,  and  such  a  sum  as  should  be  determined  to  be 
the  fair  difference  in  value,  by  appraisers  agreed  upon  by  the 
parties.  The  parties  to  the  contract  soon  afterwards  exchanged 
possession  of  the  premises,  in  pursuance  of  the  stipulations  con- 
tained in  it,  and  the  plaintiff  has,  from  time  to  time,  made  val- 
uable and  permanent  improvements  upon  the  premises  thus 
contracted  to  be  conveyed  to  him.  The  defendant  stated,  in 
his  answer,  that  the  parts  of  lots  agreed  to  be  exchanged  with 
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him,  by  the  plaintiff,  were,  at  the  time  of  making  such  agree- 
ment, and  had  before  then  been  diverted  and  used  for  other 
purposes  than  making  salt ;  which  they  insisted  was  a  viola- 
tion of  the  statutes  of  this  state,  passed  in  relation  to  the  Onon- 
daga salt  reservation,  and  a  breach  of  the  lease  under  which 
the  lots  were  held.  And  they  averred  that  the  plaintiff  had 
built,  or  was  interested  in  building,  a  house  and  barn,  and  other 
erections,  on  the  lots,  for  other  uses  than  the  making  of  salt. 
And  they  insisted  that  by  reason  of  such  diversion,  the  interest 
of  the  plaintiff  became  forfeited,  and  was  revested  in  the  people 
of  the  state.  The  cause  was  heard  before  the  vice  chancellor 
upon  pleadings  and  proofs,  and  he  made  a  decree  directmg  a 
specific  performance  of  the  contract  by  the  defendant 

Several  grounds  of  defence  were  relied  upon  before  the  vice 
chancellor,  which  were  abandoned  upon  the  appeal.  On  the 
argument  in  this  court,  the  defendant's  counsel  objected  to  the 
performance  of  the  contract,  upon  the  following  grounds:  That 
the  plaintiff  had  no  title  to,  or  interest  in,  the  premises  which 
he  contracted  to  convey ;  that  the  contract  was  illegal  and  void ; 
and  that  if  it  was  not,  its  performance  would  now  be  con- 
trary to  the  existing  law,  and  would  itself  work  a  forfeiture  of 
the  premises,  to  the  people  of  the  state. 

O.  F.  Comstock,  for  the  appellant 

/  R.  Laitrence,  for  the  respondent 

Gridlet,  J.  If  the  contract  is  to  be  understood  as  calling 
for  any  thing  more  than  a  leasehold  interest  of  the  premises 
agreed  to  be  conveyed  by  the  plaintiff,  then  it  is  quite  clear 
that  he  did  not  possess  such  a  title  or  interest  as  he  agreed  to 
convey ;  for,  the  title  to  these  lands  is  inalienable  in  the  people, 
by  the  fundamental  law  of  the  state.  {Const  art.  7,  §  10.)  (a) 
But  such  is  not  the  fair  construction  of  the  agreement  In  the 
interpretation  of  a  contract,  and  for  the  purpose  of  ascertaining 

(a)  Seealw  1  i?.  &  953, 1 1,  (3<i eif. ^.  S8t.) 
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the  intention  of  the  parties  to  it,  it  is  allowable  to  reeort  to  the 
extrinsic  circumstances  which  surround  the  transaction,  and 
thus  to  place  ourselves  in  the  situation  of  the  contracting  partieB 
whose  language  we  are  called  upon  to  construe.  (2  Cawen 
^  miTs  Notes  to  PhU.  Ev.  p.  1399,  note  957.  See  dso 
Cfreenl.  Ev.  p.  327.)  Now,  it  was  perfectly  understood  by  the 
defendant  in  this  cause,  that  the  plaintiff  neither  had,  nor  pro- 
fessed to  have,  any  thing  more  than  the  statutory  leasehold 
interest  in  these  salt  lots,  with  such  right  of  renewal  as  that 
interest  would  confer.  The  estate  which  the  lessee  possessed 
in  lots  of  this  description,  was  notorious  to  both  parties ;  and 
they  must  be  regarded  as  contracting  with  reference  to  that 
interest,  and  nothing  beyond  it.  It  also  appears  that  when  the 
deed  prepared  by  the  plaintiff  under  the  contract,  purporting  to 
convey  only  a  leasehold  interest,  was  shown  to  the  defendant, 
he  made  no  objection  to  it  on  that  account ;  thus  aflSrming  the 
construction  which  the  plaintiff  had  given  it.  The  defendant 
also  insists,  that  when  the  contract  was  made,  the  former  lease 
had  expired,  that  the  plaintiff  had  no  absolute  right  to  a 
new  lease,  and  that  it  does  not  now  appear  that  he  was  enti- 
tled to  a  renewal  under  the  act.  (1  R  S,  346,  2d  ed.)  The 
answer  to  this  suggestion  is,  that  the  officer,  whose  duty  it  was 
to  determine  that  question  between  the  plaintiff  and  the  state, 
has  decided  it  in  his  favor,  and  has  actually  granted  a  new 
lease  for  a  term  extending  to  1859. 

II.  It  is  further  argued,  that  by  virtue  of  the  provisions  of  the 
act  of  1829,  (1  jR.  &  346,)  by  the  diversion  of  a  part  of  the  lots 
in  question  to  the  uses  of  a  dwelling  house,  barn,  shed,  &c., 
and  from  the  business  of  the  manufacture  of  salt,  the  same  had 
become  forfeited  to  the  people^  and  therefore  the  plaintiff  had 
no  interest  in  the  premises,  capable  of  being  conveyed. 

To  this,  I  would  answer,  (1.)  That  this  very  question  was  sub- 
mitted to  Chief  Justice  Beardsley,  in  1838,  then  being  attorney 
general  of  the  state.  And  his  opinion  is  expressed  in  a  com- 
munication made  to  the  senate,  {Senate  Doc  vol  2,  No.  60,)  that 
stich  diversion  and  use  of  a  part  of  a  salt  lot  did  not  work  a 
forfeiture  of  the  lease.    I  perceive  no  reason  to  question  the 
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floundneoa  of  this  opiniim.  (2.)  If,  however,  this  was  a  mista- 
ken opinion,  and  a  diversion  of  the  premises  in  question  from 
the  business  of  manufacturing  salt,  did  work  a  legal  forfeiture 
of  the  lease,  still  this  consequence  was  produced  by  means  of  a 
use  of  the  lot,  which  was  well  known  to  the  defendant,  and  by 
virtue  of  a  public  law,  of  which  he  was  bound  to  take  notice. 
It  would  therefore  be  inequitable  to  permit  the  defendant  to 
repudiate  the  contract,  after  having  enjoyed  the  premises 
assigned  to  him  by  the  agreement,  without  disturbance,  for 
years,  and  after  the  plaintiff  had  expended  large  sums  in  per- 
manent improvements  upon  the  lot  contracted  to  him,  and 
which  the  defendant  is  now  seeking  to  reclaim.  Although  a 
legal  forfeiture  had  been  incurred,  which  gave  the  people  a 
right  to  re-enter,  yet  the  plaintiff  still  had  an  interest  in  the 
lease  until  the  forfeiture  should  be  enforced,  and  a  contingent 
right  to  a  new  lease,  which  the  people  might  grant,  electing  to 
waive  the  forfeiture.  This  turned  out  to  be  a  valtiable  inter- 
est ;  for  the  lease  was  in  fact  renewed,  the  act,  subjecting  the 
lot  to  a  forfeiture,  (if  any  such  act  had  been  committed,)  having 
been  waived  and  forgiven.  That  such  interest  in  lands  will 
be  protected  by  the  court  of  chancery,  and  that  a  specific  per- 
formance will  be  enforced  in  relation  to  them,  see  Armour  v. 
Alexander^  (10  Paige,  573,)  and  Phyfe  v.  WardeU,  (5  Id.  279 ;) 
where  the  subject  of  these  contingent  interests  in  lands,  and  such 
as  depend  merely  on  the  good  will  of  those  who  hold  the  para- 
mount title,  is  fully  discussed. 

III.  A  more  plausible  objection  to  the  relief  sought  by  the  bill 
in  this  cause,  arises  under  the  provisions  of  the  act  of  1838. 
{Laws  of  1838,  p.  289.)  By  the  third  section  of  that  act  it  is 
enacted^  that  ^'  Hereafter,  any  underletting,  diversion  or  use, 
for  any  other  purpose  than  the  manufacture  of  salt,  of  any  of 
the  lots  that  have  been  or  may  be  leased  by  the  superintendent 
of  the  Onondaga  salt  springs,  to  any  person  or  corporation,  for 
said  manufacture,  shall  work  a  fcrfeitwre  of  the  leasehold  estate, 
and  absolutely  divest  the  lessee,  or  tenant,  of  all  his  interest 
therein.^  Now  the  argument  arising  under  this  provision,  against 
the  claim  of  theplaintiff  tohavethis  agreement  performed,  is  this; 
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that  the  use  of  the  premises  in  question  for  purposes  other  than 
the  manufacture  of  salt,  since  the  passage  of  the  act  of  1838, 
has  worked  a  forfeiture  of  the  leasehold  estate,  so  that  the 
plaintiff  cannot  convey  any  interest  in  the  premises  to  the  defen- 
dant ;  and  that  the  execution  of  the  conveyance  will  itself  be 
a  direct  violation  of  the  act.  It  is  my  opinion  that  this  argu- 
ment furnishes  no  answer  to  the  plaintiff's  claim  to  relief;  be- 
cause (1.)  The  contract  was  made,  possession  taken  under  it, 
by  the  respective  parties,  and  large  outlays  were  made  by  the 
plaintiff  upon  the  lot  of  which  he  now  asks  a  conveyance,  nearly 
two  years  before  the  passage  of  the  act  in  question.  The  rights 
of  the  parties,  therefore,  should  be  deemed  fixed,  and  should 
be  now  adjudged,  as  they  existed  before  the  enactment  of  the 
law  under  which  the  forfeiture  is  alleged  to  have  been  incuned. 
If  the  forfeiture  has  been  incurred  since  1838,  it  has  been  incurred 
by  the  act  of  the  defendant  himself  The  plaintiff  is  no  more 
responsible  for  the  forfeiture  under  that  act,  than  if  be  had  been 
an  utter  stranger  to  the  whole  transaction.  Nor  would  the 
rights  of  the  parties  be  at  all  affected,  if  it  were  conceded  that 
the  conveying  the  premises  to  the  defendant  would  now  work 
the  forfeiture  created  by  the  act  For  he  alone  is  chargeable 
with  the  delay  in  the  performance  of  the  contract  which  is  now 
made  an  objection  to  its  completion.  In  the  year  1837,  and 
long  before  the  act  of  1838  was  passed,  the  plaintiff  was  ready, 
and  demanded  an  execution  of  the  conveyance,  which  was  de- 
clined by  the  defendant.  Now  it  is  a  maxim  of  equity,  that 
what  has  been  agreed  to  be  done,  and  what  ought  to  be  done, 
shall,  for  the  advancement  of  justice,  be  regarded  as  done. 
(1  Storj/^s  Eq.  Jur.  §§  64,  69.)  Equity  will  therefore  consider 
this  deed  of  the  premises  bargained  by  the  plaintiff  to  the  de- 
fendant, as  having  been  made  when  it  should  have  been,  and 
would  have  been,  had  it  not  been  for  the  culpable  neglect  of 
the  defendant.  Equity  will  not  allow  him  to  gain  an  advan- 
tage by  his  own  inexcusable  laches  ;  but  will  adjudge  the  rights 
of  the  parties,  as  it  would  have  done  had  the  contract  been 
fully  performed  and  consummated  a  year  before  the  act  was 
passed.    There  is,  therefore,  not  the  slightest  ground  for  visit- 
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ing  upon  the  plaintiff  the  consequences  of  any  illegal  use  of  the 
premises,  under  the  act  of  1838 ;  for  the  plain  reason  that  the 
defendant  himself  has  incurred  the  forfeiture,  and  must  alone 
endure  its  burden.  (2.)  I  do  not  think  that  the  act  of  making  the 
conveyance  in  pursuance  of  the  contract,  nor  even  the  making 
of  the  contract  itself,  would  work  a  forfeiture  of  the  premises, 
under  the  most  stringent  construction  of  the  statute.  There 
is  no  provision  in  the  contract  or  deed  which  requires,  or  con- 
templates, the  use  of  the  premises  for  any  illegal  purpose  ;  and 
it  certainly  should  not  be  presumed  that  the  defendant  intended 
to  use  them  in  an  unlawful  manner.  If,  however,  it  turns  out 
that  the  purpose  for  which  he  designed  to  occupy  them,  has 
become  unlawful,  he  will  doubtless  alter  his  purpose  and  put 
them  to  a  lawful  use.  (3.)  In  the  case  of  Williams  ads.  Marks, 
the  supreme  court  has  recently  held  that  the  diversion  of  an 
entire  lot,  and  an  appropriation  of  it  to  the  purposes  of  keep- 
ing a  tavern,  worked  a  forfeiture  of  the  lease,  under  the  act  of 
1838.  Without  intending  to  question  the  authority  of  that  de- 
cision, I  am  nevertheless  of  the  opinion  that  the  case  under 
consideration  is  not  one  of  those  cases  which  are  subjected  to 
forfeiture  by  the  act.  I  need  not  stop  to  cite  authorities  to  show 
that  acts  creating  penalties  and  forfeitures  are  to  receive  a  strict 
construction.  The  statute  does  not,  either  in  express  terms,  or 
by  a  fair  implication,  apply  to  a  part  of  a  salt-lot.  It  only 
speaks  of  the  use  and  diversion  from  the  business  of  manufac- 
turing salt,  of  a  whole  lot.  The  facts  disclosed  by  the  evidence 
show  very  satisfactory  reasons  why  the  legislature  might  well 
prohibit  a  whole  lot  from  being  occupied  for  a  purpose  foreign 
to  the  object  of  the  lease  ;  and  at  the  same  time  allow  parts 
of  lots  to  be  used  for  dwelling  houses,  barns,  Slc.  It  appears 
by  the  proofs  in  the  cause,  that  these  salt  lots  are  of  considerable 
depth,  running  entirely  across  thc^  street  called  Salt-street,  or 
Brow-street ;  and  that  such  portions  of  the  lots  as  lie  below 
this  street  are  used  solely  for  the  actual  manufacture  of  salt, 
while  the  parts  lying  above  Brow-street  and  between  that  and 
First-street,  are  usually  appropriated  to  dwellings,  out-houses 
and  gardens.  In  this  way,  the  upper  parts  of  these  lots,  though 
Vol.  I.  81 
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not  actually  occupied  as  sail  blocks,  are  nevertheless  subeervi- 
ent  and  auxiliary  to  the  general  business  of  the  salt  maau&o- 
ture.     Dwelling  houses  for  the  proprietors  and  their  families, 
and  boarding  and  lodging  houses  for  the  accommodation  of  the 
workmen,  situated  near  their  place  of  labor,  are  certainly  con- 
venient, if  not  indispensable,  to  a  successful  prosecution  of  the 
business.     This  consideration  alone  is  enough  to  show  a  suffi- 
cient  reason  why  the  legislature  were  unwilling  to  require  the 
whole  of  these  lots  to  be  literally  occupied  with  salt  blocks,  and 
to  visit  with  the  penalty  of  forfeiture  such  parts  of  them  as 
had  been  covered  with  houses  and  used  in  business  other  than 
the  actual  manufacture  of  salt.    Such  an  enactment  would 
have  been  not  only  inexpedient,  but  cmelly  oppressive  and 
unjust    And  I  repeat,  that  until  the  legislature  has  explicitly 
declared  their  intention  to  forfeit  parts  of  lots,  it  is  no  part  of 
the  duty  of  courts,  in  the  constniction  of  a  penal  statute,  to  ex- 
tend the  meaning  of  words  and  phrases  which  the  lawmakers 
have  chosen  to  employ.    I  do  not  think  it  necessary  to  add 
more,  except  to  refer  to  the  able  opinion  of  the  vice  chancellor 
who  decided  this  case  in  the  court  below.    He  has  given  an 
accurate  survey  of  the  legislation  upon  the  subject  of  the  salt 
manufacture,  and  an  interesting  and  iostructive  history  of  the 
operations  of  these  laws ;  and  of  the  large  and  important  inter- 
ests that  have  grown  up  under  the  former  administration  of 
them  in  the  village  of  Liverpool,  and  has  shown  the  dangerous 
consequences  to  those  interests  if  such  a  construction  should  be 
given  to  the  act  of  1838,  as  is  claimed  for  it  by  the  defendant's 
counsel. 

For  these  reasons  the  decree  appealed  from  must  be  affirmed, 
with  costs. 
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Selden  and  Welles,  Justices. 

O'Maley  vs,  Reese. 

The  iecttoa  of  the  cooatitution  which  provides  that  on  the  fint  Monday  of  July, 
1847,  juxifldiction  of  all  "suits  and  proceedings  originally  commenced  and  then 
pending  in  any  court  of  common  pleas,"  nhall  become  vested  in  the  supreme  court, 
means  all  suits  originally  commenced  in  the  old  courts  of  common  pleas,  whether 
the  same  have  proceeded  to  final  judgment,  or  not ;  provided  any  flsther  judicial 
action  is  to  be  had  thereon.  Accordingly  I^ld,  that  a  motion  for  a  special  report 
of  a  referee,  to  be  made  up  and  incorporated  in  the  record,  in  a  case  thus  situated, 
after  the  first  Monday  of  July,  1847.  was  properly  made  in  the  supreme  court. 

In  such  a  case  the  supreme  court  will  not  grant  a  mandamus,  directed  to  the  referee. 

The  legislature  did  not  intend,  by  the  56th  section  of  the  judiciaiy  act  of  1847,  to 
give  to  the  new  county  courts  any  judicial  power  in  relation  to  a  judgment  in  a 
suit  originally  commenced  in  the  old  court  of  common  pleas. 

This  was  a  motion,  by  the  plaintiff,  for  a  rule  requiring  a 
special  report  of  the  referee  to  be  made,  under  the  direction  of 
P.  G.  Buchan,  the  referee,  of  the  facts  proved  before  him,  and 
for  leave  to  incorporate  the  same  in  the  judgment  record.  The 
same  motion  was  made  at  the  special  term  of  this  court  held  at 
Rochester,  in  September,  1847,  by  Justice  Welles,  and  the  case 
here  was  the  same  as  that  then  presented,  excepting  that  on 
this  motion  the  affidavits  were  properly  entitled  in  the  cause. 
The  same  objections  to  the  granting  of  the  motion  were  now 
urged  which  were  then  made  ;  except  that  instead  of  objecting 
that  the  affidavits  an  which  the  motion  was  founded  were  not 
entitled,  it  was  now  objected  that  they  were  entitled  in  the  cause. 

Paine  ^  Cochrane,  for  the  plaintiff. 

Bourne  ^  Benedict,  for  the  defendant. 

By  the  Court,  Matnard,  P.  J.  This  is  the  same  case, 
upon  the  merits,  which  was  presented  at  the  special  term  in 
Monroe  county,  in  September  last ;  with  the  affidavits  uppn 
which  the  motion  is  founded  r^ularly  entitled  in  the  cause,  so 
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as  tq  avoid  the  formal  objection  upon  which  the  motion  was 
then  denied.  We  have  had  the  case  under  consideration,  and 
have  concluded  to  adopt  the  reasoning  of  Justice  Welles,  who 
decided  the  case  at  the  special  term. 

Motion  granted. 

The  case  at  the  special  term  was  as  follows :  Motion  for  a 
rule  requiring  a  special  report  of  the  referee  to  be  made,  under 
the  direction  of  P.  G.  Buchau,  the  referee,  of  the  facts  proved 
before  him,  and  for  leave  to  incorporate  the  same  in  the  judg- 
ment record ;  or  that  an  alternative  mandamus  issue  to  said 
Buchan,  requiring  him  to  make  such  report.  The  affidavit 
upon  which  the  motion  was  founded  was  not  entitled  in  the 
cause.  It  stated  that  on  the  9th  of  November,  1846,  this  suit 
was  commenced  in  the  court  of  common  pleas  of  Monroe  county, 
by  filing  and  serving  a  declaration,  to  which  the  defendant 
pleaded  the  general  issue ;  that  at  the  December  terra  of  that 
court,  the  cause  was,  by  consent  of  parties,  referred  to  P.  G. 
Buchan,  then  first  judge  of  said  court,  as  sole  referee ;  and  that 
on  the  18th  of  January,  1847,  the  cause  was  brought  to  a  hear- 
ing before  the  referee,  who  reported  generally,  in  favor  of  the 
defendant,  without  stating  any  point  or  question  that  had  been 
decided  by  him.  It  appeared  that  the  referee  was  of  the  opin- 
ion that  the  facts  were  sufficiently  proved  to  entitle  the  plaintiff 
to  a  report  in  his  favor ;  although  there  was  some  conflicting 
evidence  upon  the  facts ;  but  he  reported  in  favor  of  the  defen- 
dant on  the  ground  of  the  insufficiency  of  the  declaration.  The 
plaintiff's  attorney  made  a  case,  setting  forth  all  the  evidence; 
upon  which  he  moved  at  the  last  March  term  of  the  common 
pleas  to  set  aside  the  report  On  the  argument  of  the  moticm 
for  a  new  trial  the  testimony  was  not  read  or  reviewed,  but  the 
facts  were  assumed  to  have  been  proved,  and  nothing  but  the 
question  of  law  was  argued.  At  the  last  June  term,  the  court 
denied  the  motion  to  set  aside  the  report  The  plaintiff's 
attorney,  at  the  same  time,  moved  the  court,  on  affidavit  and 
notice,  for  a  rule  requiring  the  referee  to  make  a  special  report 
of  the  facts  proved  before  him,  and  that  the  defendant's  atu^- 
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ney  incorporate  the  same  in  the  record,  or  that  the  plaintiff's 
attorney  have  leave  to  do  so.  The  court  denied  the  motion, 
on  the  ground  that  the  practice  requiring  a  special  report  had 
been  abolished.  The  affidavit  also  stated  that  P.  G.  Buchan 
was  now  judge  of  the  county  courts  of  said  county  of  Monroe, 
and  that  the  defendant  perfected  and  docketed  judgment  in 
the  cause  on  the  28th  of  June  last,  and  that  he  intended  to 
bring  a  writ  of  error  to  reverse  the  judgment  of  the  court  of 
common  pleas. 

The  defendant's  counsel  raised  a  preliminary  objection  to  the 
affidavit  on  which  the  motion  was  founded,  that  it  was  not  en- 
titled. The  court  received  the  affidavit,  subject  to  the  objection. 
The  counsel  also  objected  that  the  cause  was  not  in  this  court, 
and  cited  Art.  14,  §  5  of  the  constitution,  and  §  65  of  the 
judiciary  act  of  1847.  He  also  contended  that  this  was  not  a 
proper  case  for  a  mandamus. 

Welles,  J.  In  order  to  determine  the  preliminary  objection 
to  the  affidavit,  it  is  necessary  to  decide  whether  the  cause 
is  pending  in  this  court.  If  it  is,  then  the  affidavit  is  irregular, 
in  consequence  of  not  being  entitled.  (2  Cotven?s  Rep.  500 ; 
Gra.  Prac.  2d.  ed,  IBO,  677,  678.) 

By  the  new  constitution,  art  14,  §  5,  it  is  provided,  amongst 
other  things,  that  "  on  the  first  Monday  of  July,  1847,  jurisdic- 
tion of  all  suits  and  proceedings  then  pending  in  the  present 
supreme  court  and  court  of  chancery,  and  all  suits  or  proceed- 
ings originally  commenced  and  then  pending  in  any  court  of 
common  pleas  (except  in  the  city  and  county  of  New  Yorlc,) 
shall  become  vested  in  the  supreme  court  hereby  established. 
Proceedings  pending  in  the  court  of  common  pleas,  and  iasuits 
originally  commenced  in  justices'  courts,  shall  be  transferred  to 
the  county  courts  provided  for  in  this  constitution,  in  such 
manner  and  form,  and  under  such  regulations  as  shall  be 
provided  for  by  law." 

Is  this  a  suit  or  proceeding  originally  commenced  or  pending 
in  the  court  of  common  pleas  on  the  first  Monday  in  July,  1847, 
within  the  meaning  of  the  above  recited  section  of  the  constitu- 
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tioQ  ?  If  it  is,  then  by  force  of  that  section,  and  without  the 
aid  and  notwithstanding /iny  action  of  the  legislature,  it  was, 
on  that  day,  transferred  into  this  court.  It  is  argued  that  a  final 
judgment  had  been  entered  and  perfected,  and  that  the  suit  was 
not  then  ^^pending,^^  in  the  sense  of  the  constitution.  It  is  also 
urged  that  the  66th  section  of  the  judiciary  act  {Laws  of  1837, 
p,  319,)  which  directs  that  execution  maybe  issued  out  of  the  new 
county  courts,  to  collect  any  judgment  in  the  court  of  common 
pleas  in  the  same  county,  is  a  legislative  construction  of  the 
constitution  in  this  respect,  and  shows  that  where  final  judgment 
has  been  perfected  in  the  court  of  common  pleas,  the  suit  or 
judgment  is  transferred  into  the  county  court. 

With  respect  to  the  position  that  it  is  not  a  suit  or  proceeding 
which  was  originally  commenced,  and  on  the  first  Monday  in 
July  1847,  pending  in  the  common  pleas,  I  think  it  is  too  rigid 
a  construction  of  the  constitution,  and  one  never  intended  by  its 
framers.  If  this  case  does  not  come  within  the  class  of  cases 
transferred  into  this  court,  by  the  constitution,  I  think  there  is 
no  court  in  existence  having  any  control  over  it.  The  court  of 
common  pleas  does  not  exist,  and  it  is  not  transferred  into  the 
new  county  court.  That  part  of  the  section  of  the  constitution 
which  describes  the  business  to  be  transferred  from  the  courts  of 
common  pleas  into  the  new  county  courts  is  in  these  words :  *Tro- 
ceedings-pending  in  courts  of  common  pleas,  and  in  suits  origin- 
ally commenced  in  justices'  courts."  It  is  observable  that  this 
provision  just  alluded  to  uses  the  words  ''  proceedings  pending" 
6cc^  and  declares  that  they  shall  be  transferred  &c.  in  such  man- 
ner &c.  and  under  such  regulations  as  shall  be  provided  by  law. 
The  section  had  just  before  absolutely  transferred  into  this  court 
all  suits  and  proceedings  originally  commenced  and  pending 
in  the  courts  of  common  pleas.  I  conclude,  therefore,  that  the 
matte(C&  to  be  transferred  into  courts  of  common  pleas  in  such 
manner  as  shoulid  be  provided  by  law,  were  proceedifigs,  such 
as  petitions  for  the  discharge  of  imprisoped  debtors ;  applicatioins 
for  Uie  relief  of  sureties  in  criminal  cases;  petitions  for  the 
discharge  of  debtors  under  the  two-third  act ;  and  a  variety  pf 
other  statutory  proceedings  forming  an  important  class  of  bu- 
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ainesB  transacted  in  the  courts  of  common  pleas ;  which  were 
never  denominated  suits ;  together  with  proceedings  in  suits 
originally  commenced  in  justices'  courts.  I  do  not  regard  the 
criticism  on  the  word  pending,  in  the  forepart  of  the  section 
cited,  as  being  just  or  fair,  or  as  calculated  to  elucidate  the 
meaning  of  the  instrument.  If  it  should  prevail,  a  large  class 
of  important  business  of  the  courts  would  be  left  unprovided  for. 
If  there  is  no  further  question  to  be  determined  in  relation  to 
the  judgment  perfected  in  the  old  court  of  common  pleas,  then 
it  would  not  be  necessary  to  transfer  the  case  into  any  court. 
No  further  judicial  action  in  such  case,  is  to  be  had  ;  and  all 
that  remains  to  be  done  is  to  issue  execution  ;  and  the  legisla- 
ture has  provided  for  that,  in  the  56th  section  of  the  judiciary 
act.  That  section  authorizes  the  issuing  of  executions  out  of  the 
county  court,  to  collect  such  judgments.  This,  however,  is  a 
mere  ministerial  act.  The  judgment  no  more  becomes  the 
judgment  of  the  new  county  court,  than  the  judgment  of  a 
justice  of  the  peace,  where  a  transcript  had  been  filed  with  the 
county  clerk,  became  a  judgment  of  the  old  court  of  common 


The  views  above  expressed  render  it  unnecessary  to  consider 
the  argument  of  legislative  construction.  That  argument,  I 
think,  has  been  already  met  and  answered.  For,  if  I  am  not 
mistaken,  the  legislature  did  not  intend,  by  the  55th  section 
of  the  act,  to  give  to  the  new  county  courts  any  judicial  power 
in  relation  to  a  judgment  in  a  suit  originally  commenced  in  the 
old  court  of  common  pleas. 

The  conclusion  to  which  I  have  arrived  is,  that,  by  the  terms 
"  suits  and  proceedings  originally  commenced  and  then  pending 
in  any  court  of  common  pleas,"  in  the  constitution,  is  intended 
all  suits  originally  commenced  in  the  old  courts  of  common 
pleas,  whether  the  same  have  proceeded  to  final  judgment  or 
not ;  provided  any  further  judicial  action  is  to  be  had  thereon ; 
such,  for  instance,  as  a  motion  for  a  new  trial  upon  a  case,  or 
motions  to  set  aside  a  report  of  referees,  to  amend  the  record, 
to  set  aside  the  judgment  for  irregularity ;  or  the  kind  of  relief 
asked  for  on  this  motion. 
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If  1  am  right  in  this  conclusion,  it  follows  that  the  suit  is  in 
this  court,  and  that  the  afMkvit  should  have  been  entitled.  And 
it  is  perfectly  clear  that  this  is  not  a  case  for  a  mandamus. 

The  motion  is  denied  without  prejudice,  and  without  costs. 


Oneida  Special  Term,  December,  1847.     Cfridley,  Justice. 
BuRCH  vs.  Newberry  &  Burch. 

On  the  30th  of  April,  1845,  upon  the  termmation  of  a  copartnenhip  between  W. 
L.  N.  &  L  H.  B.,  under  the  firm  of  N.  &>  B.,  a  new  copeitnenhip  wis  formed 
between  I.  H.  B.  and  T.  B.  the  plaintiff,  aa  their  succeMon  in  bosineas,  nnder  the 
name  of  I.  H.  B.  &  Co.,  to  commence  on  the  Ut  of  May.  Previous  to  the  time 
when  the  new  partnership  commenced,  I.  H.  B.  paid  and  took  up  outstanding 
notes  of  the  old  firm  to  the  amount  of  810,000,  and  received  in  payment  fiir  that 
advance  the  draft  of  N.  &  B.  upon  J.  T.  S.  &>  Co.,  for  $3000,  and  their  order 
upon  J.  T.  S.  &  Co.,  dated  May  1,  1845,  requesting  them  to  deliver  to  I.  H.  B.  & 
Co.,  or  onler,  certain  specified  drafts,  or  their  avails,  to  the  amount  of  S6228,88, 
which  J.  T.  S.  &>  Co.  had  previously  received  from  N.  &>  B.,  for  collection ;  the 
new  firm  giving  their  note  to  N.  &  B.,  for  $940,93,  the  difference  between  the 
$10,000  paid  by  them  and  the  amount  of  N.  &  B.'s  draft  and  order.  The  order 
was,  on  the  day  of  its  date,  endorsed  and  sent  by  I.  H.  B.  &»  Co.,  to  J.  T.  S.  & 
Co.,  by  mail,  in  a  letter  requesting  the  latter  to  acknowledge  the  receipt  of  the 
drafbs  called  for  by  the  order,  and  hold  them  for  collection  on  account  of  I.  H.  B. 
&  Co.,  and  to  sell  two  of  such  drafts,  and  credit  the  proceeds.  On  the  9th  of  May 
the  drawees  of  the  order  wrote  to  the  drawers,  merely  acknowledging  the  receipt 
of  such  letter  and  order  from  them,  and  promising  to  refer  to  such  order  in  their 
next  letter.  On  the  I6lh  of  May  J.  T.  S.  &  Co.  failed ;  without  having  complied 
with  the  requirements  of  the  order;  and  having,  in  fact,  parted  with  the  drafts 
therein  mentioned,  and  used  and  converted  the  proceeds  of  the  sale  for  the  pll^ 
poses  of  their  business,  generally,  previous  to  the  date  of  the  order,  by  virtue  of  a 
general  authority  as  the  agents  of  N.  &  B.,  to  sell  any  paper  of  theirs  whenever 
their  account  required  it.  Up  to  the  time  of  their  failure  J.  T.  S.  So  Co.  maintained 
a  good  credit  and  paid  all  legal  demands  when  presented. 

On  a  bill  filed  by  T.  B.  against  I.  H.  B.  &  W.  L.  N.,  claiming  that  by  leasoo  of  the 
&ilur6  of  the  drawees  to  meet  the  order,  I.  H.  B.  &  Co.,  the  holders,  became  »- 
titled  to  receive  from  N.  &  B.  as  the  drawers,  in  proportion  to  their  shares  and 
interest,  the  amount  which  they  had  paid  for  the  order  on  J.  T.  S.  &  Coi,  and 
praymg  that  W.  L.  N.  might  be  decreed  to  refund  and  pay  over  to  L  H.B.&CD. 
the  moiety  of  such  amount  for  which  he  was  liable: 
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Heldf  1.  That  the  transaction  between  I.  H.  B.  and  the  old  finn  of  N.  &  B.  was  to 
be  resided  as  an  adjustment  and  settlement,  yTotarUo^  of  the  copartnenhip  busi- 
ness of  that  firm,  and  as  a  purchase  by,  and  a  transfer  to,  I.  H.  B.,  one  of  the 
oopattners,  of  all  the  eftcto  of  the  firm  then  Temaining  in  the  hands  of  J.  T.  8. 
<S&Co. 

2.  That  at  the  time  of  the  assignment  of  the  drafts,  or  their  avails,  by  N.  &  B.,  % 
fund  representing  such  drafts  was  in  the  hands  of  J.  T.  S.  &  Co.  subject  to  be 
transferred  by  any  lawful  contract  or  assignment  executed  by  N.  db  6. 

3.  That  T.  B.,  the  plaintiff,  deriving  his  title  to  relief  under  the  order  of  K.  &  B. 
upon  J.  T.  S.  d&  Co.,  he  became  jointly  inteirested  with  I.  H.  B.  in  the  fjruits  of 
his  purchase  of  the  partnership  funds,  and  merely  succeeded  to  an  undivided 
moiety  of  his  interest  therein. 

4.  That  the  agreement  was  a  fair  one,  without  fraud  or  warranty,  and  was  binding 
upon  both  parties ;  thai  the  new  firm  were  the  absolute  owners  of  the  entiio 
beneficial  interest  in  th«  ftind ;  and  that  the  loss  thereof,  by  the  iailuie  of  the 
drawers  sixteen  days  after  the  date  of  the  oxd^r,  fell  upon  them,  and  furnished  no 
ground  for  relief  to  the  i^aintiff,  against  W.  L.  N. 

5.  That  the  order  upon  J.  T.  S.  &  Co.  was  not  a  bill  of  exchange,  or  an  order 
drawn  on  a  particular  fond,  but  was  an  assignment  of  the  fund  to  the  holden, 
and  transferred  the  property  therein  to  them ;  especially  after  the  presentment  of 
the  order. 

6.  That  the  conduot  of  J.  T.  S.  &  Co.,  instead  of  being  a  refusal  to  comply  with 
the  order,  was  to  bo  regarded  as  an  acquiescence  in  its  dhections,  with  a  post- 
ponement of  an  immediate  eomi^iance  therewith. 

7.  That  J.  T.  S.  &  Co,  being  req^uested  to  deliver  and  receive  the  fund,  themselves^ 
for  the  new  firm,  were  to  be  presumed  to  have  performed  that  duty;  inasmuch  as 
they  had  the  money  in  their  possession.  That  upon  the  receipt  of  the  order,  and 
of  the  letter  of  I.  H.  B.  &  Co.  they  were  thenceforward  the  holders  of  the  fund 
as  the  agents  of  that  firm ;  and  the  omission  to  place  it  fomnally  to  the  credit  of 
I.  H.  B.  &  Co.,  or  to  acknowledge  the  holding  of  it  for  them,  was  the  neglect  of 
an  act  to  be  done  as  the  agent  of  that  firm  solely.  And  that  by  the  nn^i^^f^n 
of  that  act  N.  dt  B.  ought  not  to  be  prejudiced. 

8.  That  the  payees  of  the  order  were  bound  to  use  reasonable  diligence  in  present- 
ing the  same  to  the  drawees,  and  demanding  payment  That  a  demand  of  pay- 
ment made  by  J.  T.  S.  &  Co.  of  themselves,  was  no  such  demand  as  the  law 
contemplates  when  it  holds  the  party  to  the  use  of  a  reasonable  diligence;  but 
that  a  demand  should  ha^ve  been  made  by  some  third  perw>tf  authorized  to  receive 
the  actual  possession  of  the  fund. 

It  is  a  genflial  maxim  of  the  court  of  chancery  that  eqoity  regards  vhatoTer  isordor- 
ed  to  be  done  by  one  having  anthority— as  by  atestator  in  his  will— or,  what  Mfht 
to  be  done,  as  actually  done. 

In  ]SauiTY.  In  April,  1845,  the  plaintiff  Thomas.  3urch 
and  tljie  defendant  Isaac  H.  Burch  entered  into  an  agreeipent, 
at  ]Liittle  Falls,  to  form  a  copartnership  for  carrying  on  tj^e  busi- 
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ness  of  exchange  brokers  at  Chicago,  Illinois,  under  the  name 
of  I.  H.  Burch  &  Co.,  to  commence  on  the  1st  of  May  thereaf- 
ter. I.  H.  Burch  was  to  reside  at  Chicago,  and  take  chaise  of 
the  business,  and  the  plaintiff  resided  at  Little  Falls.  The 
plaintiff  and  I.  H.  Burch  provided  the  funds,  and  prepared  to 
enter  on  the  business.  I.  H.  Burch  and  W.  L.  Newberry,  also 
a  resident  of  Chicago,  had  for  more  than  a  year  previous  to 
such  agreement,  been  engaged  as  copartners  in  the  business  of 
exchange  brokers  at  Chicago,  under  the  name  of  Newberry  & 
Burch.  And  by  a  mutual  understanding,  it  was  agreed  be- 
tween them  that  their  partnership  should  be  dissolved,  and 
their  business  closed.  Pursuant  to  this  understanding,  and  in 
order  to  effect  the  dissolution,  I.  H.  Burch  received  funds  on 
the  joint  credit  of  the  plaintiff  and  himself,  and  with  such  funds 
took  up  the  notes  of  Newberry  &  Burch  to  the  amount  of 
^10,000  besides  some  interest,  then  outstanding  ;  which  notes 
I.  H.  Burch  took  with  him,  on  his  return  to  Chicago ;  when 
the  dissolution  of  the  firm  of  Newberry  &  Burch  was  agreed  to 
take  effect  on  the  1st  of  May,  1845.  On  the  30th  of  April,  1845, 
Newberry  &  Burch  made  their  draft  on  the  house  of  John  T. 
Smith  &  Co.,  New-York,  for  $3000,  payable  at  sight,  to  the 
order  of  I.  H.  Burch  &  Co^to  apply  on,  and  towards,  the  notes 
of  $10,000  of  Newbeny  &  Burch  so  paid  and  taken  by  L  H. 
Burch  as  above  stated.  To  make  up  the  balance  of  the 
$10,000,  Newberry  &,  Burch,  on  the  same  day,  made  their  order 
in  writing  addressed  to  J.  T.  Smith  &  Co.,  in  the  words  and 
figures  following: 

"Chicago,  April  30, 1845. 
Please  deliver  to  I.  H.  Burch  &  Co.  or  order  described 
drafts,  or  their  avails,  which  you  have  received  firom  us  for 
collection. 

H.  C.  Stone  on  J.  Nevins  &  Sons.    Dated  June  11, 

due  June  3       -        -        -        .,      fllOO 
Do.  same,  Feb.  8,  May  23  ...      noo 

Do.      «        «    20,  May  24      -        -       -  1100 

J.  Coming  d&  Co.  Coming  &  Ca.  March  11-14        928,88 
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O.  Lunt  on  Bigelow  &  Gibson,  Boston,  Nov.  26, 

6  m.  29 1000 

T.  H.  Gibson,  New-York,  Dec.  13,  6  m.  June  6,   1000 


1^6228,88 
And  oblige  Newberry  &  Burch." 

This  order  was,  on  the  same  day,  endorsed  by  I.  H.  Burch 
and  sent  by  mail  in  the  name  of  I.  H.  Burch  &  Co.,  to  John 
T.  Smith  &  Co.,  New- York,  in  a  letter  containing  other  mat- 
ters, and  referriug  to  the  order  as  follows :  "  Also  Newberry  & 
Burch  order  on  you  for  sundry  collection  or  its  avails,  amount- 
ing to  $6228,88.  The  two  drafts  on  Nevins  &  Sons  of  $1100 
each,  due  June  3  and  May  23,  please  sell  at  once  and  credit 
proceeds.  Please  acknowledge  to  us  the  receipt  of  the  paper 
called  for  by  the  above  order,  specifying  the  items  and  time  of 
maturity,  and  hold  them  for  collection  on  our  account."  The 
drafts  specified  in  this  order  were  mutually  charged  and  cred- 
ited in  the  books  of  Newberry  So  Burch  and  of  I.  H.  Burch  & 
Co.  to  each  other ;  and  the  difierence  between  their  amount 
together  with  the  $3000  draft,  and  the  $10,000  paid  by  I.  H. 
Burch  &  Co.  upon  the  two  notes  of  Newberry  &,  Burch,  was 
made  up  by  the  note  of  I.  H.  Burch  &  Co.  At  the  time  the 
order  for  the  drafts  was  given  it  was  understood  and  agreed 
between  Newberry  and  I.  H.  Burch,  that  Newberry  &  Burch 
should  be  holden  liable  to  I.  H.  Burch  &  Co.  as  endorsers  on 
all  of  the  drafts,  except  those  on  Nevins  &  Sons.  On  the  9th 
of  May,  1845,  John  T.  Smith  &  Co.  immediately  after  the  re- 
ceipt of  the  order  of  Newberry  &  Burch,  by  their  letter  of  that 
date,  acknowledged  the  receipt  of  the  letter  of  I.  H.  Burch  & 
Co.  of  May  1st,  and  of  the  enclosed  draft  for  $3000,  stating  it 
was  placed  to  the  credit  of  I.  H.  Burch  &  Co. ;  and  in  reference 
to  the  order  for  the  seVeral  drafts,  they  said,  "  We  have  no  time 
to-day  to  examine  N.  &  B.'s  order  for  the  paper.  Will  refer  to 
it  in  our  next."  But  no  other  reference  to  those  drafts,  nor 
any  acknowledgment  or  communication  respecting  them  was 
ever  made,  until  after  the  failure  of  John  T.  Smith  &  Co.  on 
the  16th  of  May. 
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John  T.  Smith  &  Co:  tlot  having  complied  with  the  TCfq\uie- 
ments  of  the  order  to  deliver  to  I.  H.  Burch  &  Co.  the  drafts, 
or  the  avails  thereof,  excepting  the  draft  of  Lunt  for  $1000,  and 
having  stopped  paynient,  the  bill  in  this  cause  was  filed  by 
Thomas  Burch  against  Newberry  and  I.  H.  Burch,  claimiDg 
that  by  reason  of  the  failure  of  the  drawees  to  meet  the  said 
order,  I.  K   Burch  <fc  Co.,  the  holders,  became  entitled  to 
demand  and  have  of  and  from  the  late  firm  of  Newberry  & 
Burch  as  the  drawers,  in  proportion  to  their  shares  and  interest, 
the  amount  paid  or  accounted  for  by  them  to  such  late  firm  for 
the  order  for  the  drafts,  less  the  amount  of  the  draft  of  Lunt, 
which  had  been  handed  over  to  the  plaintiff.     And  the  bill 
prayed  that  Newberry  might  be  decreed  to  reftmd  and  pay  over 
to  the  firm  of  I.  H;  Burch  &  Co.  the  moiety  of  such  amount 
for  which  he  was  lidble ;  and  for  general  relief. 

The  bill  stated,  that  at  the  time  the  order  for  the  drafts  was 
given,  Newbeny  and  I.  H.  Burch  fully  believed  that  the  drafts 
were  in  the  hands  of  J;  T.  Smith  &  Co.,  duly  accepted  and 
waiting  maturity,  and  they  had  entire  confidence  and  belief  in 
the  solvency  and  integrity  of  J.  T.  Smith  &  Co.     The  answer 
of  Newberry  denied  that  either  he  or  I.  H.  Burch  believed,  at 
that  time,  that  the  drafLS  were  in  the  hands  of  John  T.  Smith 
&  Co.,  duly  accepted  and  waiting  maturity.  But  it  stated  that, 
on  the  contrary,  the  Words  "  or  their  avails"  were  inserted  in 
the  order  at  the  suggestion  of  I.  H.  Burch,  expressly  to  meet 
the  contingency  that  the  drafts,  or  some  of  them,  had  been  sold 
by  John  T.  Smith  &  Coi     And  the  answer  denied  that  it  was 
understood,   or  agreed,  that  the  firm  of  Newberry  &  Burch 
guarantied  the  responsibility  of  J.  T.  Smith  &  Co.,  or  the  de- 
livery of  the  drafts  mentioned  in  the  order,  or  their  avails ; 
although  it  admitted  that  all  parties  believed  J.  T.  Smith  & 
Co.  to  be  solvent,  and  had  confidence  in  their  integrity.    The 
bill  stated  that  there  was  at  all  times  after  the  transmissicm  of 
the  drafts  specified  in  the  order,  funds  and  money  of  Newbeny 
&  Burch  in  the  hands  of  J.  T.  Smith  &  Co.,  more  than  suffi- 
cient to  meet  all  the  drafts  drawn  by  Newbeny  d&  Burch  on 
them,  without  recourse  to  any  collection  paper  in  their  hsmds; 
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that  before  the  tiiAe  when  the  order  was  made  by  Newberry  & 
Burch,  J.  T.  Smith  &  Co.  had  in  fact  sold  and  disposed  of  the 
drafts,  (excepting  the  draft  of  O.  Lunt  for  $1000,)  and  had  used 
and  converted  the  proceeds  of  such  sales  to  the  purposes  of  their 
business,  without  reference  to  the  accounts  of  Newberry  & 
Burch,  and  bad  in  no  manner  given  credit  to  N.  &  B.  on  their 
books  for  the  proceeds  of  such  sales,  nor  in  any  manner  applied 
them  for  the  benefit  of  N.  dz^  B. ;  and  that  neither  at  the  time 
the  order  for  the  drafts  was  made,  nor  at  any  time  afterwards, 
were  the  drafts,  or  any  of  them,  (except  the  draft  of  Lunt,)  sub- 
ject to  the  order  of  N.  &  B.,  or  in  any  manner  under  their  con- 
trol. That  J.  T.  Smith  &  Co.  failed,  and  stopped  payment  on 
the  16th  of  May,  1845 ;  and  that  they  were  in  fact  insolvent  at 
the  time  the  order  was  given,  and  for  several  months  before 
their  public  bankruptcy.  That  I.  H.  B.  &  Co.  used  all  reason- 
able diligence  in  transmitting  and  presenting  the  order,  &c. 
The  defendant  Newberry  insisted,  in  his  answer,  that  the 
drafts  mentioned  in  the  order,  and  the  avails  thereof,  were  de- 
livered to  I.  H.  Burch  &  Co.  when  the  order  was  received  by 
John  T.  Smith  &  Co. ;  and  that  from  that  time  John  T.  Smith 
&  Co.  held  and  possessed  the  drafts,  or  their  avails,  as  the 
agents  of  I.  H.  Burch  &  Co.,  and  with  their  knowledge  and 
consent,  and  pursuant  to  their  instructions. 
The  cause  was  heard  on  pleadings  and  proofs. 

A.  Loomis  4*  H,  Denio,  for  the  plaintiff. 

J.  A.  Spencer  ^  F.  Kemarij  for  the  defendant  Newberry. 

Gridley,  J.  I  am  satisfied,  by  the  evidence  in  this  case, 
that  the  transaction  of  the  30th  of  April,  1846,  should  be  re- 
garded as  an  adjustment  and  settlement,  pro  tanto,  of  the  co- 
partnership business  of  the  firm  of  Newberry  <k  Burch.  The 
copartnership  existing  between  the  parties  expired  on  that  day ; 
and  the  transaction  in  question  embraced  a  purchase  by,  and  a 
transfer  to,  I.  H.  Burch,  one  of  the  copartners,  of  all  the  effects 
of  the  firm  then  remaining  in  the  hands  of  John  T.  Sittitli  A 
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Co.,  of  New-York.  These  assets  amounted  to  the  sum  of 
$10,961,48 ;  and  the  firm  received  in  satisfaction  therefor,  a 
claim  against  itself  amounting  to  $10,020,66,  arising  out  of  the 
payment  by  Burch  of  two  $6000  notes  of  the  firm,  with  the 
accruing  interest;  and  for  the  residue,  a  note  payable  on 
demand,  signed  in  the  name  of  I.  H.  Burch  &  Co.  for 
$940,  93. 

I  am  led  to  take  this  view  of  the  case,  by  the  intrinsic  prob- 
abilities arising  out  of  the  relative  situation  of  the  parties ;  as 
well  as  from  the  responsive  allegations  of  the  answer,  and  the 
documentary  proofs  in  the  cause. 

1st.  Nothing  is  more  probable  than  this  hypothesis,  when  we 
look  at  the  facts  disclosed  by  the  evidence.  Walter  L.  New- 
berry and  Isaac  H.  Burch,  constituting  the  firm  of  Newberry  & 
Burch,  were  exchange  brokers,  residing  and  doing  business  at 
Chicago.  To  procure  funds  to  enable  them  to  carry  on  this 
business,  they  had  borrowed  the  sum  of  $6000  of  the  Albany 
City  Bank,  upon  a  note  dated  on  the  1st  day  of  July,  1845, 
bearing  two  and  a  half  per  cent  interest,  upon  certain  conditions 
as  to  the  circulation  of  the  notes  of  the  bank ;  and  other  $5000 
of  the  Herkimer  County  Bank,  upon  a  similar  note,  bearing 
interest  at  three  per  cent.  The  notes  were  signed  in  the  firm 
name,  "  Newherry  ^  Burch,^^  and  by  "  T.  Burch  ^  Co^^ 
surety  ;  and  were  outstanding  against  the  firm  on  the  let  of 
April,  1846.  A  large  part  of  the  business  of  Newberry  &  Burch 
consisted  in  selling  drafts,  payable  at  sight,  on  New- York ;  and 
to  enable  them  to  conduct  this  branch  of  their  business,  they 
made  an  arrangement  with  the  house  of  J.  T.  Smith  &  Co., 
brokers,  in  the  city  of  New- York,  to  accept  and  pay  such  drafts. 
It  was  a  part  of  the  arrangement  that  this  house  should  be 
kept  in  funds  for  that  purpose,  by  available  paper  which  they 
were  authorized  to  collect,  and  also  to  sell,  and  thus  realize  the 
proceeds  upon  it  to  meet  the  drafts  that  were  liable  to  be  pre- 
sented, at  all  times,  from  Newberry  &  Burch. 

In  the  course  of  the  winter  of  1845,  Newberry  had  signified 
to  his  partner  his  intention  to  go  out  of  the  business,  and  to 
dose  the  concern,  so  far  as  he  was  connected  with  it,  in  the 
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succeeding  spring.  Byrch  being  desirous  of  continuing  the  bu- 
siness at  Chicago,  came  to  the  state  of  New- York  previous  to 
the  first  of  April,  in  that  year,  and  entered  into  an  arrangement 
with  his  brother,  the  plaintiff  in  this  cause,  to  form  a  copart- 
nership with  him,  for  the  purpose  of  continuing  the  business  at 
the  same  place,  upon  the  dissolution  and  close  of  the -existing 
copartnership  with  Newberry.  Preparatory,  therefore,  to  the 
closing  up  of  the  old  firm,  and  doubtless  also  with  a  view  to  the 
formation  of  this  anticipated  connection  with  the  plaintiff,  he 
paid  and  took  up  the  two  notes  above  mentioned,  on  or  about 
the  first  of  April,  by  substituting  similar  notes  made  by  himself 
individually,  as  principal,  secured,  as  the  former  notes  had 
been,  by  the  signature  of  the  finn,  "  T.  Burch  &  Co.,  surety P 
After  I.  H.  Burch  had  thus  paid  and  taken  up  these  notes,  and 
on  the  5th  of  April,  he  and  the  plaintiff  executed  articles  of  co- 
partnership for  the  commencement  of  the  business  of  exchange 
'brokers  in  Chicago,  by  which  the  said  I.  H.  Burch  was  to 
reside  at  Chicago,  and  conduct  the  business  there,  at  a  fixed 
salary,  and  by  which  the  plaintiff  was  to  become  equally  liable 
for  the  payment  of  the  two  substituted  notes ;  and  by  which  it 
was  also  provided  that  the  said  '^  agreement  should  take  effect 
on  the  first  day  of  May,  1845."  After  the  execution  of  this 
agreement,  I.  H.  Burch  returned  to  Chicago.  On  the  30th 
of  April  the  old  firm  was  dissolved ;  and  on  the  first  of  May  the 
new  firm  went  into  operation,  and  has  since  continued  to  pros- 
ecute its  business  at  the  same  place.  On  that  day  the  two 
notes  which  had  been  taken  up  by,  and  which  had  been  re- 
ceipted to,  I.  H.  Burch  individually,  by  the  bank  officers,  were 
delivered  to  Newberry  by  him ;  each  being  receipted  as  follows : 
*'  Received  from  Newberry  4*  Burch,  five  thousand  dollars  in 
full  payment  of  their  note.     The  amomti  of  thirty-seven 

fVV  dollars  paid  the Bank  for  interest  due  to  1st  April, 

was  paid  with  Newberry  &  Burch's  funds.  I.  H.  Burch." 
Here,  then,  was  one  partner  who  had  paid  liabilities  of  the  firm 
to  the  amount  of  $10,000,  for  which  he  was  to  be  reimbursed 
by  the  firm  at  the  close  of  their  copartnership,  which  he  here 
acknowledges  himself  to  have  received.    If  we  ask,  in  what 
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moniifir  was  he  paid  ?    The  answer  is  obvious.    He  raceiTed 
his  pay  by  way  of  a  transfer  of  the  eifects  of  the  firm  tfiea  ia 
the  hands  of  J.  T.  Smith  &  Co.j  in  New- York  ;  and  there  be- 
ing an  excess  of  $940,93  of  the  funds  transferred,  above  the 
debts  of  the  firm  which  I.  H.  B.  had  ps^i^i  ^^^  letter  ga?e  a 
note  for  that  amount,  payable  on  demai^d.    This  transfer  was 
made  available  to  Burch  by  a  draft  of  N,  ic  B.  on  Smith  &  Co. 
for  $3000  cash,  and  an  order  for  the  delivery  of  certain  drafts 
called  collection  paper,  specified  therein,  or  the  avails  of  such 
drafts,  amounting  to  $6228,88.    Now  this  draft  and  order  were 
made  payable  to  /.  H.  Burch  Sf  Co.^  (tl^e  name  of  the  nev 
firm,)  and  the  note  given  for  the  balance  of  $940,93  was  also 
signed  in  the  name  of  the  new  firm ;  and  hence  it  is  argued 
that  this  was  in  part  a  transaction  between  ]P)ewberry  &  Burch 
on  the  one  side,  and  I.  H.  Burch  &  Co.  on  the  other.    This, 
however,  seems  to  me  to  be  by  no  means  a  reasonable  conclu- 
sion.   The  new  firm  was  coming  into  existence  on  the  morn- 
ing of  the  first  of  May,  and  I.  H.  B.  desired  they  should  be  vbl 
funds  in  order  to  meet  any  drafts  that  might  be  drawn  on  their 
agent  in  New- York.  And  these  funds  which  he  was  so  receiving 
were  by  him  designed  to  be  immediately  invested  ii\  the  business 
of  the  new  firm  as  a  part  of  its  capital.    It  was,  then,  perfectly 
natural,  and  far  more  convenient,  for  I.  H.  B.  to  take  the  drafts 
and  order  payable  directly  to  the  new  firm  instead  of  himself. 

2d.  This  hypothesis  is  not  only  reconcilable  with  all  the 
probabilities  of  the  case,  but  is  condusivelt/^  proved.  (1.)  The 
answer,  which  is  responsive  in  most  of  its  l^^egations  upon  this 
subject,  positively  asserts  it.  (2.)  The  articles  of  copartnership 
show  that  there  was  no  firm  of  I.  H.  Burch  &  Co.  in  existence 
until  the  1st  of  May.  By  the  last  provision  of  that  agreement 
it  was  to  take  effect  on  the  1st  of  May.  Till  ^len  it  was  m- 
choate;  and  had  Thomas  Burch,  the  plaiqtifiT^  died  before  the 
first  of  May,  all  the  obligations  which  he  had  assumed^  includr 
ing  the  joint  liability  for  the  $5000  notes,  being  dependant  od 
the  contemplated  existence  of  the  copartnership  on  the  Ist  of 
May,  would  have  been  defeated-  I.  H.  Burch  wouki  hays 
been  alone  liable  as  princip^  on  the  pot^  U\  qqes^Pi  Md  op 
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the  $940,93  note,  and  he  would  have  been  the  sole  owner  of 
the  funds  in  the  hands  of  J.  T.  Smith  &  Co.,  which  he  had 
received  in  payment  for  his  advances  for  the  benefit  of  the  out- 
going firm,  and  also  of  the  draft  and  order  which  represented 
these  funds.  Indeed  he  wcls  the  sole  owner  until  the  1st  of 
May,  and  until  then  the  future  joint  ownership  was  only  a 
mere  possibility.  (3.)  The  notes  which  Isaac  H.  Burch  had 
taken  up  had  been  paid  by  him,  and  were  receipted  in  full  by 
the  bank  ofilcers,  and  were  held  by  him,  with  those  receipts  on 
them,  merely  as  evidence  of  the  fact  that  he  had  paid  them, 
and  as  his  vouchers  for  such  payment,  as  against  the  firm  of 
Newberry  &  Burch  and  not  as  subsisting  securities  against  the 
firm  in  his  own  behalf,  and  far  less  in  the  behalf  oil.  H.  Burch  & 
Co.  These  notes  had  been  paid  by  one  of  the  makers  who  was 
a  principal,  and  not  purchased  by  a  stranger,  or  by  a  surety. 
The  banks  receipted  these  notes  as  paid^  and  did  not  endorse 
them  as  transferred.  (4.)  The  exhibit^  No.  4,  is  a  document 
in  the  hand-writing  of  I.  H.  Burch,  and  signed  by  him  in  his 
individual  name,  by  which  the  firm  of  Newberry  &,  Burch  is 
charged  in  account  with  him  individually  with  the  moneytf 
paid  to  take  up  the  said  notes,  and  interest,  and  the  $940,93 
note,  making  the  sum  of  $10^961,48 ;  which  sum  is  balanced 
by  a  credit  of  the  draft  and  orders  for  the  funds  in  the  hands 
of  Smith  &f  Co.  amounting  to  precisely  the  same  sum.  If 
the  other  evidence  had  left  any  doubt  of  the  real  nature 
of  the  transaction,  this  paper  must  dissipate  it  It  is  evi^ 
dence,  of  the  most  explicit  character^  that  I.  H.  Burch  waai 
adjusting  individually  with  his  partner  his  claim  against  the 
firm  for  moneys  advanced  in  behalf  of  it,  and  that  he  was  re^ 
ceiving  in  satisfaction  of  such  claim  an  assignment  of  the  prop- 
erty of  the  firm  in  the  hands  of  its  agent  in  New- York,  and 
that  the  draft  and  order  were  the  mere  instruments  to  evidence 
that  transfer,  and  to  make  it  available. 

Now,  although  I  entertain  no  doubt  of  the  correctness  of  the 
conclusion  I  have  formed  as  to  the  true  character  of  the  trans- 
action in  question,  yet  I  will  not  stop  to  inquire  whether  the 
bill  should  be  dismissed  upon  the  ground  that  the  plaintifiT  has 
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failed  to  sustain  by  proof  the  case  which  he  has  made  in  the 
bill  itself;  because  I  prefer  to  place  my  decision  upcm  the 
ground  of  merits  alone;  in  other  words,  upon  the  question 
whether  the  plaintiff  is  entitled  to  any  relief  upon  the  case 
which  he  has  made  by  the  proofs. 

Before  proceeding  to  a  consideration  of  that  question,  it  may 
be  proper  to  allude  to  several  matters  of  fact  which  have  been, 
to  some  extent,  drawn  in  question  upon  the  argument.    (1.)  It 
must  be  assumed  as  an  undisputed  fact  in  this  cause,  that  the 
firm  of  Newberry  &  Burch  had  funds  in  the  hands  of  Smiths 
Co.  to  the  full  amount  called  for  by  the  draft  and  orders  of  the 
30th  of  April.    This  fact  is  distinctly  averred  in  the  bill,  and 
admitted  in  the  answer ;  and  it  would  not  be  competent,  there- 
fore, to  disprove  it  without  an  amendment  of  the  pleadings. 
And  if  it  were  disproved,  it  would  be  evidence  of  a  fact,  not 
within  the  issue ;  which  the  court  would  be  bound  to  disregard. 
But  the  fact  upon  which  the  parties,  in  their  pleadings,  have 
agreed,  is  7iot  disproved.    It  is  true  that  the  witness  Underhill 
says,  that  by  the  books  of  J.  T.  Smith  4*  Co.  it  did  not  appear 
that  such  a  balance  as  was  claimed  was  in  the  hands  of  that 
firm.    This  witness,  however,  admits  that  he  did  not  suppose 
the  books  showed  the  true  state  of  the  accounts  between  the 
parties.    In  addition  to  the  belief  of  this  witness,  we  have  moflt 
decisive  evidence  that  they  did  not ;  for  the  books  did  not  ex- 
hibit any  account  of  the  collection  paper,  nor  of  its  proceeds. 
(2.)  It  is  one  of  the  grounds  of  complaint  in  the  bill,  and  the 
same  position  was  taken  upon  the  hearing,  that  J.  T.  Smith  & 
Co.  were  only  authorized  to  sell  the  collection  paper  placed  in 
their  hands  when  it  was  necessary  to  meet  the  drafts  drawn  m 
them  by  Newberry  <k  Burch,  and  that  they  had  sold,  withonl 
such  necessity,  and  without  authority,  all  but  one  of  the  drafts 
inentioned  in  the  order  aforesaid,  and  had  converted  the  pro- 
ceeds to  their  own  use.    Upon  this  assumption  it  is  argued 
{hat  when  the  order  was  drawn  for  the  delivery  of  these  collec- 
tion drafts,  or  their  avails,  neither  the  drafts  nor  their  avails 
W^e  on  hand ;  ^  that  in  fact  the  order  called  'for  |>rdp6rty 
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supposed  by  the  contracting  parties  to  be  in  the  hands  of 
Smith  &  Co.,  but  which  in  truth  had  no  existence. 

I  am  of  the  opinion  that  Smith  &  Co.  had  authority  to  sell 
the  drafts  in  question,  and  that  it  can  not  be  successfully  main- 
tained that  the  ^^  avaiUf^  were  not  in  the  hands  of  Smith  &,  Co. 
on  the  30th  of  April.  (L)  The  course  of  business  between  the 
firm  .of  Newberry  &,  Burch  and  their  New- York  correspondents 
gave  a  large  discretion  to  the  latter  to  make  sales  of  these  col- 
lection drafts.  These  drafts,  drawn  upon  J.  T.  Smith  &  Co. 
by  Newberry  &,  Burch,  were  payable  at  sight,  and  were,  at 
times,  drawn  to  the  amount  of  $2000  or  $3000  a  day,  and  to 
provide  against  emergencies  it  would  be  necessary  to  make 
collections  or  sales  some  days  previous  to  the  occurring  of  ac- 
tual and  known  occasions  for  the  use  of  the  funds.  Again ;  it 
must  have  been  expected  by  the  parties  that  the  firm  of  Smith 
6c  Co.  would  have  the  benefit  of  a  considerable  deposit,  inas- 
much as  they  received  no  compensation  for  doing  the  business, 
except  the  use  of  the  deposits,  and  a  greater  per  cent,  on  the 
sale  of  paper.  Again ;  it  is  inferable  that  a  general  authority 
was  understood  by  Newberry  &  Burch,  to  be  extended  to 
Smith  &  Co.  to  sell  at  their  discretion ;  for  the  reason  that  in 
several  instances  they  were  directed,  by  letter,  not  to  sell  either 
certain  specified  paper,  or  at  a  greater  discount  than  6 
per  cent.;  it  also  appears  that  they  bad  been  directed  to  sell 
some  of  this  very  paper — and  one  of  the  firm  of  Smith  &  Co. 
is  a  witness,  and  testifies  that  in  the  spring  of  1845  I.  H.  Burch 
was  in  New-York,  and  gave  verbal  directions  ^^toseU  any 
paper  of  Newberry  &  Burch's,  when  it  could  be  sold  at  a  rea- 
sonable rate,  or  whenever  their  account  required  it.  There  is 
therefore  no  ground  for  saying  that  the  sales  were  made  with- 
out regular  authority.  (2.)  Nor  do  I  think  there  is  any  ground 
for  saying  that  the  avails  of  the  collection  paper  were  not  in 
the  hands  of  J.  T.  Smith  &  Co.  on  the  30th  of  April,  when 
the  order  in  question  was  drawn  upon  that  firm.  When  this 
firm  was  directed,  or  permitted  to  sell  collection  paper,  or  when 
they  received  the  proceeds  of  such  paper  on  collection,  it  is  not 
to  be  supposed  that  they  were  to  make  a  separate  deposit  of 
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the  specific  Jimds  received  by  them  on  such  sales  or  coUectioiL 
On  the  contrary,  the  funds  were  expected  to  be  mingled  with 
their  own,  and  all  identity  lost.    The  money  proceeds  would 
exist  only  in  the  character  of  a  deposit,  carried,  indeed,  in  the 
accounts  of  the  firm  of  Newberry  &  Burch,  to  their  credit  Now 
it  is  true  that  the  accounts  had  not  been  written  up  accurately, 
and  the  entries  did  not  show  the  receipt  of  the  proceeds  of  the 
collection  paper,  and  did  not  exhibit  the  true  balance  that  was 
due  to  Newberry  &  Burch.    Nevertheless  it  was  pasitivdy 
sworn  by  Mr.  Underbill,  that  the  house  of  Smith  &  Go.  main- 
tained a  good  credit,  and  paid  all  demands  on  them  until  the 
16th  of  May,  when  they  stopped  payment    He  further  aays 
that  a  draft  for  these  proceeds,  to  their  full  amount,  would  have 
been  paid,  at  sight,  on  any  day  prior  to  the  16th  of  May ;  that 
the  firm  had  sufficient  meanis  and  paid  all  demands  upon  diem  up 
to  that  day.    If  that  were  so,  it  cannot  be  denied  that  the  avmls 
of  these  collection  drafts  were  on  hand,  both  in  the  legal  and 
commercial  sense  of  the  term,  not  in  the  shape  of  the  identical 
proceeds,  but  in  the  shape  of  a  deposit  which  would  have  been 
paid  at  any  moment,  on  a  legal  demaud.    I,  therefore,  think 
that  when  Newberry  &  Burch  assigned  these  drafts  or  their 
avails,  a  fund  representing  the  drafts  was  in  the  hands  of  their 
agents,  subject  to  be  transferred  by  any  lawful  contract  or  as- 
signment executed  by  the  parties. 

Now  upon  this  state  of  the  facts  it  seems  to  me  that  the 
plantifT  is  entitled*  to  no  relief,  for  several  conclusive  reasons. 

I.  Deriving  his  title  to  relief  under  the  order  of  the  30th  of 
April,  he  becomes  jointly  interested  with  I.  H.  Burch  in  the 
fruits  of  his  purchase  of  the  partnership  funds  in  question,  and 
merely  succeeds  to  an  undivided  moiety  of  his  interest  in  the 
enterprise.  I  have  already  said  that  the  transaction  is  to  be 
regarded  as  an  adjustment  of  a  closing  partnership  concern,  by 
which  one  partner  agrees  to  pay  a  certain  amount  of  partnership 
debts,  and  to  receive  a  certain  amount  of  partnership  funds 
as  an  equivalent.  In  this  case,  it  is  true  that  Burch  had  d- 
ready  discharged,  instead  of  then  assuming^  the  stipulated 
portion  of  the  firm  liabilities ;  and  it  is  also  true  that  the  amomit 
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of  partnership  effects  exceeded  the  amount  of  partnership  debts 
assigned  or  paid,  and,  as  to  that  balance,  the  transaction  was 
strictly  a  purchase ;  but  neither  of  these  circumstances  altered 
the  rights  or  the  liabilities  of  the  parties.  The  agreement  was 
a  fair  one,  without  fraud  or  warranty,  and  as  the  partnership 
fund,  thus  purchased,  was,  as  we  have  already  seen,  then  in  the 
hands  of  the  agent  of  the  firm,  both  parties  are  bound  by  this 
agreement ;  and  the  loss  of  the  fund,  by  the  failure  of  these 
agents  16  days  later,  furnishes  no  ground  for  relief  under  the 
contract.  The  paper  marked  exhibit  No.  4,  is  written  evidence 
of  the  contract,  and  of  the  transfer  of  the  fund  in  question  ;  and 
the  order  and  draft  were  merely  instruments  to  make  the 
transfer  available ;  a  mere  authority  to  the  agents  to  deliver  over 
the  fund  to  the  purchasers. 

n.  Independently  of  the  ground  which  I  have  just  considered, 
it  seems  to  me  that  there  is  another  and  a  decisive  objection  to 
the  relief  sought  by  the  plaintiff.  On  the  30th  of  April  N.  <fc 
B.  gave  I.  H.  B.  &  Co.  the  order  on  Smith  &  Co.  to  deliver  over 
the  collection  paper,  or  its  avails.  The  $3000  draft  was  trans- 
mitted to  Smith  &  Co.  by  the  morning  mail  of  the  1st  of  May. 
At  a  later  period  of  the  same  day  I.  H.  B.  &  Co.  addresed  an- 
other communication  to  Smith  &  Co.  in  which,  among  other 
things,  they  request  that  firm  to  *'  acknowledge  the  receipt  of 
the  paper  called  for  by  that  order,  specifying  the  items  and 
time  of  maturity,  and  to  hold  them  for  collection,  for  our  ac- 
count." On  the  9th  of  May  Smith  &  Co.  answered  the  other 
parts  of  this  communication  of  I.  H.  B.  &  Co.  and  added,  "  we 
have  not  time  to-day  to  examine  N.  Sf*  B,^s  order  for  thepaper; 
will  refer  in  our  next."  Now  it  is  not  denied  that  if  Smith  & 
Co.  had  found  time  to  comply  with  this  request  of  I.  H.  B.  d& 
Co.  and  had  actually  acknowledged  the  receipt  of  the  paper  or 
its  avails,  and  that  they  held  it  for  the  new  firm,  the  loss  must 
have  fallen  upon  the  latter.  I  think  it  will  also  be  admitted 
that  the  ground  upon  which  this  loss  must  have  been  borne  by 
the  new  firm,  would  have  been  that  such  an  acknowledgment 
of  the  receipt  of  this  fund  would  have  either  transferred,  or 
have  been  evidence  of  a  transfer  of^  the  right  of  property  in 
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thfi  fund  to  that  firm ;  so  that  the  firm  would  thereby  bi^DQue 
the  owners  of  that  fund,  and  therefore,  to  that  amount,  the 
creditors  of  J.  T.  Smith  &  Co.  when  that  firm  fsdled.    If  then 
it  can  be  established  that  the  right  of  property  in  that  fund 
passed  to  the  new  firm,  notwithstanding  the  omission  of  such 
acknowledgment,  the  same  consequence  must  inevitably  ibilow. 
I  am  of  the  opinion  that  it  did  for  the  following  reasons.    (1.) 
Mr.  Chitty  defines  a  bill  of  exchange  to  be  "  an  open  letter  of 
request  from,  and  order  by,  one  person  on  another  to  pay  a  sum 
of  money  mentioned  therein,  to  a  third  person.     It  operates  as 
an  (assignment  to  a  third  person  of  a  debt  due  to  the  person 
drawing,  from  the  person  upon  whom  it  is  drawn.-'     {Chit,  on 
Bills, 21.    IJS. ^ P. 291, 664.  1 H Bl 602.)    This doubdess is 
intended  to  apply   to  bills  only  after   their  acceptance.     As 
to  a  general  bill  of  exchange,  there  may  still  be  some  doubt  of 
the  extent  of  the  application  of  this  principle.     In  the  cause 
of  Harrison  v.  Williamson,  (2  Edw.  Ch,  Rep.  430,)  the  late 
vice  chancellor  of  the  first  circuit  denied  that  a  general  bill  of 
exchange  would  operate  as  an  assignment  of  the  money,  br 
which  it  is  drawn,  in  the  hands  of  the  drawee.     But  he  seems 
to  admit  that  such  would  be  the  effect  of  a  bill  drawn  upon  a 
special  fund.    In  Peyton  v.  Hallet,  (1  Caines,  379,)  it  was  held 
that  after  the  presentment  of  an  order  to  a  person  having  the 
funds  of  the  drawer  in  his  hands,  such  presentment  operated 
as  an  assignment  of  the  funds,  to  the  extent  of  the  order ;  and 
that  after  such  presentment,  the  drawee  could  not  legally  part 
with  such  funds  to  the  drawer,  or  any  other  person.     So  wfa^ 
a  bill  is  drawn  upon  special  funds,  the  authority  in  the  drawee 
to  pay  it  is  not  revoked  by  the  death  of  the  drawer  before  pre- 
sentment of  the  bill.   {See  Cults  v.  Perkins,  12  Mass,  Rep. 
206;  Debessev.  Napier,  1  McCord,  106.)      The  order  now 
under  consideration  is  not  a  bill  of  exchange.    It  calls  for  spe- 
djic  securities  if  they  have  not  been  converted  into  money ;  and 
in  that  event,  for  the  avails  of  such  securities,  without  stotuig 
the  sum.    Again;  it  is  not  merely  an  order  on  a  special  Amd, 
but  for  the  special  fund,  and  the  whole  of  it    It  is  therefore  an 
assignment  of  it ;  especially  after  its  presentment.    It  should  be 
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borne  hk  mmd,  also,  that  when  this  presentment  was  made  there 
tras  no  refusal  to  accept ;  but  as  the  pectUiar  kind  of  acceptance 
called  for  by  the  letter  of  I.  H.  B.  &,  Co.  required  time  to  make 
an  examination  in  relation  to  the  particulars  to  be  embraced  in 
the  acknowledgment  of  the  receipt  of  the  paper  or  its  avails, 
the  house  of  Smith  &  Co.  merely  deferred  giving  the  acknow- 
ledgement till  their  next  communication.  Instead  of  a  refusal 
to  comply  with  the  order,  it  should  be  regarded  as  an  acquies- 
cence in  its  directions,  with  a  postponement  of  an  immediate 
compliance  with  them.  This  order,  therefore,  after  its  present- 
ment, transferred  the  property  in  this  fund  to  I.  H.  Burch  &  Co. 
That  firm  was  so  completely  vested  with  the  title  to,  and  the 
property  in  this  fund,  that,  as  to  such  specific  securities  as  re- 
mained undisposed  of,  an  action  of  trover  would  have  Iain,  in 
the  name  of  that  firm,  against  Smith  &  Co.,  for  a  refusal  to 
deliver  them.  And  if  an  action  for  money  had  and  received 
would  not  lie,  in  the  name  of  I.  H.  Burch  &  Co.  on  a  refusal 
to  deliver  the  proceeds  of  such  securities  as  had  been  sold,  it  is 
not  because  the  property  in  the  fund  had  not  passed,  but  solely 
because  the  subject  matter  of  the  assignment  was  a  chose  in 
action,  and  the  absence  of  an  express  promise  on  the  part  of 
Smith  &  Co.  The  following  cases  show  how  far  the  courts  have 
gone  in  entertaining  the  action  for  money  had  and  received  in 
cases  somewhat  analogous  to  this.  (12  John.  276.  14  E<ist, 
59.  1  Maule  ^  Sel.  714.  2  Camp.  176.  4  Id.  176.  17  Mass. 
Rep.  575.    2  Denio,  45.) 

It  is,  however,  not  material  that  I.  H.  B.  &  Co.  should  be 
able  to  maintain  an  action  for  this  money,  at  law,  in  their  oton 
names.  Their  right  to  the  fund  was  absolute  and  perfect. 
The  firm  of  N.  &  B.  had  no  control  over  it,  and  Smith  &  Co. 
could  not  divert  it,  in  obedience  to  their  direction,  or  otherwise, 
without  being  responsible  to  the  holders  of  the  order.  The 
court  of  chancery  afibrds  fiill  and  ample  protection  to  the 
assignee  of  a  chose  in  action.  I  am  of  the  opinion,  therefore, 
that  the  new  firm  were  the  absolute  owners  of  the  entire  bene- 
ficial interest  in  this  fund,  and  of  course  must  sustain  the  loss 
of  it    (2.)  Again ;  it  is  to  be  remembered  that  the  sole  ground 
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upon  which  it  is  insisted  that  the  loss  of  the  fund  in  questioQ 
should  fall  on  the  old  firm,  is  because  J.  T.  Smith  6c^  Co.  did 
not,  on  the  receipt  of  the  order,  either  give  an  acknowledgment 
that  they  held  it  for  the  new  firm,  or  pass  the  amount  of  it  to 
the  credit  of  that  firm  on  their  books.  These  acts,  howeyer, 
merely  amount  to  a  recognition  by,  and  an  evidence  against^ , 
Smith  &  Co.,  as  between  that  house  and  the  new  firm,  of  the 
rights  of  the  latter,  and  could  not  create  any  new  or  greater 
rights  to  the  property  of  the  fund  than  had  already  been  ac- 
quired by  the  order  which  assigned  it.  Nevertheleiss  it  was  the 
duty  of  Smith  &,  Co.,  as  the  agents  of  the  old  firm,  to  obey 
its  orders,  and  as  the  agents  of  the  new  firm,  to  comply  with 
its  directions.  It  was  virtually  agreed  to  be  done;  it  was 
directed  to  be  done  %y  the  parties  having  the  authority  to 
give  such  directions,  and  it  was  clearly  the  duty  of  the 
agent  to  perform  the  act  so  directed  to  be  done.  Now  it 
is  a  general  maxim  of  the  court  of  chancery,  that  equity 
regards  whatever  is  ordered  to  be  done  by  one  having  author- 
ity, as  by  a  testator  in  his  will,  or  what  ought  to  be  done,  as 
actually  done.  {See  I  Story*s  Eq.  Jur,  79,  §  61.)  Mr.  Story 
says,  in  this  section,  that  '<  the  true  meaning  of  this  maxim 
is  that  equity  will  treat  the  subject  matter,  as  to  collateral 
consequences  and  incidents,  in  the  same  manner  as  if  the  final 
acts  contemplated  by  the  parties  had  been  executed  exactly  as 
they  ought  to  have  beenJ^    Again,  on  page  80,  he  says,  "  The  i 

most  common  cases  of  the  application  of  the  rule  are  under 
agreements.  All  agreements  are  considered  as  performed^  in 
favor  of  persons  entitled  to  insist  upon  their  performance :  they 
are  to  be  considered  as  done  at  the  time  when,  according  to 
the  terms  thereof,  they  ought  to  have  been  performed."  The 
author  then  speaks  of  the  consequences  flowing  from  the  appli- 
cation of  this  principle,  which  are,  that  the  rights  and  liabilities 
of  the  parties  are  to  be  determined  as  though  the  act  had  actu- 
ally been  performed  in  due  time ;  so  that  neither  party  shall 
derive  any  benefit,  or  sustain  any  loss  by  reason  of  any  laches 
or  neglect.  In  my  judgment,  the  case  under  consideration  is 
a  proper  one  for  the  application  of  this  maxim,  although  I  am 
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not  aware  qI  any  adjudication  sustaining  its  appHoation  to  a 
case  precise^  like  this.  The  omission  to  pass  the  proceeds  of 
this  collection  paper  to  the  credit  of  the  new  firn^  and  to  giv^ 
a  written  acknowledgment  of  holding  the  fund  for  such  firm, 
was  the  neglect  of  a  common  ageni  of  both  firms.  As  the 
agent  of  the  old  firm,  the  house  of  Smith  &,  Co.  was  bound  to 
deliver  the  collection  paper^  or  its  avails^  to  L  ff.  B.  ^  Co. 
And  had  a  person  properly  authorized  by  that  firm,  made  a 
demand  that  the  said  paper,  or  its  avails,  should  actwMy  (e 
delivered  over^  the  omission  to  comply  with  such  demand  would 
have  been  chargeable  upon  N.  &  B.  as  the  act  of  their  ageni  ; 
but  when,  instead  of  such  demand,  made  by  a  person  prepared 
to  receive  the  said  paper  or  its  avails,  I.^.  B.  &  Co.  send  the 
orders  to  Smith  &  Co.  with  directions  to  receive  the  fund  in 
question  by  transferring  it  on  their  books,  and  by  giving  a  writ- 
ten acknowledgment  of  its  receipt,  it  will  be  -seen  that  the  act 
of  making  the  demand^  receiving  thefundj  and  acknowledging 
the  receipt^  were  all  to  be  performed  in  the  behalf  ejoA  as  the 
agents  of  LH.B.  ^  Co,  J.  T.  Smith  &,  Co.,  therefore,  being 
requested  to  deliver  and  receive  the  fund  themselves,  for  the 
new  firm,  are  to  be  regarded  as  having  performed  that  duty, 
inasmuch  as  they  had  the  money  in  their  possession.  Having 
it  in  their  possession  then,  upon  the  receipt  of  th^  order,  and  of 
the  letter  of  I.  H.  B.  ic  Co.,  thep  were  thenceforward  the  holders 
of  the  fund,  as  the  agents  of  that  firm;  and  the  omission  to 
place  it  formally  to  the  credit  of  the  new  firm,  and  to  acknow* 
ledge  the  holding  of  it  for  that  firm,  was  the  neglect  of  an  act 
to  be  done  as  the  agent  solely  of  I.  H.  Burch  dp  Co.  By  the 
omission  of  that  act,  therefore,  N.  &  B.  should  not  be  prejudicedt 

in.  Again ;  upon  the  most  favorable  view  of  this  case  for 
the  plaintiff*,  the  loss  must  fall  up<m  him  if  he  has  been  wanting 
in  due  dUigence  in  makmg  the  pro|iar  presentroient  and  demand 
of  the  order  of  the  30th,  of  April ;  s^d  if  the  defendant  has  sus- 
tained damages  by  such  UfiglecU 

There  is  no  evidence  ii^  the  case  ri&owing  tbat  the  defendant 
Newberry  in  any  manner  directed,  or  assented  to  the  manner 
in  which  L  H.  B,  ic  Co.  ^hose  to  make  presentment  and  do* 
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mand  of  the  order  upon  the  house  of  J.  T.  Smith  &  Co.   It 
was  for  the  payee  of  that  order  to  use  reasonable  diligence  in 
presenting  and  demanding  payment  of  the  drawees.    Now,  in- 
dependently of  the  rules  which  have  been  established  in  rela- 
tion to  the  diligence  required  of  the  holders  of  commercial  pa- 
per, it  seems  to  me  that  there  can  be  but  one  opinion  as  to  the 
conduct  of  the  holders  in  this  case.     It  seems  to  be  a.  very  clear 
proposition  that  a  demand  of  payment  made  by  John  T.  Smith 
6c  Co.  of  themselves  is  no  demand  at  all.     A  demand  should 
have  been  made  by  some  third  person  authorized  to  receive  the 
actual  possession  of  the  fund.    The  drawers  of  the  order  have 
a  right  to  insist  upon  such  a  demand  as,  if  complied  with,  would 
divest  the  drawees  of  the  possession  of  the  fund,  and  thus  dis- 
charge them  of  their  responsibility  for  any  subsequent  loss. 
The  firm  of  N.  &  B.  ordered  the  house  of  Smith  &  Co.  to 
deliver  to  L  H.  B.^  Co,  the  paper,  or  its  avails.    Upon  this 
order  Smith  ic  Co.  were  legally  bound  to  make  a  delivery  of 
this  paper,  or  its  avails,  to  the  newfirnp,  or  its  atUhorizedagmdy 
on  dOe  presentment  and  demand  ;  but  they  were  under  no  ob- 
ligations to  do  any  thing  else.     They  were  not  bound  to  open 
a  new  account  with  I.  H.  B.  &  Co.,  to  pass  this  fund  to  their 
credit,  and  to  give  a  receipt  acknowledging  the  holding  of  the 
fund  on  the  bfhalf  of  their  new  correspondents.     They  might 
be  very  willing  to  contract  with  the  new  firm  to  perform  these 
duties ;  but  they  owed  no  such  obligations  to  the  firm  of  N.  & 
B.,  nor  did  the  order  of  N.  &  B.  require  of  them  the  perform- 
ance ^f  any  such  act.    There  was,  therefore,  no  such  demand 
as  the  law  contemplates  when  it  holds  a  party  to  the  use  of  a 
reasonable  measure  of  diligence.    I  entertain  but  little  doubt 
that  had  the  proper  and  usual  demand  been  made,  the  loss 
that  has  occasioned  this  litigation  would  have  been  avoided. 
Had  a  stranger  presented  this  order  for  the  delivery  of  the  col- 
lection paper,  or  its  avails,  it  is  said  by  the  witness  Underhill 
that  he  should  have  taken  time  to  examine  the  account  of 
N.  &  B.,  and  if  that  account  had  been  found  good,  the  avails 
of  the  paper  would  have  been  paid  over  at  any  time  before  the 
16th  of  May.    Now  the  (act  that  these  agents  did  not  in  fad 
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txaimine  that  account^  and  make  the  requisite  returns  to  Chi- 
cago before  the  16th  of  May,  affords  no  sufficient  evidence  that 
this  examination  would  not  have  been  made  immediately  on 
the  demand,  if  the  presentment  and  demand  had  been  made 
personally  J  by  an  authorized  agent  in  the  city  of  New- York. 
In  that  event  there  is  every  reason  to  believe  that  the  requisite 
examination  would  have  been  made  immediately,  and  the 
money  paid  on  the  spot ;  or  at  least,  that  the  examination 
would  have  been  made  on  that  day,  and  an  appointment  made 
with  the  agent  presenting  the  order, 'for  the  payment  of  the 
balance  found  due,  on  the  next  day.  A  greater  delay  than 
this  would  have  been  incompatible  with  the  prompt  habits  of 
commercial  men  in  good  credit  in  the  city  of  New- York.  The 
testimony  of  the  witness  Underbill  is  positive  that  the  avails  of 
the  paper  in  question  would  have  been  promptly  paid  at 
any  time  prior  to  the  16th  of  May,  and  is  entirely  incompatible 
with  the  idea  that  there  would  have  been  any  delay  in  making 
such  examination  with  the  view  of  avoiding  the  necessity  of 
paying  over  the  amount  found  due. 

In  answer  to  this  argument  it  may  be  urged,  that  neither 
Newberry  nor  I.  H.  Burcb  had  any  reason  to  suspect  the  sol- 
vency of  the  house  of  John  T.  Smith  &  Co.,  and  that  I.  H. 
Burch  d&  Co.  chose  to  allow  the  money  to  remain  in  their  hands 
as  a  deposit  against  which  to  draw  in  the  prosecution  of  their 
business  as  exchange  brokers.  This  doubtless  was  the  true 
reason  why  this  fund  was  not  withdrawn  from  the  possession 
of  J.  T.  Smith  &,  Co.  as  it  would  have  been  under  other  cir- 
cumstances. That,  however,  furnishes  no  reason  for  devolving 
this  loss  upon  the  defendant.  If  the  firm  of  I.  H.  B.  and  Co., 
when  they  received  this  order,  intended  to  hold  the  drawers 
responsible  upon  it  for  the  insolvency  of  the  drawees,  then  they 
should  have  pursued  the  usual  course  for  removing  the  fund 
from  the  possession  of  the  latter ;  and  if  there  be  good  reasons 
to  believe  that  the  usual  and  ordinary  demand,  by  a  third  per- 
son, would  have  resulted  in  a  payment  prior  to  the  16th  of  May, 
then  the  defendant  should  be  discharged.  There  is  also  an 
additional  ground  for  holding  the  new  firm  to  this  reasonable 
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measure  of  diligence,  because  it  is  mor^  than  {urobabi^  that  btd 
it  not  been  for  the  agreement  which  resulted  in  the  firing  of 
this  order  to  the  new  firm,  the  defendant,  upon  the  closii^  of 
hid  business  as  a  broker,  and  having  no  farther  use  foit  thii 
flmd  in  the  hands  of  his  former  agents,  would  hare  withdniwn 
it  on  the  1st  of  May. 
The  bill  must  be  dismissed,  with  costs. 
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ABATEBOSNT. 

1.  The  death  of  ona  of  wveml  defendants 
»  an  abatement  of  the  suit  aa  to  him- 
self alone.  And  pending  an  abatement 
bj  the  death  of  one  Pendant  even 
IMDoesi  of  contempt  may  be  ezeeuted 
Sgainst  the  other.    Brown  r,  Andrew, 

237 

9>  Tneappointntent  of  a  pewon  as  consul 
of  a  fbieign  poweti  does  not  wins  an 
abatement  of  a  suit  previonsly  com- 
menced a|wnst  him  m  a  state  oooiL 
Kjoppel  r.Heinrieh»9  449 


ACCEPTANCE. 
<8m  Bills  oir  ExauMOi,  3»  3. 

ACTION. 

Impart. 
Eaaoa,5. 
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ADULTERY. 
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AFFIDAVIT. 

I.  7>  obtain  Mn  atUckment  agmmt  an 
akoeonding  debtor,^ 

1.  Where  a  creditor  applied  to  a  justice 
of  the  peace  for  an  attachment  against 
his  debtor,  and  made  an  affidavit, 
which  stated,  that  the  debtor  was  in- 
debted to  him  in  the  smn  of  $16,  ari- 
sing on  contiact,  over  and  above  all 
disoonnts;  that  the  debtor  had  told  him 
that  he  was  going  to  leave  the  oountj, 
and  go  to  C^iada,  and,  asthe  creditor 
believed,  with  an  intent  to  defiaod  his 
ereditors,  and  that  he  was  about  to 
take  with  him  all  his  pnotrty ;  HM, 
that  the  affidavit  was  sufficient  to  au- 
thorize the  ianing  of  an  attachment 
FuUon  y.  J^eaUm,  559 


8.  An  affidavit  is  suffioisnt  to  authorise 
an  attachment,  although  the  creditor 
merely  swears  to  his  bebef  as  to  the  in- 
tent of  the  debtor  to  deftand  his  oradi- 
ton,  if  he  states  positively  the  &cts  and 
circumstances  on  wfaieh  sneh  beliflf  is 
founded.  ih 

^  ToMdtobaiL 

3.  Where  a  radge^s  eider  is  neoessurj  for 
holding  the  ctfeodaBt  to  bail  in  actions 
of  tort,  somelhmg  mora  murt  be  irtated 
in  the  affidavit  than  merely  a  cense  of 
action.  Some  ^leeial  cause  nmt  be 
shown,  in  addition.    Brooko  v.  MeLd- 

3.  Cfmeritt,    8oe  Detauli*,  1. 

4.  OfinUkofamendmtnUtoWl 
8ee  AmBNiMiBirra,  5. 
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5.  Hino  entUUd. 


4.  Attachments  against  parties  to  the 
■nit,  and  the  affidavits  on  which  they 
are  (grounded,  and  the  subsequent  pro- 
ceedings, should  be  entitled  in  the 
cause.    Brown  t.  Andrewt,         227 


AGREEMENT. 

1.  Ccnttruetumof. 

1.  Where  a  warrant  of  attorney  was  ab- 
solute upon  its  face,  but  upon  the  back 
of  it  there  was  an  endorsement,  signed 
by  the  defendant,  stating  that  the  judg- 
ment to  be  entered  thereon  was  intend, 
ed  to  secure  an  indebtedne^  of  (^^ 
for  goods  to  be  sold  on  the  day  of  the 
date  of  the  warrant  of  attorney,  and 
also  to  secure  a  similar  amount  for  goods 
thereafter  to  be  sold  |  and  it  was  agreed 
that  in  case  the  plamtiff  should  deem 
himself  insecure,  he  might  issue  exe- 
cution/or  whatever  nan  might  be  due 
to  him,  for  principal  and  interest ;  Held 
that  the  general  expressions  must  be 
taken  in  connection  with  the  particular 
proyisions  of  the  agreement ;  and  that 
the  plaintiff  was  only  authorized  to  is- 
sue execution  for  the  amounts  intend- 
ed to  be  secured  by  the  judgment,  and 
not  for  any  indebtedness  which  had 
accrued  preyioos  to  the  time  of  ezecn- 
tiiiff  the  warrant  of  attorney.  Chapin 
T.  vUmitmn,  311 

2.  Upon  the  dissolution  of  a  copartnership 
between  S.  &  P.  an  agreement  was 
entered  mto  by  them,  by  which  it  was 
stipulated  that  the  business  of  the  firm 
should  be  settled  by  S.,  and  that  all  the 
personal  {Hoperty,  books  and  effects  of 
the  firm  should  be  delivered  over  to 
him,  and  that  he  should  provide  for, 
and  pay,  all  the  debts  and  liabilities, 
and  charge  the  same  to  the  firm.  B^ 
the  fifth  clause  of  the  agreement,  it 
was  provided  that  when  all  the  debts 
and  liabilities  of  the  firm  should  be  paid 
and  discharged,  then  the  accounts  of 
the  partners  should  be  made  equal  by 
S.  selecting  and  taking  to  his  own  ac- 
count, from  the  assets  or  effects  of  the 
firm,  an  amount  sufficient  to  equalize 
the  accounts  of  the  partners,  with  in- 
terest, (P.  being  indebted  to  the  firm ;) 
and  that  the  bidance  of  the  assets  and 
property  of  the  firm  should  belong  to, 
and  be  unmediately  divided  equally  be- 
tween the  parties.  At  the  time  the 
agieement  was  executed,  the  effects  of 


the  partnership  exceeded,  by  man  thsa 
^6,000,  its  debts  and  fiabOities.  And 
the  parties  did  not  contemplate  a  defi- 
ciency of  assets  to  pay  the  debti  and 
equalize  the  partnership  accounts.  All 
the  debts  having  been  paid,  debts  to  the 
amount  of  about  $26,(K)0  still  remained 
due  to  the  firm,  most  of  which  were 
uncollectible.  A  balance  of  91568,38 
being  still  doe  from  the  firm  to  &,  be 
filed  his  bill  against  P.,  praying  for  in 
account  and  a  settlement  of  the  co> 
partnership  affairs,  and  that  P.  mi^t 
be  decreed  to  pay  the  balance  whwh 
should  be  found  dae  from  him.  HtU 
that  there  was  nothing  in  the  language 
of  the  agreement  which  fumiahed  aor 
evidence  that  S.  intended  to  rekaie  P. 
from  his  liability  to  contribute  his  ehare 
towards  the  losses  of  the  partnership ; 
or  that  P.  was  stipulating  for  an  indem- 
nity against  his  liahili^  to  pay  any 
balance  which  might  be  justly  doeiinni 
him  to  his  copartner,  after  a  full  admin- 
istration of  the  partnership  eflbcts.  Nor 
that  either  party  intended,  or  expected 
S.  would  take  to  his  own  acooonl, 
in  payment  of  any  portion  of  the  amount 
doe  him  from  the  partnership,  doobCfol 
or  uncollectible  dents,  at  their  nomioal 
valoCL    Sayre  v.  Feck,  464 

3.  Held  aim,  that  the  deficibey  of  the 
partnership  effects  to  pay  the  debts  snd 
liabilities  of  the  firm,  and  then  to  pay 
S.  the  amount  which  should  be  doe  to 
him  from  the  firm,  was  assumed  uthe 
basis  of  the  agreement.  That  those 
effects  having  turned  out  to  be  iosoffi- 
cient  for  thoee  purposes,  it  was  a  ease 
of  mutual  mistake  or  misappiehenBon 
as  to  the  value  of  those  eroets.  And 
that  it  would  be  doin^  violenee  to  the 
intention  of  the  parties  to  main  the 
agreement  applicable  to  the  existiitf 
state  of  things.  » 

4.  Where  a  written  contract  is  capable  of 
a  sensible  constmctioii,  and  there  has 
been  no  fraud  or  impositkn  in  obtain- 
ing it,  such  constnictioQ  must  be  de-  > 
termined  bjr  the  language  found  in  the 
instrument  itself,  and  cannot  be  afieet- 
ed  by  parol  evidence  of  what  was  said 
by  the  parties  at,  or  before,  the  time  of 
execution.  •& 

5.  In  the  interpretatioii  of  a  oootnet,  sad 
for  the  purpose  of  aaeertaining  the  in- 
tentions of  the  parties,  it  is  aflowabie 
for  the  court  to  resort  to  the  extrinsic 
circumstances  which  surround  tbe 
transaction,  and  thus  to  place  itself  ia 
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IbiatnatioDof  tb«  oontimeting  ptftiei, 
whow  language  it  it  called  apon  to 
conatnie.    Hatbrook  w.  Paddock,  G3b 

3.  Within  tkeitatuU  of  firaudt, 

6L  A  parol  ezecntory  agreement  for  the 
sale  of  a  judgment,  tor  a  anm  exceed- 
ing 950,  where  no  part  of  the  evidences 
thereof  are  accepted  or  received,  by 
the  buyer,  and  no  part  of  the  purchase 
money  is  paid,  is  within  the  statute  of 
frauds.    Tke  PeopU  t.  Beebe,      379 

7.  Where  a  party  files  a  bUl  against  an- 
other for  an  account  and  payment  of 
moneys  obtained  from  him  by  the  latter, 
upon  pretence  of  paying  for  lands  pur- 
chased on  joint  account,  in  pursuance 
of  a  parol  agreement  between  the  par- 
ties, but  which  moneys  were  not  in  fact 
applied  for  that  nurpose,  the  defendant 
cannot  set  up  tne  objection  that  the 
agreement  under  which  the  lands  were 
purchased  was  by  parol,  and  therefore 
▼Old  by  the  statute  of  fmuds.  Willink 
T.  Vanderveer,  599 

8.  Where  the  plaintiff's  claim  rests  upon 
actual  fraud,  such  fraud  may  always 
be  proved  by  parol ;  even  to  avoid  tne 
statute  of  frauds;  ib 

3.  For  exchange  of  lando. 

9.  A  party  to  an  agreement  for  the  ex- 
change of  lands,  for  leasehold  premises, 
will  not  be  permitted  to  rspudiate  the 
contract,  after  having  enjoyed  the  lease- 
hc^d  premises  assigned  to  him,  for 
years,  without  disturbance,  and  after 
the  other  party  has  expended  large  sums 
in  improvements  upon  the  land  received 
in  exchange  by  him ;  on  the  ground 
that  a  legal  forfeiture  had  been  incurred 
by  such  other  party,  previous  to  the 
exchan^,  which  has  given  to  the  les- 
sors a  ngfat  to  re-enter  into  the  lease- 
hold premises;  especially  in  a  case 
where  such  forfeiture,  if  any,  had  oc- 
curred by  means  of  the  use  of  the  land 
for  a  purpose,  and  in  a  manner,  known 
to  the  objecting  party,  and  by  virtue 
of  a  pnbhc  law  01  which  he  was  bound 
to  take  notice.  Hasbrook  v.  Pad- 
dock, 635 

4.  Subttitated  agreement 

10.  Where  a  bill  is  filed  to  enforce  the 
performance  of  a  written  contract,  and 
the  defendant  sets  up  the  defence  that 
the  contract  sought  to  be  enforced  is 
diflferent  fiom  that  agreed  upon  be- 
tween the  parties,  he  must,  in  order  to 


sustain  that  defence,  show  that  the 
spuriouB  was  substituted  for  the  real 
contract,  through  mistake,  or  fraud. 
Feruooae  v.  Thorn,  42 

5.  Specific  performanee. 

11.  Where  a  pnrty  makes  a  contract  for 
the  sale  of  land,  and  dies  before  the 
performance  of  the  contract,  leavingr  an 
only  child  as  his  heir  at  law,  who  is  a 
lunatic,  a  court  of  equity  has  power  to 
decree  a  specific  performance  of  the 
contract,  and  to  direct  the  committee 
of  the  lunatic  to  execute  all  necessary 
conveyances,  ^  the  purpose.  Sioart- 
toout  V.  Burr,  495 

See  Com,  1,2. 
6.  Reocinding. 

19.  Where  a  person  about  to  purchase  a 
farm  was  ignorant  of  the  actual  char- 
acter and  capabilities  of  the  land,  and 
had  no  means  of  obtaining  such  know- 
ledge  except  by  information  to  be  de- 
rivM  from  others ;  and  the  owner,  with 
a  knowledge  that  the  purehaser's  object 
was  to  obtain  an  early  form,  and  that 
bis  farm  was  not  as  early  as  the  lands 
lying  in  the  neighborhood,  represented 
to  such  purchaser  **  that  there  was  no 
earlier  land  any  where  about  there," 
nnd  the  latter,  relying  upon  the  truth 
of  that  representation,  made  the  pur- 
chase ;  and  after  ascertaining  by  actual 
experiment,  that  the  land  was  not  what 
it  had  been  represented  to  be,  he  ap- 
plied to  the  vendor,  within  a  reasonable 
time,  to  rescind  the  bargain,  who  refused 
to  do  so ;  Held,  that  this  furnished  a 
sufficient  ground  for  the  interference 
of  a  court  of  equity,  to  rescind  the 
contract;  even  though  there  was  no 
intention  on  the  part  of  the  vendor  to 
deceive  the  purchaser.  Toyibr  v. 
Fleet,  471 

13.  Whatever  may  have  been  the  motive 
of  a  vendor  in  making  erroneous  repre-. 
sentations  respecting  land  about  to  be 
sold  by  him,  it  is  enough  to  entitle  the 
purchaser  to  relief,  that  there  was  a 
misrepresentation  of  a  matter  of  fact, 
material  to  the  subject  of  negotiation, 
and  which  constituted  the  very  basis 
of  the  contract  ib 

14.  To  avoid  a  contract  on  the  ground  of 
misrepresentation,  there  most  not  only 
have  been  a  misrepresentation  of  a 
materia]  fact  constituting  the  basis  of 
the  sale,  but  the  purchaser  must  have 
made  the  contract  upon  the  faith  and 
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eiedit  of  mch  riiimitatioM  AtkMt, 
1m  mart  lo  far  haTO  rdied  upon  them 
as  thai  he  would  oot  have  made  the 
porchaae  if  snch  lepteaentationa  had 
not  been  made.  16 

15.  If  a  purchaaer  has  acted  upon  his 
own  jadffment,  and  has  not  been  in- 
fluenced iiy  the  misrepreBentations  of 
the  vendor,  however  antroe  they  may 
have  been,  he  haa  no  right  to  oe  le- 
leaaed  from  his  bargain.  ib 

16.  Where  a  pnrehaser  applies  Ibr  a  re- 
scifflon  of  a  contract,  on  account  of 
the  false  repreaentations  of  the  vendor, 
it  is  not  necessary  he  should  prove  the 
express  representatians  stated  in  the 
bill  of  complaint  It  ia  sufficient  to 
prove  words  of  equivalent  import     ib 

17.  Where,  between  the  time  of  making 
a  eontnot  of  purchase  and  applying 
to  rescind  it,  great  changes  have  taken 
pUoe  in  the  chaimcter  and  value  of  the 
property,  the  lapse  of  time  is  an  im- 
portant ooDsideration.  But  where  no 
material  change  in  the  property  has 
occurred,  and  it  may  be  restored  in  as 
good  a  oondition  as  when  the  purchaser 
received  it,  and  he  has  ofiered  to  re- 
scind the  eontnot  within  a  re«K»able 
time,  the  lapse  of  time  furnishes  no 
well  grounded  olijeetioD  to  i^  hiU  for  a 

7.  Wmwer  of. 


18.  It  is  well  settled  that  a  writlen  oon- 
tiaet  may  be  waived  by  parol  And 
after  a  contract  has  been  thus  waived 
by  one  of  the  parties,  neither  he  nor  any 
one  actingunder  him  can  resuscitate  it 
Woody.Fmj,  114 

19.  There  may  be  an  eiiectual  waiver  by 
parol  of  aconditionspecified  inawritten, 
or  even  in  a  sealed  contract.     The 

r,  4^  of  New-York  v.  HtUier,  326 


ALIMONY. 

1.  It  ia  not  a  matter  of  eourse  to  order 
the  pa3rment  of  alimony,  in  suits  Ibr  a 
sepantion  merely.  Houerman  v.  Hoi- 
Urmmn^  64 

2.  The  court  must  be  satisfied  that  an 
allowance  would  be  proper,  and  that 
some  provision  is  necessary  to  enable 
the  wife  to  establish  her  just  rights,  ib 

3.  An  aUowance  will  not  be  made  where   5.  An  affi^jsvtlof  the 


■Ok  lU;  tnttMBt  of  the  vil^  I7  hn 
husband,  is  vhowa,  and  winsift  ip- 
pear^  that  she  has  M  bim  wilboot  jot 
cause,  and  insists  upon  living  sepaiats 
ftom  him.  ik 

Af  Tile  milting  of  an  aUowanee  to  the 
wife  fer  alimony  and  expenses  m  nits 
ibr  a  divorce,  or  ibr  a  sepamtioD,ii  ia  the 
diaeretion  of  the  court  Bat  the  rato 
which  govern  the  oourt  in  the  eraeiH 
of  that  disoietiaa  are  very  diibnat  in 
thetwocasea.    BineUY.BimU,^ 


5.  Whero  a  bill  is  filed  ibr  a  divoroe,  the 
wile  is  entitled  of  eoorse  to  an  alow- 
ance  for  alimony  and  expenses;  unhn 
there  IS  an  undented  ebaigeof  adulbuy 
against  her.  But  if  the  bill  is  filed  by 
the  wiib  lor  a  sepantioD,  it  is  so  ftr 
from  being  a  matter  of  eoune  to  aflov 
her  alimony  and  expenses,  that  it  Mt 
at  leaat  appear  that  the  olaintiir  had 
good  ground  ibr  bringing  the  suit   A 


AMENDMENTa 
1.  De€immtiom^ 

1.  The  96th  role  of  the  aupnme  oovt, 
ado|^  in  1837,  being  omitted  in  Ibe 
revision  of  1847,  a  plaintiff  may  oov 
amend  his  declaration  h^  adding  a  de- 
fendant, aAer  a  plea  m  abaSanmt 
founded  upon  the  non-joinder.  jPswetf 
V.  Myer;  4» 


2.  A  plaintiff  has  the  same  fight  to  a 
bis  declaration  after  >  ptea  w  abatemcat 
for  want  of  parties,  aa  in  any  otlw 
ease.  The  onlv  restrietion  ioposed 
upon  the  plaintiff's  right  to  amend,  ol- 
der the  present  22d  rule,  is  thst  em- 
twined  in  the  23d  rula  ih 

2.  ^m  of  eomfUkd. 

3.  If  the  plaintiff  amends  his  biD,  br 
adding  new  parties,  after  the  defimdant^ 
default  for  want  of  an  appearance  bas 
been  entered,  he  thereby  waives  the 
de&ult    JffiiMerr.VoorkiM,       55 

4.  An  amendipent  of  an  injunction  bill 
wiljinot  be  eennitted  unleaa  a  suffident 
rea/Km  is  shown  why  the  qtatleis  eta- 
t^  in  the  nropo^  ameoc^ents  woe 
not  inserted  m  the  original  bill;  nor 
itfilfffff  the  propoecd  nDDendiMnti  aie 
verifi^  by  oath,  aa  the  hill «  re^aiRd 
to  be  v^fied.    0mm  ▼.  HUr,     $39 
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that  ihe  it  adyised  by  cotinaci,  and 
▼erilj  belieroi  it  to  be  true,  that  it  is 
important  and  necessary,  in  order  to 
protect  her  ri|;hts  fullj^,  and  to  enable 
the  court  to  do  iostice  in  the  premiseff, 
that  her  bill  should  be  amended  as 
proposed,  is  not  a  sufficient  verification 
of  the  amendments.  ib 

3.  The  record. 

6.  If  the  court  below  sees  fit  to  correct 
an  error,  in  the  form  of  its  record,  it  is 
a  matter  of  course  for  the  supreme 
court  to  allow  the  copy  of  such  record 
which  had  been  sent  to  that  court 
previous  to  the  amendment,  to  be  also 
amended.    Laywttn  v.  Sniffen,      428 

7.  But  such  amendments  should  only  be 
allowed  on  such  tenns  as  will  prevent 
injustice.  ib 

8.  Where  a  judgment  was  leooveied  upon 
a  bond  and  warrant  of  attorney,  and 
at  the  time  the  judjrment  record  was 
left  at  the  clerk*8  office,  to  be  docketed, 
the  attorney  omitted  to  leave  the  war- 
rant of  attorney,  but  left  it  the  next 
day,  in  the  office ;  from  which  place 
it  was  taken  away  by  another  person, 
through  mistake,  and  kwt,  and  the 
clerk  docketed  the  judgment  without 
having  previously  signed  tho  record ; 
Heid  that  these  were  errors  which  the 
court  had  power  to  remedy,  by  per- 
mitting an  amendment  of  the  record. 
Williamt  ▼.  WUeler,  48 

9.  The  section  of  the  revised  statutes 
which  declares  that  no  judgment  shall 
be  deemed  valid,  so  as  to  authorize 
any  proceedings  thereon,  until  the 
record  shall  be  signed  and  filed,  and 
the  sections  respecting  amendments, 
having  been  passed  at  the  same  time, 
are  to  be  regarded  as  in  pari  materia; 
and  they  do  not  conflict  with  the  power 
of  the  court  to  permit  an  amendment, 
under  the  latter  sections,  even  in  a 
case  where,  under  the  former,  the  pro- 
ceedinn  would,  without  an  amend- 
ment, be  invalid.  ib 

4.  JnjueticeeF  emtrU, 

10.  Justices'  courts  possess  the  same 
powers,  as  to  amendments,  as  courts 
of  record.    FuUon  v.  Heaton,        552 


ANSWER. 


See  CaBorroa's  Bill,  2. 
Plbading,  9, 10,  U,  12. 


APPEAL. 

1.  Appeals  from  the  sentences  or  decreei 
of  surrogates  to  circuit  judges,  pending 
before  such  circuit  judges  on  the  first 
Monday  of  July,  1847,  were  not  trans- 
ferred  to  the  supreme  court  by  the  new 
constitution,  nor  by  the  judiciary  act 
of  1847.    Butler  y.  Beneon,  526 

2.  Such  appeals  were  special  proceedings 
pending  before  the  circuit  judges,  and 
were  provided  for  by  the  76lh  section 
of  the  judiciary  act  They  may,  by  an 
order  of  the  supreme  court,  be  trans- 
ferred to  any  justice  thereof,  but  cannot , 
be  heard  by  the  supreme  court  itself; 
except  upon  an  appeal  from  the  decision 
of  the  justice.  ib 


11.  Justices  are  required  to  altow 
amendments,  especially  in  all  cases 
where  the  rights  and  interests  of  the 
adverse  party  will  not  thereby  be  put 
in  jeopardy.  ib 

Vol.  I.  85 


ARBITRATION  AND  AWARD. 
I.  Submission. 

1.  The  form  of  a  submission  to  arfoitratioa 
is  a  matter  of  indifierenee.  It  is 
sufficient  if  it  appears,  from  the  acts 
of  the  parties,  that  they  intended  to 
arbitrate,  and  that  the  decision  of  the 
arbitfatoiB  should  have  the  e£^t  of  an 
award.  Brady  v.  The  Mayor,  ^  •/" 
Brooklyn,  584 

2.  Where  there  are  no  arbitration  bonds 
given,  upon  a  submission  to  acbitiators, 
the  proceedings  upon  the  reference  are 
considered  as  a  statement  of  aacounts 
between  the  parties,  and  an  admission 
of  the  balance  due.  In  such  a  case 
the  award  can  be  given  in  evidence 
under  the  money  counts,  and  particu- 
larly as  an  account  stated.  ib 

3.  A  submission  to  arbitration  may  be 
made  by  a  corporation,  by  a  resolution 
or  ordinance  adopted  at  a  meeting 
thereof.  It  need  not  be  under  the 
corporate  seal  ib 

11.  Who  mat  AaarraATS. 

4.  Where  there  is  a  capacity  to  contract, 
with  a  liability  to  pay,  there  is  generally 
a  power  to  arbitrate.  And  the  fact 
that  one  of  the  parties  is  a  corporation 
makes  no  diflboioe.  tb 
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m.  ApronrrxBiT  mr  auitkatobb. 

5.  An  appointmeDt  of  artMtnton,  origin- 
aOr  good,  may  become  void  by 
fobeequent  evenU.  The  Jfeyor,  4«. 
of  New^York  ▼.  Butler,  &5 

IV.  Nonci  OP  THK  Tiin  and  pl&oi  op 


6.  An  award  ia  not  lendered  Toid  meiely 
beeaofle  itdoes  not  appear  from  the 
award  that  one  of  the  parties  had 
notice  of  the  time  and  place  when  and 
where  the  arbitratora  met  A  want  of 
aoch  notice  may  be  proved,  or  it  may 
appear  ezpresdy  from  the  award ;  and 
then  the  objection  would  be  fatal.  Bat 
where  it  doea  not  appear,  it  win  not  be 

ib 


V.  Powm  OF  AaarnuTOBa. 

1.  iijipoinlffMfU  ^umpire. 

7.  Where  appraiaeni  are  choaen  by  paitiei 
to  determme  the  amount  of  a  claim 
arising  under  an  agreement  between 
them,  with  power  to  such  appraiaers  to 
appoint  an  umpire  to  decide  between 
them  in  caae  of  their  disagreement, 
they  may  appoint  such  umpire  imme- 
diately, wiUiont  waiting  until  a  dis- 
agreement has  arisen  between  them,  ib 

3.  Imfotmg  eandiiiong  on  payment  of 


R  Where  a  submission  merely  authorizes 
the  arbitrators  to  determine  the 
amount  due  to  one  of  the  parties,  they 
are  only  authorized  to  ascertain  and 
fix  that  amount  They  have  no  right 
to  impose  any  condition  upon  the 
payment  of  it  ib 

3.  Confined  to  eubmieeion. 

9.  Where  a  submission  to  arbitrators  of  a 
claim  arising  upon  a  building  contract, 
on  the  part  of  the  builder,  relates  ex- 
clusively to  the  additional  cost 
occasioned  by  an  alteration  in  the 
form  or  construction  of  the  building  as 
contemplated  by  the  original  design, 
the  umpire  has  no  ri^t  to  make 
allowances,  by  way  of  deduction 
against  the  builder,  for  workmanship 
and  materials  alleged  to  be  defective 
in  those  parts  of  the  building  not  em- 
braced in,  or  affected  by,  the  altera- 
tions ;  especially  where  the  claim  of 
the  builder  fiw  constructing  those 
parts  of  the  building  has  been  settled, 
and  paid.  ib 


4.  Parol  emdence  to  thaw  tialUhm 

10.  Where  an  award  is  indefinite  ss  to 
the  subjects  investigated  and  determin- 
ed, parol  evidence  is  admisnbie  to 
show  that  the  arbitrator  has  ezoeeded 
his  authority,  and  that  therBfiiie  la 
award  ia  nuU  and  void.  A 

5.  Wkenopent 

11.  After  aibitratara  have  made  a  loid 
award,  a  party  haa  a  right  to  ooonder 
the  powers  conferred  upon  tbenn  as  vir- 
tually annulled,  and  to  call  for  the  se- 
lection of  new  arbitraton.  He  is  not 
bound  to  renew  the  investigation  befive 
aibitrators  who  have  alreadjr  fonned 
an  opinion,  and  ezprassed  it  in  a  sot- 

ib 


19.  Where  an  agreement  provides  that 
certain  claims  arising  unider  the  ssow 
shall  be  submitted  to  arbitraton,  for 
their  determination,  and  an  actual  sob- 

.  mission  to  arbitiatoBs  is  made  aeooid- 
ioglyt  which  proves  ineffectaal,  and 
the  award  ma4e  by  them  is  noil  and 
void,  and  the  arbitraton  have  beooaw 
virtually  incompetent  to  act,  the  righls 
of  the  parties  remain  the  saaie  as  if 
there  had  been  no  appointmeDt,  « 
award,  at  alL  And  if,  in  such  a  case^ 
either  party  refuses  to  join  the  otbff  in 
making  a  new  selection  of  arbitntoa, 
he  may  be  sued  in  an  action  at  lawlij 
the  otner  party,  to  recover  the  amomt 
of  his  demand.  ib 

Vi.  Tax  AWAao. 
1.  Signature. 

13.  It  is  not  a  valid  obiectiaD  to  an  award 
made  upon  a  submission  to  apprsisen, 
with  power  to  them  to  appoint  an  om- 
pire,  that  one  of  the  appraisers  sigosd 
the  same,  with  the  umpire.  The  ao- 
thority  originally  given  to  the  appraiseis 
ceases  upon  the  appointment  of  an  nm- 
pire  by  them ;  and  if  either  of  them 
subsequently  signs  the  award,  his  de- 
nature is  a  mere  ndDity.  The  avaid 
is  the  act  of  the  umpire.  ib 

2.  Fmrm  of 

14.  Where  the  operative  part  of  an  award 
differs,  in  tenns,  from  the  sohmi^wnB, 
but  the  recital  refers  correctly  to  the 
sobmisBion,  the  recitjd  wiD  raise  a  pie. 
sumption  that  the  award  is  in  aeoord- 
ance  with  the  subniMwoo.  But  the 
inference  is  not  veiy  stmng,  and  mar 
be  rebutted.  A 


3.  WUn  it  may  k^  impweked  by  €91- 

denee  of  arlmrator, 

15.  It  18  well  Mttled  that  the  evidence  of 
an  arintrator  cannot  be  received  to  im- 
peach his  own  award.  But  the  role 
does  not  apply  to  a  person  originally 
appointed  an  arbitrator,  hot  whose 
powers  have  been  terminated  by  the 
appointment  of  an  ompire,  by  whom 
toe  award  was  made.  t6 

16.  Tlie  testimony  of  an  arbitrator  may 
be  received  to  show  that  the  arbitrators 
did  not  take  a  particular  subject  mat- 
ter into  consideration.  That  would 
not  be  an  impeachment  of  the  award, 
unless  maiafde$  should  be  alleged,  ib 

4.  Where  it  inehidea  matten  mt  wlh 

nutted. 

17.  If  it  appean  from  the  face  of  an  award 
that  the  aibitraton  have  included  in  it 
matteri  not  referred  to  them,  it  is  void, 
unless  the  amount  of  the  items  pniperiy 
allowed  can  be  ascertained,  and  sepa- 
rated fiom  those  not  allowable.        ib 


ASSIGNMENT. 

See  Dkbtor  and  CaBDrroR,  1,  3, 3,  4, 
5,  6, 10, 11. 
Pakthibship,  1,  S,  5. 


ASSIGNOR  AND  ASSIGNEE. 

1.  An  assignee  of  a  specialty  cannot 
maintain  an  action  upon  it,  at  law,  in 
his  own  name,  without  an  express 
promise  of  payment  to  him,  by  the  ori- 
ginal debtor.    Hudeon  v.  Reeve,      89 

S.  An  assignee  of  a  contract  takes  the 
same  subject  to  all  existing  equities  in 
favor  of  the  other  party,  a^inst  the 
assignor ;  although  such  assignee  may 
not  have  received  any  notice  of  them 
at  the  time.    Wood  v.  Ferry,         114 

See  Dbbtor  axd  CaxDrroE,  1,  3, 3,  4, 
5,6. 


ATTACHMENTS. 

Although  an  attachment  is  founded  on  a 
defective  affidavit,  if  it  is  regular  and 
l^on  its  face,  and  apparently  within 
the  jurisdiction  of  the  justice,  it  will  be 
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a  complete  justifieatioo  io  the  officer 

who  executes  it    Pulton  v.  Heaton^ 

553 

See  AvfisAvrr,  1, 3. 


B 

BAIL. 

A  resident  of  the  state  will  not  be  held  to 
bail,  unless  evidence  is  produced  to 
justify  the  apprehension  that  he  will 
not  be  within  the  jurisdiction  of  the 
court,  to  answer  the  plaintiff's  demand, 
when  judgment  shall  be  obtained 
against  him.  Brooke  v.  MeLeUan, 
347 

See  AvfiDAViT,  3. 


BELIEF. 

See  EviOKNCB,  7. 

BILL  OF  COMPLAINT. 

See  Amendmutts,  3,  4,  S 
CaxDrroE's  Surr,  1. 

BILL  OF  DISCOVERY. 

1.  To  maintain  a  bill  of  discovery  in  aid 
of  a  defence  at  law,  the  pbintiff  must 
state  a  case  which,  if  established* 
would  constitute  a  good  defence  at 
law ;  and  he  must  then  state  some  fact, 
material  to  such  defence,  which  he 
wishes  to  establish  by  the  confession 
of  the  defendant    JVieury  v.  O'Aara, 

484 

2.  The  refusal  of  a  court  of  law  to  allow 
a  defendant  a  further  bill  of  particolara 
of  the  plaintiff's  demand,  will  not  au- 
thorize such  defendant  to  file  a  bill  of 
discovery  in  a  court  of  eqfuity,  as  to  the 
grounds  of  the  suit  at  law ;  where  the 
bill  shows  no  right  to  any  discovery, 
and  sets  forth  no  matter  material  to 
the  defence  at  law.  ib 

3.  A  mere  fishing  bill,  the  sole  object  of 
which  is  to  ascertain  the  grounds  upon 
which  the  defendant  has  thought  fit  to 
commence  an  action  at  law  against 
the  plaintiff,  will  not  be  sustained,    ib 
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BILL  OF  EXCEPTIONS. 
See  Pbagtiob,  12, 13. 

BILLS  OF  EXCHANGE. 

1.  What  it  a  biU  of  exchange. 

1.  Tbe  payee  of  an  instrument  in  these 
words,  "New-York.  May  18,  1837. 
Messrs.  J.  S.  B.  &  J.  Gent  Please  de- 
Hver  to  C.  B.  jr.  thirty-six  dosen  Stone 
&  Co.  aies.  D.  E.  S.  &  Ca,"  on  the 
face  of  which  was  written  **  accepted, 
J.  S.  B.  &  J.— when  called  for,"  can- 
not recover  upon  the  same,  a^inst  the 
acceptors,  under  the  common  money 
counts.    BttrraU  t.  Jacot,  165 

S.  Tbe  acceptance  of  such  an  order,  by 
the  persons  npon  whom  it  is  drawn, 
will  not  amount  to  a  sale  of  the  axes 
specified  therein,  to  the  peyee.         ib 

S.  Such  an  acceptance  amounts  only  to 
a  promise  to  deliyer  the  property  at  a 
future  time,  on  request  It  is  a  spe- 
cial underlakinur ;  and  in  order  to  re- 
cover upon  it,  the  payee  must  declare 
up(m  it  as  such.  *^ 

3.  What  amounU  to  an  endor§ement 

4.  A  person  who  puts  his  name  upon  a 
negotiable  note— in  tbe  absence  of  clear 
and  direct  evidence  of  an  intention  to 
beoome  a  joint  maker  or  guarantor 
tbereof-^is  to  be  regarded  only  in  the 
light  of  an  endorser  ;  and  as  assuming 
no  other  responsibility  than  that  which 
an  ordinary  endorsement  of  a  negotia- 
ble note  imports.  Oihnore  Y.  Spies,  158 

3.  Demand  and  notice. 

5.  Where  a  note,  specifying  no  place  of 
payment,  was  made  and  endorsed  in 
the  city  of  New-York,  where  it  bore 
date,  by  persons  residing  in  Mexico  at 
the  time,  and  who  continued  to  reside 
there  until  the  note  became  due ;  and 
the  fact  of  their  residing  in  Mexico  was 
known  to  the  holder  of  the  note,  yet  he 
took  no  steps  to  have  the  note  presented 
for  payment  at  their  place  of  residence, 
when  it  became  payable,  but  kept  it  in 
his  possession  in  the  city  of  New- York, 
and  mcrelv  gave  notice,  by  letter,  to  the 
maker  and  endorser  that  the  note  was 
due  and  not  paid  ;  Held  that  this  was 
not  such  a  demand,  and  notice  of  non- 
payment, as  the  law  requires,  to  charge 
the  endorser.  »» 

6.  The  circumstance  that  the  maker  of  a  I 


note  remdes  in  a  foragn  eoanliy,  af- 
fords no  excuse  to  tbe  payee,  or  noldcr, 
for  not  foltowing  him  with  the  note  and 
demanding  payment  there,  so  &r  ss  the 
endorser  is  concerned ;  unless  the  payee 
or  holder  has  protected  himself  froin  the 
necessity  of  doing  so,  by  specifying 
some  other  place  of  payment,  in  the 
bodyof  tbe  note.  ^ 

7.  The  hdder  of  a  note  not  payable  at 
any  particular  place,  must  preseot  the 
same  for  payment,  at  maturity,  at  the 
known  place  of  scsidence  of  the  maker, 
though  it  be  in  a  foreign  country ;  if  be 
means  to  hold  the  endorser.  »& 

4.  Holder^  how  far  pnteeUd. 

a  In  order  that  the  holder  of  a  neguCieUe 
security  which  has  been  passed  to  him 
m  fraud  of  the  rights  of  others,  may  be 
protected,  he  must  not  only  hare  taken 
It  without  notice,  but  he  must  aho 
have  parted  with  something  of  actual 
value  on  the  credit  or  faith  thereof. 
White  V.  The  Springfield  Bai.k,  225 

9.  Merely  receiving  it  as  security  for,  or 
in  payment  of,  an  antecedent  debt,  ii 
not  sufficient  ^ 

See  Debtor  and  CasDiToa,  16. 
Partnsxshit. 


BILL  OF  PARTICULARS. 
5e«PaAcncB,  6,  7,8,9,10. 

BONA  FIDE  HOLDER. 

See  Bills  of  Excrakob,  8. 

BOND. 
See  Injunctiok,  9. 

BROOKLYN. 

Sctf  Streets,  3,  5, 6, 8, 11,12. 


CASES  COMMENTED  ON. 

The  syllabus  of  the  reporter  to  the  case 
of  Reab  V.  McAlister,  (4  Wend.  483,) 
corrected.    Esterly  v.  Cole,  235 
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CERTIORARI.  COMMISSIONERS  OF  ESTIMATE 

AND  ASSESSMENT. 


1.  It  ii  in  the  discretion  of  the  court  diher 
to  aHow  a  writ  of  certiorari  in  the  first 
instance,  or  to  ^nt  an  order  to  ithow 
caose.    Matter  of  Brunt,  187 

2.  The  supremo  court  has  power  to  review, 
upon  certiorari,  the  proceedings  of  a 
ma^strate  of  this  state  who,  while  pro. 
fessing  to  exercise  a  jurisdiction  con- 
ferred by  act  of  congress,  acts  in  the 
name  of  the  people  of  this  state,  by 
writs  of  the  people,  directed  to  state 
officers.  ib 

3.  If  the  objection,  that  a  joint  plea  of 
justification,  in  which  an  officer  and  a 
co-defendant  united  in  a  justice's  court, 
failed  as  to  the  officer,  in  consequence 
of  its  having  failed  as  a  defence  as  to 
the  co-defendant,  was  not  taken  before 
the  justice,  it  cannot  be  taken  on  cer- 
tiorari.   Fulton  ▼.  Heaton,  S&i 


CHATTEL  MORTGAGES. 

1.  Whether  a  chattel  mortgage  can  be 
given  on  growing  trees,  fruit  or  grass, 
while  pareels  of  the  real  estate ;  and 
whether  such  mortgage  can  be  given 
on  the  produce  of  real  estate  not  in  ac- 
tual existence  at  the  time  of  the  execu- 
tion of  the  mortgage  7  Qumre.  Bank 
of  Lantingbwrgh  v.  Crary^  542 

2.  Until  a  chattel  mortgage  becomes  ab- 
solute, by  the  .non-performance  of  the 
conditions  of  the  mortgage,  the  mort- 
gagor has  such  an  interest  in  the  chat- 
tels mortgaged,  as  is  liable  to  levy  and 
sale  on  execution  ;  and  the  purchaser 
at  the  sale  on  execution  takes  the  prop- 
erty subject  to  the  mortgage,  and  ac- 
quires with  it  the  right  to  rnleem  it  by 
the  payment  of  the  amount  due  on  tbie 
mortgage.  ib 


CHATTELS. 
89t  ExBcunoN. 

COGNOVIT. 

Sf  JUDGMBNTB,  1. 

COMMISSION  OF  REBELLION. 
Sw  FaAcnoB,  16. 


Het  Strbbts. 


COMMON  OF  ESTOVERS. 

1.  Common  of  estovers  cannot  be  divided 
or  apportioned.  The  reason  is,  that  it 
would  necessarily  lead  to  surcharging 
the  land  from  which  they  are  taken. 
LivingoiOH  v.  Keteham^  592 

2.  Where  the  entire  right  to  common  of 
estovers  devolves  upon  several  persons, 
by  operation  oflaw^  although  thev  can- 
not enjoy  it  in  severalty,  nor  either  of 
them  alone,  it  oeemo  they  may  unite, 
and  convey  it  to  one  pemn,  who  would 
thereby  acquire  a  vested  title.  ib 

3.  But  when  it  is  once  severed,  by  the 
act  of  the  party,  it  is  extinguished,  and 
gone  forever.  ib 

4.  Where  land,  to  which  common  of  es- 
tovers is  appurtenant,  is  partitioned  by 
the  act  of  the  tenants,  without  any  ex- 
press stipulation  as  to  the  right  to  es- 
tovers, the  right  is  extinguished,  as  to 
both  tenants.  ib 

5.  The  separate  ooeupatioo  of  distinct 
portions  of  such  land,  by  the  tenants, 
for  a  great  number  of  years,  is  suffi- 
cient to  raise  the  presumption  of  a  di- 
vision of  the  land  between  them,  and 
of  an  apportionment  of  the  right  of 
common.  ib 


CONDITION  PRECEDENT. 

1.  No  party  can  insist  upon  a  condition 
precedent  when  its  non-performance 
has  been  caused  by  himself.  The 
Mayor,^.  of  New-York  y.  Butler,  325 

2.  There  may  be  an  efileetual  waiver,  by 
parol,  of  a  condition  specified  in  a  writ- 
ten,  or  even  in  a  sealed,  contract     ib 


CONSTITUTIONAL  LAW. 

].  The  section  of  the  constitution  which 
provides  that  on  the  firrt  Monday  of 
July,  1847,  jurisdiction  of  all  "suits 
and  proceedings  originally  commenced 
and  then  pending  in  any  court  of  com- 
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moil  ifletti,''  ihsll  become  verted  in  the 
simieiiie  coiirt»  meens  all  luita  origi- 
nally commeDced  in  the  old  ooaits  of 
common  pleas,  whether  the  same  have 
proceeded  to  final  jodgment,  or  not ; 
provided  any  further  judicial  action  is 
to  be  had  thereon.  Accordingrly  Held, 
that  a  motion  for  a  special  report  of  a 
referee,  to  be  made  op  and  incorporated 
in  the  record,  in  a  ease  thus  situated, 
after  the  first  Mondajf  of  July,  1847, 
was  properiy  made  in  the  supreme 
ooort    ifMoUy  y.  Eeem,  643 

2.  In  such  a  case  the  supreme  court  will 
not  grant  a  mandamus,  directed  to 
^raferee.  ib 

See  ExTRABinoN,  & 


CONSUL. 

1.  The  appointment  of  a  person  as  consul 
of  a  foreign  power,  does  not  work  an 
abatement  of  a  suit  previously  com- 
menced against  him  in  a  state  court 
JSioppel  V.  Heinrieha,  449 

3.  The  privilef^  conferred  upon  the  con- 
suls of  foreign  governments,  bv  the 
constitution  and  laws  of  the  United 
States,  of  being  sued  in  the  federal 
courts  only,  does  not  extend  so  far  as 
to  enable  a  party,  after  a  suit  has  been 
commenced  against  him  in  a  state 
court  of  competent  jurisdiction,  to  di- 
vest that  court  of  jurisdiction  by  vol- 
untarily accepting  the  office  of  consul 
of  a  foreign  power.  ib 

3.  Jurisdiction  of  the  state  courts  in  suits 
to  which  foreign  consuls  are  parties,  is 
excluded  only  in  suits  against  them. 
They  arc  at  liberty  to  bring  suits  against 
other  persons,  iu  the  state  courts,  if 
they  choose  to  do  so.  ib 

4.  A  party  who  brings  a  writ  of  error  to 
the  supreme  court,  to  reverse  the  judg- 
ment of  a  court  below,  occupies  the 
position  of  one  voluntarily  bringing  his 
suit  in  the  higher  court,  for  redress. 
And  by  calling  upon  the  supreme  court 
for  its  decision  upon  the  merits  of  the 
cause,  he  admits  its  jurisdiction  to 
make  such  decision ;  and  he  is  con- 
cluded by  that  admission.  ib 

5.  Where,  subsequent  to  the  commence- 
ment of  a  smt  against  a  party,  in  a 
state  cotirt,  he  accepted  the  appoint- 
ment of  msul  of  a  foreign  power,  by 
virtue  of  which  he  became  exempted 


from  liability  to  be  pioseealed  in  tbe 
state  courts,  but  he  proceeded  to  tnl 
in  the  suit,  upon  the  merits,  without 
suggesting  his  privilege  to  the  etnrt, 
and  afterwards  brought  a  writ  of  emir 
to  the  supreme  co^rt,  to  reverse  the 
judgment  of  the  court  below ;  HeU, 
that  he  vras  estopped  from  scttiog  np  his 
privilege,  in  bar  of  the  jurisificliaQ  of 
the  state  courts.  ib 


CONTEMPT. 

A  defendant  who  is  in  contempt,  is  not 
in  a,  situation  to  raise  the  objection  that 
the  plaintiff  has  an  adequate  remedy  at 
law.     WhiU  V.  The  Springfield  Benk, 
225 


CORPORATIONS. 

1.  Corporations  have  all  the  powen  of 
ordinary  parties,  as  respects  theb  oon- 
tracU ;  ej^cept  when  they  are  restricted, 
expressly,  or  by  necessarr  impiicatioD. 
Brady  v.  The  Mayor,  ie.  tf  Bnek- 
lyn,  564 

2.  It  is  not  necessary  tbe  proeeedinp  of 
a  corporetioo,  at  its  corporete  meetin|i, 
should  be  authenticated  by  its  seal,  ib 

3.  Whenever  a  corporation  is  actiag  with- 
in the  scope  of  the  legitimate  poipoia 
of  its  institution,  i9l  its  contncts, 
whether  sealed  or  unsealed,  written  or 
by  parol,  are  valid.  ib 

4.  Where  the  common  council  of  a  city 
passed  a  resolution  directing  a  Mm 
which  had  been  reported  by  arbitraton 
to  be  due  to  a  contractor  for  extra  woik 
in  grading  and  paving  a  street,  to  be 
added  to  Uie  assessment  for  giadior 
and  paving  that  street ;  Held  tbatsoeh 
resolution  was  a  subetantial  acknowl- 
edgment, on  the  part  of  the  corpontioo, 
of  the  extent  of  the  debt,  and  a  pioai- 
ise  to  pay  it  And  that  after  soch  re- 
solution had  been  assented  to  by  the 
contractor,  the  claim  became  valid 
against  the  corporation  to  the  extent 
specified  therein ;  and  that  such  reso- 
lution could  not  afterwards  be  reieiiid. 
ed  except  by  the  mutual  agreement  of 
the  parties.  A 

See  ARBrriU.TtoN  and  Awaxd,  3, 4. 
FoRUGN  Corporations. 

InSOLVRHT  CORVORATIOIfS. 
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COSTS. 

1.  Of  a  mat  for  a  9peeifie  performance. 

1.  Costs  of  a  suit,  to  compel  the  specific 
performance  of  a  contract,  cannot  be 
allowed  to  tbe  plaintiff,  where  no 
application  has  been  made  by  him  to 
the  defendant,  previous  to  the  filing  of 
the  bin,  to  carry  the  contract  mto 
efiiiet,  and  thefe  has  been  no  refoaal  or 
neglect  on  the  part  of  the  latter,  to 
ezeente  the  contract ;  and  where  the 
defendant  has  not  been  euilty  of  any 
improper  conduct,  and  nas  not  im- 
pnfjpaAj  resisted  the  plaintiff's  claim 
to  a  specific  performance.  SwartiDout 
▼.  Burr,  495 

9.  Where  a  bill  for  a  specific  performance 
of  a  contract,  is  fileid  aninst  the  heir 
of  the  party  who  ma<M  the  contract, 
and  soch  heir  is  a  lunatic,  neither  the 
Imiatie,  nor  his  estate,  can  be  charged 
with  the  costs  of  the  suit.  ib 

3.  In  all  cases  of  suits  and  proceedings 
upoo  writs  of  mandamus,  tne  granting 
of  costs  to  the  one  party  or  the  other 
is  ezclnsiTely  a  matter  of  discretion 
with  the  court;  and  they  may  be 
awarded  or  refused,  as  the  equity  and 
justice  of  each  jMJticular  case  may 
require.      The  PeopU  y.  Denemoref 

557 

4.  Where  a  rale  tat  a  peremptory  manda- 
mus is  silent  as  respects  costs,  and 
there  is  nothing  to  show  that  it  was 
the  intention  of  the  court  to  grant 
costs  to  the  relator,  such  rale  wiU  not 
be  amended  so  as  to  provide  for  the 
pajrment  of  costs.  ib 

3.  In  partition  euite, 

&  Where  a  risfat  of  dower  extends  to  the 
whole  of  Uie  premises  sought  to  be 
partitioned,  the  doweress  is  obliged  to 
contribute  to  the  costs ;  because  they 
are  to  be  paid  from  the  proceeds  of  the 
sale,  and  the  residue  is  to  be  distri- 
buted.   Tanner  v.Nilee^  560 

6.  Method  of  apportioning  the  costs  of  a 
partition  soit^  among  the  several 
parties  to  such  suit  ib 

4.  On  motione. 


awarded    by    way    of 
Jaeobe  y.  nooker, 


71 


7.  No  costs  are  allowed  on  motions, 
unless  such  motions  are  necessary,  for 
the  attainment  of  some  substantial 
right  in  the  cause;  except  they  are 


COUNSEL. 

Power  of  counsel  to  bind  their  clients,  by 
giving  information.    RueeeU  v.  Lane, 

519 


COUNTY  COURTS. 

The  legislature  did  not  intend,  by  the 
55th  section  of  the  judiciary  act  of 
1847,  to  give  to  the  new  county  courts 
any  judicial  power  in  relation  to  a 
judgment  in  a  suit  originally  ookn- 
menced  in  the  old  court  of  common 
pleas.    O'MaleyY.Reeee,  643 


COVENANTS  OF  WARRANTY. 

A  covenant  of  warranty  rans  with  the 
land,  80  long  as  it  remains  unbroken. 
When  it  is  oroken  by  an  eviction  of 
the  purchaser,  or  his  assignee,  a  right 
of  action  accrues  to  him  to  recover 
the  consideration  money,  and  interest 
It  then  takes  the  character  of  a  chose 
in  action,  and  can  be  released  by  the 
covenantee,  or  his  assignee.  Cunning- 
hmn  y.  Knight,  899 


CREDITOR'S  SUIT. 

1.  What  may  be  reached  by. 

See  DasD,  1,  3. 

2.  BUI 

I.  The  averments,  in  a  creditor's  bill,  that 
the  defendant  has  property,  See  to  the 
amount  of  $100,  and  that  the  bill  is 
not  filed  by  collusion,  being  required 
by  a  rale  of  the  court  to  be  mserted  in 
bills  of  that  nature,  the  bill  would  be 
defective  in  form  without  them.  But 
they  constitute  no  part  of  the  plaintiff's 
case,  and  it  is  not  necessary  for  him  to 
prove  them.  Consequently,  the  defen- 
dant is  not  bound  to  answer  those 
averments.  Battereon  y.  Ferguson^ 
490 

3.  Anower. 

3.  Hie  rale  for  determining  whether  an 
answer  to  any  particular  avennent  in 
the  bill  is  neoessary,  is  to  asasrtatn 
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whether  it  is  material  to  the  plaintiff, 
to  enable  him  to  obtain  the  relief  he 
■eeks,  to  have  the  proof,  or  admiuiop, 
of  SQch  averment  If  the  proof  wilt 
avail  the  plaintiff,  in  obtainmg  relief, 
he  is  entitled  to  an  answer :  omerwise 
the  defendant  is  not  boand  to  answer ; 
for  his  answer  would  be  immaterial  ib 

3.  Where  the  bill  stated  that  the  defen- 
dant had  a  connderabU  amnnnt  of 
monev,  or  of  debts,  Slc.  due  to  him, 
and  the  defendant,  in  his  answer,  de- 
nied that  he  had  considerable  money, 
&c.  due  to  him ;  but  he  annexed  to  his 
answer  a  schedule  of  his  property  and 
effects,  and  stated  that  it  contained  a 
true  and  full  account  of  all  his  estate, 
of  eveiy  description,  goods,  chattels, 
debts  and  other  choses  in  action ;  Held^ 
that  although  that  part  of  the  answer, 
taken  by  itself,  might  be  deemed  un- 
ctftain  and  evasive,  it  was  sufficient 
in  connection  with  the  schedule,  and 
the  aveimeats  in  the  answer  respecting 
such  schedule.  ib 

4.  An  allegation,  in  a  bill,  that  the  defen- 
dant has  debts,  &c.  due  to  him  from 
different  penons  whose  names  are  un- 
known to  the  plaintiff,  is  immaterial, 
so  far  as  relates  to  the  plaintiff's  igno- 
rance of  the  names  of  the  debtors ;  and 
the  defendant  need  not  answer  it      ib 

5.  Where  the  bill  charged  that,  at  the 
time  of  the  commencement  of  the  suit, 
the  defendant  had  some  interest  in  some 
real  estate,  &c.,  and  the  defendant,  in 
his  answer,  denied  that  he  had  mme 
interest  in  some  real  estate ;  Held,  that 
alUiouffh  the  denial  was  defective  in 
form,  Uie  defendant  had  substantially 
met  the  charge  t6 

6.  The  fact  that  prooerty  held  by  a  defen- 
dant in  right  of  nis  wife  has  been  de> 
livered  over  to  a  receiver  appointed  in 
another  suit,  does  not  excuse  the  de- 
fendant from  giving  the  best  account 
of  such  property  which  he  is  able  to 
give  ib 

7.  Where  the  bill  states  that  the  defendant 
has  lately  recovered  a  judgment  against 
another  person,  which  belongs  to  him, 
it  is  not  sufficient  for  the  dewndant  to 
say,  in  his  answer,  that  all  his  interest, 
such  as  he  had,  in  the  verdict,  was 
disposed  of  and  assigned  to  a  third  per- 
son.  The  plaintiff  has  a  right  to  know 
what  the  defendant's  interest  in  the 
verdict  was,  and  when  it  was  assigned, 
and  the  particulars  in  relation  to  the 
disposition  of  his  interest  t6 
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4.  RecevMT. 
See  RccBivn,  1. 

t 

CRIMINAL  CASES. 

See  Dbpault,  3. 
Reooonbancis. 

CUSTOM. 

1.  An  agreement  to  pay  interest  on  a 
running  account  will  be  implied,  win 
it  appears  it  was  the  uniferai  eoston 
of  the  merchant  or  manufacturer  giv- 
ing the  credit,  to  charge  interest  ifter 
a  certam  time,  and  that  such  costoo 
was  known  to  the  dealer.  EeleHy  t. 
Cole,  235 

2.  Dealers  are  not  praeumed  to  know  ioeh 
customs :  the  knowled(|[e  must  be  ee> 
tablished  either  by  positive  erideaeB, 
or  by  circumstances  from  which  it  otj 
be  inferred.  » 


D 
DAMAGES. 

1.  Fkoceedings  to  ascertain  the  dsmsm 
of  the  owner  of  land  taken  by  the  Uni- 
ted States,  under  the  act  of  Msyi, 
1847,  {LttWM  of  1847,  p.  189,)  needmt 
be  instituted  b^,  or  in  the  name  of,  the 
governor  of  thia  state.  United  StaUt 
V.  DumpUn  leiand^  34 

2.  It  is  his  duty  to  apply,  as  chierinssii- 
trete,  only  when  the  land  of  a  private 
citizen  is  wanted  for  the  use  of  the 

i6 


3.  The  sUtute  which  directs  thst  wfan 
land  is  wanted  for  the  use  of  the  Uni- 
ted States,  and  it  becomes  neoemy 
to  issue  a  writ  of  inquiry  of  damagei^ 
the  like  proceedings  sbaU  be  had  ai 
upon  applications  on  behalf  of  the  Btste. 
is  sufficiently  ooaoplied  with,  as  rs- 
spects  the  manner  oif  oommenciDg  the 
proceedings,  if  they  are  instituted  in 
behalf  of  Die  United  States,  by  oflken 
authorised  to  act  for  the  esecotivs^  ia 
the  premises.  ^ 


See  BIiiNB  Psonrs,  7. 
RiRKDKaBy  4i  5»  €k 
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DEBT. 


I.  The  MtioD  of  debt  can  tn  general  be 
maintained  for  money  due  on  a  eon. 
tract*  whenever  the  demand  in  capable 
of  being  readily  reduced  to  a  vum  cer- 
tain, npon  the  predicated  statement  of 
facta.  And  it  is  not  neceesaiy  that 
every  part  of  the  plaintiflTs  claim  should 
be  established  on  the  trial.  The  plain- 
tiff may,  in  this  form  of  action,  recover 
less  than  the  sum  stated  in  his  decla- 
ration to  be  doe.  The  Mayor ,  ^c.  of 
NaoJYork  ▼.  BiUImt,  325 


DEBTOR  AND  CREDITOR. 
1.  A$9ignmenti  for  benefit  of  creditore. 

1.  Under  the  provisions  of  the  statute, 
unless  an  assignment  made  by  a  debtor 
for  the  benefit  of  his  creditors,  is  ac 
Gompanied  by  an  immediate  delivery 
of  the  assigned  property,  and  is  follow- 
ed by  an  actual  and  continued  change 
of  possession,  courts  are  bound  to  pre- 
sume it  fraudulent  and  void  as  agamst 
creditors,  and  to  regard  it  as  conclu- 
sively BO ;  unless  they  are  satisfied  that 
it  was  made  in  good  faith,  and  witbont 
any  intent  to  defraud.  Connah  v. 
Sedgwick,  310 

2.  What  amounts  to  a  delivery,  and  an 
actual  and  continued  change  of  pos- 


3.  Continuing  to  carry  on  the  business 
of  the  assignor,  in  the  same  way  in 
which  it  was  conducted  prior  to  the 
assignment,  retailing  the  goods,  re- 
plenishing the  stock  uom  the  proceeds 
of  the  sales,  and  keeping  no  account 
of  the  sales  of  the  assigned  property* 
amomits  to  a  breach  of  trust,  which 
will  aothorizo  the  appointment  of  a  re- 
ceiver, ib 

4  The  iosolveney  of  the  assignee  is  also 
a  good  cause  for  the  appointment  of  a 
receiver  of  the  assigned  property,      ib 

5.  The  selection  of  an  insolvent  person 
as  assignee  is  a  fraud  upon  the  rights 
of  craditore,  and  evidences  an  intention 
on  the  part  of  the  assignor  to  delay  and 
hinder  them,  in  the  collection  of  their 

ib 


&  An  assignee  claiming  under  a  general 
assignment  made  by  a  failing  debtor, 
for  Sue  benefit  of  ereiditon,  is  only  en- 
titled to  the  same  lights  and  equities 

Vol.  I.  86 


which  the  debtor  would  have  p 

The  Marine  and  Fire  Ina.  Bank  v. 

Jauncey,  486 

2.  Right  of  judgment  creditore  to  redeem 
premieee, 

7.  The  right  of  a  judgment  creditor  to  re- 
deem premises  which  have  been  sold 
upon  a  prior  execution  against  the  prop- 
erty  of  his  debtor,  cannot  be  defeated 
by  the  act  of  the  purchaser,  in  paying 
the  judgment  under  which  the  creditor 
claims  to  redeem,  without  his  consent ; 
especially  where  such  payment  is  not 
made  until  after  tlie  redeeming  creditor 
has  actually  paid  to  the  sheriff  the 
amount  of  the  purchaser's  bid,  with  in- 
terest, and  has  commenced  delivering 
to  the  sheriff  the  papers  required  by  the 
statute  to  be  presented  to,  and  left 
with,  him.     The  People  v.  Beebe,  379 

8*  A  stranger  to  a  judgment  has  no  right 
to  pay  the  same,  for  the  purpose  of  ez- 
tinguisliing  the  lien  thereof  and  pre- 
venting the  holder  from  redeeming  by 
virtue  thereof.  t6 

3.  Proeeedinge  afainat  debtor,  under 
non-impriaonment  act. 

9.  The  act  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors, 
has  a  double  aspect ;  as  a  civil  remedy, 
and  as  a  criminal  proceeding.  Matter 
of  Prime  and  othere,  396 

10.  The  proceedings  under  the  act  are 
never  for  the  berofit  of  the  creditors  at 
large ;  except  in  the  sinde  instance  of 
an  assignment  after  the  debtor  has  been 
convicted  of  a  misdemeanor.  ib 

11.  Previous  to  the  execution  of  the  as- 
signment, the  proceedingpB  an  for  the 
bmiefit  of  the  prosecuting  creditor 
alone.  ib 

12.  The  prosecuting  creditor  is  entitled 
to  a  preference  over  the  eieditora  gen- 
erally, either  for  himself  alone,  or  for 
himself  and  othen  of  a  certain  class,  ib 

13.  It  is  not  necessary  that  the  refusal 
of  the  debtor  to  apply  his  assets  to  the 
payment  of  the  judgment  of  the  prose- 
cuting creditor  shocdd  be  fraudulent, 
to  authorize  a  warrant  of  arrest  It  is 
enough  that  such  refusal  is  illegal,  in 
violation  of  law,  and  in  contravention 
of  rights  acquired  by  the  ereditor  under 
the  statute.  It  then  beoomea  unjust, 
because  it  is  iU^gaL  ib 
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14  Aiid  when  U  it  eiUldubed,  by  the 
judgment  of  a  competent  tiibanal,  that 
the  proeecatinff  creditor  has  a  valid 
claim  against  the  defendant,  and  when 
it  is  also  established  as  a  matter  of  fact 
that  the  debtor  has  evidences  of  debt 
to  which,  as  a  niatter  of  law,  the  cred- 
itor has  a  claim  prior,  and  more  potent, 
tiian  the  debtor  himself,  or  any  other 
editor,  it  is  illegal  and  onjnst  for  him 
lo  attempt  to  deprive  the  prosecuting 
creditor  of  that  nght ;  especially  with 
the  object  of  wresting  from  hsm  the 
preference  which  the  law  gives  him, 
and  conferring  it  upon  othen  to  whom 
the  law  does  not  give  it  ib 

15.  That  statnte,  as  ngards  its  provisions 
for  compulsory  process  against  debtors 
by  contract,  is  a  mere  civil  remedy. 
FfoBt  V.  Myriekt  3& 

4.  Right  ofm  ereditar  to  be  paid  out 
of  a  tnui  fund. 

16.  Where  a  draft  was  drawn  by  a  con- 
signor of  cotton,  npon  the  consignee 

*  tlwreof,  on  account  of  such  consign- 
ment, and  was  discounted  by  a  bank, 
upon  the  faith  of  representations  made 
by  the  payee  and  the  drawer  that  nich 
md  was  drawn  aninst  the  consign- 
ment, and  would  be  paid  out  of  the 
proceeds  thereof;  which  draft  was 
accepted  by  the  drawee,  but  before  the 
cotton  was  received  by  him,  he 
ezecuted  a  general  assignment  of  his 
property,  for  the  benefit  of  his  creditors, 
and  his  assignee  claimed  the  cotton 
as  a  part  of  Uie  assigned  estate ;  Held 
that  the  proceeds  of  the  cotton,  in  the 
hands  of  such  aasignee,  was  a  trust 
fimd,  applicable  to  the  payment  of  the 
draft  oimwn  against  such  proceeds. 
The  Marine  and  Fire  Int.  Bank  of 
Georgia  v.  Jauneey,  486 

17.  Where  a  principal  debbr  provides,  in 
the  bands  of  his  suroty,  or  of  one 
standing  in  the  situation  of  a  surety, 
a  fund  to  pay  his  debt,  the  creditor  is 
entitled  to  lllave  such  fund  applied  in 
payment  of  that  debt  And  this  even 
where  the  creditor  had  no  knowledsre 
t»f  the  esristence  of  the  fund,  when  he 
became  such  creditor.  ih 

5.  Bighto  of  judgment  credOore. 

18.  Judgment  crediton  are  entitled  only 
to  such  riffhts  in  the  real  estate  of  the 
debtor  as  tte  debtor  rightfully  possess 
Thqy  can  take  al]  ti^  belongs  to  the 


debtor,  and  nothiiig 
V.  Farley, 

See  EonrrABUS 
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DECLARATION. 
See  AiiEifSMXMTS,  1,  2. 

JUOOMBMTS,   13,  14,  15. 


DECLAKATION& 

h  Of  partiee.    SeeEnmncE. 
%  Of  a  tetfnsss.    See  WmnnB. 

3.  Ofaformerholderofaehooeinaetin. 

1.  Hie  declarations  of  a  prior  bolder  oft 
chose  in  action,  made  while  be  was 
such  holder,  are  not  admissible  is 
evidence  against  a  subsequent  purcha- 
ser, who  has  aciyuired  title  bv  paring 
a  valuable  coaaideratian.  Smitk  t. 
We66,  S30 

3.  Tliey  are  only  admissible  when  made 
by  a  party  in  interest,  or  b^  one 
through  whom  the  plaintiff  claimi  bv 
representation.  w 

3.  The  fact  that  the  party  who  made 
such  declarations  has  since  died,  does 
not  render  them  admissible  ih 

^€f  a  Under. 

4.  Where,  immediately  after  a  negotiatiDa 
for  the  kian  of  money,  the  lender  goei 
into  an  adjcnning  room,  and,  the 
borrower  not  being  present,  statei  to  a 
third  perron  the  terms  of  the  tnuiaae- 
tion,  such  dedantbns  conatilole  no 
part  of  the  re$  gottm,  and  are  incom- 
petent evidence  for  the  purpose  of 
establishing  the  defence  of  usoiy.    ih 


DECREE. 

1.  After  a  final  decree  has  been  regolsrif 
entered,  against  a  defendant,  1^ 
default,  for  want  of  an  answer,  the 
court  will  not  set  the  same  aade,  as  a 
matter  of  course,  merely  upon  the 
defendant's  presenting  a  swora  answer, 
setting  up  a  defence  to  the  suit 
Foruseae  v.  Thorn,  42 

2.  The  defendant  must  show  that  tfaeie 
is  a  probability  thai  if  the  decree  is 
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mned  he  wOl  be  able  to  ettablish  hu 
dmooe,  by  proof.  Aod  if  the  eoiot 
ii  latiafiad,  fimn  the  aniwer  itself,  that 
it  18  impoenble  for  the  defendant  to  prove 
the  circumetancee  relied  upon  in  hit 
defence,  by- any  conipetent  teetimon^ir, 
it  will  not  dietorb  the  decree.  ib 

8*  A  decree  cannot  be  impeached,  after 
enrolment,  except  by  a  bill  of  review, 
or  a  bill  in  the  nature  of  a  bill  of  review, 
charging  fraod.    Proitv.Myriek,  3G2 

i5MDlVOECK,13. 


DEED. 

1.  Diatmetion  between  an  exeepiion  and 
a  reteroation  in  a  deed.    Cunnmfi[- 


ham  V.  Knigki, 


399 


3.  In  1819,  J.,  being  the  owner  of  two 
lots  of  land,  executed  a  warranty  deed 
thereof  to  D.  E.,  which  deed  was  re- 
corded in  Nov.  1840.  The  considera- 
tion expressed  in  this  deed  was  an 
exchange  of  lands.  D.  E.  continued 
to  own  and  possess  the  lots  for  about 
20  yean  after  the  conveyance  thereof 
to  hhn.  In  1823,  J.  executed  another 
warranty  deed  of  the  same  lots  to  P.  E., 
the  wife  of  D.  £. ;  which  deed  was 
recorded  on  the  2d  of  May,  1840. 
The  consideration  stated  in  this  deed 
was  an  exchange  of  lands  .Ijring  in 
Ohio,  being  part  of  the  patrimonial 
estote  of  the  grantee,  and  $100.  Tfie 
consent  of  D.  E.  to  the  giving  of  this 
conveyance  to  his  wife,  and  his  active 
agency  in  effecting  it,  appeared  from 
the  fact  that  the  deed  was  in  his  hand- 
writing. The  grantor  in  this  deed 
covenanted  to  warrant  the  premiaet 
agaUut  all  peraoiu  claiming  under,  by, 
or  through  himself,  and  against  his 
own  acts.  On  the  22d  of  May,  1640, 
D.  E.  conveyed  the  same  land  to  his 
son  W.  M.  E.  And  on  the  9th  of 
Sept  1840,  after  the  death  of  P.  E., 
D.  E.,  together  vnth  the  several 
children  of  himself  and  P.  R  his  wife, 
executed  to  A.  S.  conveyances  of  the 
land,  for  the  sum  of  $12,600; 
$6,600  of  which  was  paid  to  the 
creditors  of  D.  E.  and  the  balance 
was  secured  by  sepazato  obligations  to 
his  children.  In  1842,  after  the  death 
of  J.,  D.,  the  administrator  of  J., 
recovered  a  judgment  against  D.  E. ; 
and  an  execution  having  been  issued 
upon  that  judgment,  and  returned 
unsatisSed,  D.  ftlcd  a  creditor*-!  bill 


against  D.  E.,  the  jadgraent  debtor, 
A.  S.,  the  purchaser  of  the  land,  and 
the  children  of  D.  E.,  charging  therein 
that  the  deed  executed  by  J.  to  P.  E. 
conveyed  no  title  to  her,  masmuch  an 
the  same  land  had  been  previously 
conveyed  to  D.  £.,  and  was  then  held 
by  him,  under  his  deed,  and  praying 
that  the  land,  in  the  hands  of  A.  S. 
might  be  appropriated  to  the  payment 
of  the  plaintiff's  judgment ;  or  that  the 
amount  of  the  notes  given  by  A.  S.  to 
the  children  of  D.  E.,  for  the  pnrcbase 
money,  might  be  appropriated  to  that 
purpose,  and  especially,  that  the  part 
remaining  unpaid  of  one  of  the  notes 
given  to  a  daughter  of  D.  E.,  who 
died  before  the  whole  was  paid,  might 
be  so  applied:  Held,  (1.)  That  it  was 
competent  for  J.,  the  grantor,  by  the 
agreement  and  consent  of  D.  £.,  to 
convey  the  same  land  to  a  third  person, 
for  a  valuable  consideration,  which  he 
had  previously  conveyed  to  D.  £. 

(2.)  That  D.  E.  consenting  to,  and  aiding 
in,  such  new  conveyance,  would  be  es- 
topped, in  equity,  from  setting  up  his 
p^nor  legal  title  against  the  defective 
title  of  the  second  grantee. 

(a)  That  the  fair  presumption  was,  that  it 
was  agreed  between  D.  E.  and  J.,  that 
the  lots  should  be  deemed  to  be  restored 
to  J.,  and  that  the  same  ^lould  bo  con- 
veyed to  P.  EL 

(4) That  upon  the  same  principleon  which 
a  coort  of  equity  would  interfere  to  pre- 
vent D.  E.  from  asserting  his  legal  title, 
against  a  third  person  who  had  been 
induced  by  him  to  part  with  his  money 
for  the  estate,  it  would  protect  the  tjtJe 
of  P.  £.,  in  her  hein,  against  her  hus- 
band, and  those  claiming  under  him, 
if  in  truth  her  property  formed  the  oon- 
sidcretion  of  the  conveyance  to  her, 
even  if  she  had  notice  of  her  husband's 
prior  deed. 

(5.)  That  P.  E.  was  to  be  regarded  as  a 
bona  fide  purchaser  without  notice. 

(6.)  That  if  A.  S.  porehased  the  premises, 
relying  on  the  truth  of  the  recital  in 
the  deed  to  P.  E.,  that  the  latter  had 
advanced  the  consideration  out  of  her 
own  property,  the  grantor  Would  be  es- 
topped from  denying  it ;  upon  the  well 
settled  principle  relating  to  an  estt^pet 
in  paie. 

(7.)  That  J.,  and  the  plaintiff  as  his  admm- 
istntor,  were  estopped  from  alleginif 
that  the  deed  to  P.  E.  conveyed  no  ti- 
tle to  her,  and  from  setting  up  a  title  as 
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agunst  her,  deriv6d  under  the  prior 
deed  to  P.  E. 

(8.)  That  the  case  came  within  the  general 
rule,  that  an  executor  or  administrator 
can  only  maintain  such  claim  as  the 
testator  or  intestate  might  have  suc- 
cessfolly  adopted  while  living. 

(9.)  That  it  must  be  assumed,  as  between 
the  parties  to  the  suit,  that  when  A.  S. 
purchased  the  farm,  it  was  owned  by 
the  children  and  heireof  P.  E.,  subject 
to  the  life  estate  of  D.  £.  therein,  as 
tenant  by  the  curtesy. 

(10.)  That  the  plaintiffcoald  notreaob  the 
land  in  the  hands  of  A.  S.,  by  his  end- 
itor^s  bill,  and  have  it  appropriated  to 
the  payment  of  his  judgment ;  nor  the 
amount  remaining  mipaid  upon  the 
note  held  by  the  deceased  daughter  of 
D.  E. ,  at  the  time  of  her  death.  Dm- 
.  Bly,  610 


3.  Where  a  deed  conveyed  to  the  grantee 
the  land  therein  described,  in  fee,  to- 
gether with  all  the  estate,  right,  title, 
interest,  claim  and  demand  whatever 
of  the  grantor,  either  in  law  or  equity 
of,  in,  and  to  the  premises ;  Heia  that 
it  was  the  intention  of  the  grantor  to 
convey  the  lend,  and  that  this  clause 
was  not  to  be  regarded  as  a  mere  re- 
lease or  quit-claim,  or  as  inserted  with 
any  purpose  'to  limit  the  grant,  but  as 
used  for  greater  caution,  to  embrace 
any  claim  or  title,  equitable  as  well  as 
legal,  which  the  grantor  might  have  in 
the  land.  ib 

4.  The  habendum  clause,  in  a  deed,  may 
enlarge,  abridge,  or  explain  the  premi- 
ses, ib 

5.  The  cancellation,  or  re-delivery,  of  a 
deed,  with  the  view  of  re-investug  the 
grantor  with  the  title,  will  not  nave 
that  effect  ib 

6.  The  principle  upon  which  a  court  of 
equitv  graots  relief  against  conveyan- 
ces obtained  by  fraud,  or  undue  influ- 
ence, is  applicable  to  all  cases  where 
the  relation  between  the  parties  gives 
one  a  controlling  influence  over  the 
other.    Se^9  v.  Shafer,  408 

7.  The  fact  of  a  deed  having  been  pre- 
pared at  the  sole  instance  of  the  gran- 
tee, and  not  shown  to  the  grantor,  or 
mentioned  to  him,  until  the  same  was 
presented  for  execution,  is  a  suspicions 
circomstance,  and  raises  a  presomption 
of  fraud.    But  it  is  not  decisive,  and 


may  be  rebotlsd  by  praof  thit  than 
has  been  no  abase  of  oonfidMes  by  tbe 
grantee.  ib 

See  Escaow. 


DEFAULT. 


1.  After  a  default  has  been  regnhriyts. 
ken  against  a  defendant,  the  same  will 
not  be  opened,  upon  a  mere  genenl 
affidavit  of  merits.  The  party  moit 
disclose  the  nature  of  his  defence;  m 
that  the  court  may  judge  whether  it  ii 
meritorious.    MeGqfigi 


31 


S.  If  Uie  plaintiff  amends  his  bil],  b« 
adding  new  parties,  after  the  defendant^ 
default  ibr  want  of  an  appearanoe  bai 
been  entered,  he  thereby  waives  the 
default.    Scud4Ur  v.  VoorktM^       55 

3.  A  jud^ent  agamst  the  defendant  in 
a  criminal  case,  will  not  be  reveised  bj 
default  The  oouit  most  be  satisfied 
that  there  was  error  in  the  reeord,  er 
proceedings,  of  the  court  below.  Ber- 
ron  V.  The  People,  IX 


DEFENCE. 


L  defendant,  after  Tuttually  tiying 
defence  and  failing  in  it,  wu  no 


not  be 


failing  in  it, 

ithdraw  the  same,  and  set 


allowed  to  withdraw 

no  cme  entirely  differant 

Fayerweather, 


WiUety^ 

n 


DEMAND. 
See  Bills  or  Exobahoi,  5, 6, 7. 

DEMURRER. 
See  Plkading,  17,  la 

DEPOSITIONS. 
See  PxACTicK,  17, 18. 

DESERTERS. 
See  ExnuxttnoK,  1,  S,  3. 
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DEVISBEa 
SetBMOM. 

PIU6ENCE. 
8m  Paetnbmbip. 

DISCONTINUANCE. 
See  JuDOMiim,  13, 14, 15. 

DISCOVERY. 
See  BzLL  or  DncoTBRT. 

DISTRESS. 

At  a  ffeneral  rale,  it  eeenu,  that  pravioas 
to  the  passage  of  the  act  to  abolish  dis- 
tress for  rent,  where  a  tenant  died 
leaving  rent  in  arrear,  the  landlord 
coold  distrain  for  rent,  after  adminis- 
tration granted.  Bat  if  the  landlord 
was  also  the  administrator  of  the  de- 
ceased  tenant,  he  coold  not  distrain. 
For  a  landlord,  by  accepting  the  office 
of  administrator  of  his  tenant,  waives 
his  right  to  distrain.    Havey  v.  Smith, 

372 

DIVORCE. 
1.  What  i»  a  bar  tea  euitfer, 

1.  By  the  law,  as  it  stood  prerbos  to  the 
revised  statutes,  both  a  condonation  of 
the  defendant's  offence,  and  acts  of 
adoltery  on  the  part  of  the  complain- 
ant, opeiated  as  a  bar  to  a  suit  for  a 
divorce.    Merrell  v.  MenreU,        318 

2.  Bat  it  eeeme  the  same  eBeci  was  not 
given  to  a  condonation  of  an  act  of 
adultery,  set  ap  by  way  of  recrimina- 
tion, as  when  set  ap  on  the  part  of  the 

t6 


Z.  The  Uw  respecting  divorces  being  now 
regolated  by  statute,  a  condoned  adul- 
ts^ of  the  complainant  is  not  a  defence 
to  a  suit  for  a  divorce,  unless  made  so 
by  the  statute.  ib 

4  And  under  the  provisioas  of  the  revised 
statutes,  as  a  ooDdoned  adulteiy  of  the 


defendant  will  not  entitle  the  complain, 
ant  to  a  divorce,  so  a  condoned  act  of 
adulteiy  on  the  part  of  the  complainant 
will  not  bar  his  suit  for  a  divorce,      ib 

2.  leeueeatlaw. 

5.  The  complainant  in  a  suit  for  a  divorce 
has  a  right  to  go  into  proof  to  show 
under  what  circumstances  he  has  been 
guilty  of  the  adultery  which  is  set  up 
as  a  bar  to  his  suit ;  and  to  have  the 
issues  framed  accordingly.  ib 

6.  Where  the  defendant,  in  a  suit  for  m 
divorce  on  the  ground  of  adultery,  sets 
up  in  her  answer  acts  of  adultery  on 
the  part  of  the  complainant,  as  a  bar 
to  the  suit,  and  the  complainant  files  a 
renlication  to  such  answer,  he  thereby 
takes  issue  not  only  upon  the  recrimi- 
nating charges  contained  in  the  ans- 
wer, but  he  makes  another  issue,  viz. 
that  the  adultery  charged  against  him 
was  not  committed  under  such  circum- 
stances as  would  have  entitled  the  de- 
fendant, if  innocent,  to  a  divorce,      ib 

7.  And  in  such  a  case,  the  court  is  bound 
to  frame  an  issue  not  only  upon  the 
charge  of  the  complainant's  adultery, 
but  also  upon  the  circumstances  under 
which  he  was  gmllVt  if  rec^uired  by  him 
to  do  so ;  provided  the  circumstances 
alleged  in  the  proposed  issue  are  such 
as,  under  the  provisions  of  the  revised 
statutes,  will  be  a  bar  to  the  defendant's 
charge.  ib 

S.  Upon  a  reference  to  a  master  to  settle 
issues,  in  a  case  thus  situated,  it  is  the 
duty  omT  the  master  to  decide,  as  a  ques- 
tion of  law,  what  circumstances,  under 
the  statute,  will  be  a  defence  to  the 
charge  against  the  complainant,  and 
to  frame  an  iBSue  accordingly.  ib 

9.  Where  a  denial  of  the  adultery  charged 
in  the  bill,  and  a  condonation,  are  set 
up  in  the  answer,  they  are  the  subject 
of  separate  issues.  ib 

10.  Where  the  defendant,  in  a  suit  for  a 
divorce,  sets  up  the  adultery  of  the 
complainant,  as  a  bar,  she  must  state 
the  name  of  the  person  with  whom  the 
adultery  was  committed,  if  the  person 
id  known.  If  the  person  is  unknown, 
that  fact  should  be  stated  in  the  an- 
swer, and  in  the  issue.  ib 


11.  There  must  also  be  reasonable  cer- 
tainty as  totime  and  place.  t6 
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13.  What  ia  a  raeionabla  otttaioty.  ib 
3.  Decree  on  bill  taken  m9  eonfeeeed, 

13.  The  court  will  not  {^rant  a  decree  for 
divorce,  upon  a  bill  taken  as  confessed 
by  the  defendant,  uniil  after  an  inspec 
tion  of  the  bill,  proofs,  and  the  affidavit 
of  service  of  the  subpcsna  upon  the  de- 
fendant.   Hobineon  y.  Robinson,    27 


DOWER. 

1.  An  infiuit/efiM  covert  cannot  bind  her- 
self by  desd,  so  as  to  bar  her  rig^ht  of 
dower.    Ctammghamr,  Knight,  399 

3.  Where  the  husband  has  only  an  in- 
stantaneoos  seisin  of  land— as  where 
he  takes  a  conveyance  thereof  and 
pves  back  a  mortage  for  the  purchase 
money-*the  wife  is  not  entitled  to  dow* 
er  therein.  ib 

3.  The  section  of  the  revised  statutes  de- 
olaring  that,  where  lands  are  mortgaged 
by  the  husband  previous  to  his  mar- 
ria^,  his  widow  shall  nevertheless  be 
entitled  to  dower  out  of  the  lands  mort- 
gaged, as  against  every  peison  except 
3ie  mortgai^  and  those  claiming  un- 
der him,  is  not  applicable  to  the  ease 
of  a  mortgage  for  the  purchase  mo- 
ney, ib 

4.  A  widow  is. not  entitled  to  dower  in  a 
vested  remainder  in  fee  belonging  to 
her  husband,  limited  on  a  precedent 
estate  for  Ufa.    Green  v.  Putnam,  500 

5.  A  right  of  dower,  before  assignment, 
is  a  nght  resting  in  action  only.  The 
widow  may  release  it,  but  she  cannot 
convey  or  assign  it.  ib 

6.  A  widow,  until  the  assignment  of  her 
dower,  has  no  estate  in  the  land,  out 
of  which  such  dower  arises.  ib 


E 

EJECTMENT. 

1.  The  action  of  ejectment,  as  now  used, 
is  created  by  statute,  and  is  to  have  the 
eflS!Ct  which  is  declared  by  statute,  and 
no  other.  Aindie  v.  The  Mayor,  drc 
of  New-York,  168 

3.  Fornieily»  the  action  of  ejeetmsnt  was 
a  mere  poasessoiy  aetkm,  and  oondv- 


ded  no  one,  sifttfr  as  f»liwtille,ortbe 
possession,  except  as  to  the  time  bs- 
twecn  the  day  of  fko  demise  and  tbs 
recovery.  Even  the  party  againt 
whom  the  iudgment  was  rendered  wu 
at  libertjr  to  Imng  a  new  actim,  ud 
again  litigate  as  to  the  poasenon,  u 
often  as  he  pleased.  ib 

3.  But  by  the  revised  statutes,  a  iodgment 
in  an  action  of  ejectment,  unKss  t  nev 
trial  be  granted,  concludes  (be  pertia 
to  the  action,  and  all  persons  slaiming 
under  them  by  a  title  aceniiog  aftn  the 
commencement  of  the  suit  ii 

See  MmcB  Faorna 


ELECTION. 
See  Plsadino,  5, 6,  7. 

EQUITABliE  ASSIGNSIENT. 


1.  No  particular  form  of  words  is  i 
sary,  to  constitnie  an  equitable  i 
ment  of  a  fund.  But  there  must,  it 
least,  be  evidence  of  an  inteotioD  to 
appropriate  the  ftmd.  Didunmn  ?. 
PhiUipe,  4M 

3.  P.  being  indebted  to  D.  gave  him  se- 
curity for  the  payment  of  the  debt,  iqioo 
a  schooner  belonging  to  him ;  agreong, 
at  the  same  time,  uiat  he  wodd  pro- 
cure an  insurance  upon  the  vesnl,  and 
transmit  the  poliey  to  the  erediior.  He 
subsequently  caused  the  schooner  to 
be  insured  m  the  name  of  G.,  a  tkiid 
person,  and  wrote  to  D.  informing  him 
thereof,  and  staUng  that  G.  was  to  hold 
the  amount  of  the  insorance  sobjeet  to 
the  order  of  D.  in  case  of  loss ;  ud 
assuring  D.  that  lua  interest  would  at 
all  times  be  kept  covered  by  JnsmaDe& 
The  debtor  also  tM  another  penoa 
that  he  had  directed  G.  to  pay  the  pro- 
ceeds of  the  policy  to  D.,  but  there  wai 
no  evidence  that  be  bad  done  so ;  BeU 
that  these  representations  and  &mi- 
rances  merely  showed  an  inteatbm  oa 
thepartof  P.  to  appropriate  the  avails 
of  the  insunnoe  to  D.'s  benefit ;  snd 
that  they  did  not  amonnt  to  an  equita- 
ble assignment  to  D.  of  P.*s  interest  in 
the  prooseds  of  the  policy,  so  as  to  give 
D.  a  speoifie  lien  tberooo.  ib 

3w  The  distinetian  between  those  oases 
in  which  the  transaetioo  has  been  held 
to  conititate  an  eqnitaUe  i 
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of  a  fond,  and  thoM  in  which  it  has 
bMn  held  not  to  oooititata  tooh  an  at- 
wgnnwnt,  depends  apon  the  queetion 
whether  the  paitr  haiinfp  the  control 
of  the  fond  intended,  in  fact,  to  make 
an  abfoloie  appropriation  of  it,  or 
whether  he  intended  himself  to  retain 
the  control  of  it ;  it  $eems.  ib 

4.  In  order  to  constitute  a  specific  appro- 
priation of  a  particular  fund  to  the  pay- 
ment of  a  specific  debt,  an  intention  to 
surrender  to  the  creditor  all  control  over 
the  fund,  is  necessary.  ib 

5.  Wheie  a  debtor  ipves  to  his  creditor 
an  order  upon  one  mdebted  to  him,  re- 
qnestinif  Inm  to  pay  to  the  creditor  the 
amount  of  his  debt,  such  order  will  be 
construed  as  an  equitable  assignment 
of  the  debt ;  even  though  the  drawee 
had  never  assented  thereta  ib 


ERROR. 

1.  A  writ  of  error  is  a  statutory  remedy, 
and  must  be  strictly  pursued ;  and  a 
party  seeking  the  benefit  of  the  writ 
must  bring  hmiself,  and  his  case,  with- 
in the  statute.  Overaeert  of  tke  Poor 
of  Clayton  ▼.  BeidU,  1 1 

9.  A  writ  of  error  Cannot  be  brought  upon 
a  judgment  in  a  personal  action,  by  any 
person  other  than  the  party  against 
whan  the Jttdgrment  was  recovxsred ;  or, 
in  flk  or  his  death,  by  his  personal 
representatives.  ib 

dL  There  is  no  privity  between  oveiseere 
of  the  poor  wno  have  brought  a  suit  in 
their  official  character,  and  their  suc- 
cessois  in  offitee,  which  will  enable  the 
latter  to  bring  a  writ  of  error  upon  the 
Judgment  recovered  in  that  suit       ib 

4.  Nor  can  soch  successors  be  substi- 
tuted as  plaintifls  in  a  writ  of  error 
pending  at  the  time  of  their  deetioo, 
or  afterwards  brought,  in  the  names 
of  the  previous  overseers,  to  reveree  a 
judgment  recovered  against  them,    ib 

5.  A  writ  of  error  is  not  a  oust,  or  action, 
within  the  meaning  of  the  section  of 
the  statute  which  provides  that  no  suit 
commenced  by  or  against  certain  pub. 
lie  officers  shall  be  abated  or  discon- 
tinued by  the  death  of  such  officers,  or 
their  rsmoval  or  rssignation,  or  the  ex- 
piration of  their  term  of  office,  but  that 
the  court  in  which  the  action  upending 
shall  substitute  the  names  of  the  sue 

I  in  such  office.  ib 


6.  If  the  record  upoii  which  a  writ  of  er- 
ror is  brought  has  not  been  property 
made  up,  the  proper  course  is  to  apply 
to  the  court  in  which  the  judgment  was 
rendered,  to  amend  the  record.  With 
such  erron  the  appellate  court  has 
nothing  to  da  LujfHen  v.  Snijfen,  428 

7.  Upon  a  writ  of  error,  the  appellate 
court  will  assume  that  the  court  bek>w 
has  made  up  the  record  of  its  judgment 
correctly ;  or,  if  such  record  is  amend- 
ed, tha{  the  amendment  was  properly 
made.  tb 

8.  It  is  the  province  of  the  supreme  court 
to  examine,  and  correct,  all  errora 
which  shall  be  found  in  any  record 
brought  there  by  writ  of  error ;  but  it 
has  no  control  over  erron  which  have 
occurred  in  making  up  such  record,  ih 

See  AMSNDMKirrs,  6,  7. 
Consul,  4,  5. 


ESCROW. 

If  a  deed  is  delivered  as  an  escrow,  it 
does  not  take  efiTect  until  the  condition 
is  performed  and  the  deed  is  delivered 
over  to  the  grentee ;  and  in  the  mean 
time  the  estate  does  not  pass,  but  re- 
mains in  the  grantor.  Green  v.  Put- 
500 


ESTOPPEL. 

1.  How  far  recitals  in  a  deed  operete  bv 
way  of  estoppel  Dennioou  v.  Bly,  610 

2.  Jt  oeemo  that  the  grantor  in  a  deed  is 
estopped,  by  a  recital  therein  of  a  spe- 
cific consideration  moving  directly 
from  the  grantee,  from  denying  that 
fact  But  if  such  a  recital  does  not 
estop  the  grantor,  as  to  the  fact  recited, 
the  evidence  to  controvert  it  should  be 
of  such  a  character  as  clearly  to  dis- 
prove it  ib 

See  Consul^  4,  5 
DciD,  2. 


EVIDENCR 

1.  Diatimetion  between  prima  facie,  and 
conebtohe. 

1.  The  caly  diflnence  between  prisna 
facie,  and  oooclusivci  evidence  is,  that 
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the  fomier  may,  and  the  lattar  cannot, 
be  oontradicted.  AiiuUe  v.  The  Mayor, 
4^.  of  New-York,  168 

3.  Parol  etidenee  to  explain  written  in- 
slrumente, 

3.  It  is  a  general  nxle  that  where  the 
terms  of  a  written  instniment  denoting 
the  subject  matter  are  equivocal,  parol 
evidence  may  be  admitted,  to  apply 
them  to  a  particular  subject  matter. 
The  Mayor,  ^.  of  New-York  v.  Bvt- 
ler,  325 

3.  Where  an  award  is  indefinite  as  to 
the  subjects  investigated  and  deter- 
mined, parol  evidence  is  admissible  to 
show  that  the  arbitrator  has  eioeeded 
his  authoiitv,  and  that  thereforB  his 
award  is  null  and  void.  ib 

3.  Testimonyofwifeagainat  her  huobamL 

See  Husband  and  Win,  6,  7,  8. 

4  Effect  of  receimng  improper  emdenee. 

4  Where,  on  the  trial  of  a  cause,  im. 
piuper  evidence  was  received,  yet  if  it 
appears  to  the  court  that  such  evidence 
could  not  have  materialljr  influenced 
the  jm^  in  arriving  at  their  verdict,  a 
new  trial  will  not  be  granted  for  that 
cause.    Smith  v.  Kerr,  155 


5.  Judgment  record. 
See  MasNE  Proftts,  4,  5. 

6.  Declaratione  of  partiee, 

5.  The  declarations  of  a  defendant  in  a 
slander  suit,  made  during  an  attempt 
to  arbitrate,  that  he  had  satisfies)  the 
plaintiff  by  writing  to  his  brother,  and 
exculpating  the  plaintiff,  are  not  ad- 
missible in  evidence  in  favor  of  the 
defendant ;  although  such  declarations 
tend  to  prove  one  branch  of  the  de- 
fence, viz.  accord  and  satisfaction,   ib 

7.  AffidtttiU 

6.  On  an  application  to  confirm  the  re- 
port of  commissioners  of  estimate  and 
assessment,  affidavits  made  by  persons 
who  are  only  interested  in  the  question, 
and  not  in  the  result  of  the  proceedings 
before  the  court,  may  be  read,  in  op- 
position to  the  motion.  In  the  matter 
of  Flatbueh  Avenue,  286 

8.  Belief 

7.  The  mere  unsupported  belief  of  a  wit- 
ness is  not  evidence.  Belief,  to  be 
admissible,  most  rest  upon  sofficieDt 


and  legal  foimdation.  No  bcficC 
however  ooofident,  will  suffice,  without 
recollection.    BtUUr  y^  Benmn,    586 

9.  Opiniono  of  witnemet. 

8.  The  opinions  of  witnesses,  as  to  the 
mental  capacity  of  a  grantor  in  a  con- 
veyance, or  as  to  his  being  sabJBCt  to 
the  control  of  others,  are  inadmisBUe 
as  evldenca    Seare  v.  Shafer,     406 

9.  The  only  legal  testimony  on  ndi 
subjects— except  in  cases  of  witnesM 
to  a  will,  or  on  questions  of  sGienefr— 
consists  of  the  acts  and  declaratiooi 
of  the  parties  evincing  a  want  of 
capacity  or  subjection  to  infloenea  ik 

to.  It  is  for  the  court,  and  notthe  witneB, 
to  tan  an  opinion  from  the  facts,  th 


EXECUTiON. 

1.  Growing  trees,  fruit,  and  grass,  \mg 
parcel  of  the  land,  are  within  the 
statute  of  frauds ;  and  until  sevend 
from  the  land,  either  actually  or  m 
contemplation  of  law,  they  cannot  be 
conveyed, or  contracted  to  be  oooTejed, 
by  parol,  nor  taken  in  exeeotioa  ai 
ittels.  The  Bank  ofLanmngkmgl 
54S 


V.  Crory, 


2.  The  defendant  in  an  exeeutionx 
by  parol,  authorize  the  levy  c  ^ 
cubon  upon  growing  trees,  fruit  ot  giaa 
growing  on  his  land,  before  severBoca 
And  if  he,  by  parole  tuns  oat  soeh 
growing  trees,  fruit  or  giaas  to  the 
sheriff,  on  the  execution,  and  the 
sheriff,  by  virtue  of  such  autboritr. 
levies  on  the  same,  the  levy  wil  be 
void.  ik 

3.  If  a  sheriff,  after  making  a  levy  oo  an 
execution  in  his  hands,  receivet  other 
executions  against  the  same  defeDdant, 
the  receiving  of  such  eieeation 
operates  as  a  constructive  levy  onder 
them  on  the  property  levied  upon  uader 
the  first  execution.  A 


EXECUTORS  AND  ADfiONIS- 
TRATOR& 


1.  Letters  testamentaiy  issued  in  tbe 
sustained  state  of  Connectieot  wiD  not 
a  suit  brought  by  exeeutois  in  the 
oourU  of  this  state.    Smith  v.  WeM, 
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9.  Bat  when  the  plamtiffv,  though  exeeo- 
tors  appointed  in  a  foreign  state,  are 
also  the  owners  of  the  bond  and 
mortgage  on  which  the  bill  is  filed,  as 
residnary  legatees  and  by  purchase  of 
the  interest  of  their  co-legatee,  the  title 
having  thus  passed  by  deliveiy,  though 
without  any  written  assignment,  they 
may  sue  in  the  courts  of  this  state.  A 

3.  A  creditor,  on  presenting  a  claim 
against  an  estate,  to  administrators, 
under  3  R,  S,  88,  §  35,  is  not  bound 
to  exhibit  the  evidence  of  his  claim,  or 

t  make  oath  of  the  justice  thereof,  unless 
required  to  do  so  by  the  administrators. 
RuMell  y.  Lane,  519 

4.  The  fact  that  a  claim  was  presented 
to  administrators  previous  to  the  publi- 
cation of  notioe  to  creditors,  does  not 
render  the  presentation  faivalid.  A 
creditor  has  a  right  to  present  his  claim 
to  the  representatives  of  the  deceased 
at  any  time ;  and  is  not  confined  to 
the  six  mouths  succeeding  the  first 
publication  of  the  notice.  ib 

5.  The  section  of  the  revised  statutes 
which  provides  that  if  an  executor  or 
administrator  doubts  the  justice  of  any 
claim  so  presented  he  may  enter  into 
an  agreement  in  writing  to  refer  the 
same,  extends  to  all  claims  presented 
to  the  executor  or  administrator,  and 
is  not  confined  to  those  only  which  are 
spedfied  in  that  section.  ib 

6.  An  executor  or  administrator  may 
consent  to  refer  a  claim  presented  to 
him,  notwithstanding  he  has  not 
required  vouchers,  or  an  affidavit  of 
the  justice  of  such  claim.  ib 


EXTRADITION. 

1.  The  act  of  congress  entitled  <*  An  act 
to  provide  for  the  apprehension  and  de- 
livery of  deserters  from  certain  foreign 
vessels  in  the  ports  of  the  United 
States,"  passed  March  3d,  1839,  con- 
fers no  power  upon  any  but  courts  and 
officers  of  the  United  States.  And  no 
court,  judge,  justice,  or  other  magistrate 
of  this  state,  can  lawfully  assume  to 
execute  its  requirements.  In  the  mat- 
terofBrum,  187 

9.  The  proceedings,  upon  an  application 
under  that  act,  agamst  an  alleged  de- 
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■erter  from  a  foreign  vessel,  mint  show 
that  the  person  proceeded  against  de- 
serted from  the  vessel  while  in  a  port 
of  the  United  States.  ib 

3.  Unless  that  fact  appears,  the  officer  to 
whom  application  is  made  will  not  ob- 
tain jurisdiction  to  act  upon  the  com- 
plaint ib 

4.  The  president  of  the  United  States  has 
no  authority,  by  virtue  of  mere  treaty 
stipulation,  and  without  an  express 
enactment  of  the  national  legislature, 
to  deliver  up  a  resident  of  this  country 
to  a  foreign  power.  In  the  matter  of 
Metxger,  348 

5.  Upon  the  principles  of  the  common 
law,  a  treaty  does  not  execute  itself; 
nor  can  the  courts  act  under  it,  for  the 
purpoee  of  enforcing  its  provisions,  ex- 
cept in  pursuance  of  a  statute.         ib 

6.  The  provision  in  the  constitution  of  the 
United  SUtes  which  declares  that  the 
constitution,  and  the  laws  made  in  pur- 
suance thereof,  and  all  treaties  made, 
or  which  shall  be  made  under  the  au- 
thority of  the  United  States,  shall  be 
the  supreme  law  of  the  land,  does  not, 
ex  jfroprio  vigore,  and  without  legisla- 
tivo  enactment,  confer  upon  the  officers 
of  the  national  ffovemment  the  power 
of  executing  uie  stipulations  of  a 
treaty.  ib 

7.  Where  a  treaty  contains  a  provision 
importing  a  contract  that  its  terms 
shall,  at  some  future  period,  be  ratified 
and  confirmed,  such  treaty  does  not 
execute  itself ;  but  it  must  be  executed 
by  an  act  of  congress,  before  it  can  be- 
come a  rule  for  the  decisioo  of  the 
courts.  ib 

8.  Where  the  treaty  is  a  contract  to  be 
performed  tn  futuro,  the  courts  have 
no  power,  except  under  the  statute ; 
and  if  the  provisions  of  the  statute  are 
not  clearly  complied  with,  they  have 
no  power  at  all,  in  the  matter.  ib 

9.  The  treaty  of  1843,  between  the  United 
States  and  France,  cannot,  in  any 
sense,  be  htid  to  execute  itsel  f.  It  was 
not  intended  to  act  in  prtBeentl  It  was 
a  contract  between  the  two  nations  to 
be  executed  only  in  future;  and  it 
stipulated  for  future  legislation.  With* 
out  such  legislation  the  courts  have 
no  power  to  act,  in  executing  the 
treaty.  ik 
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10.  Although  that  treaty  maj  be  regard- 
ed as  ezecutiDg  itaelf,  so  far  as  lo  es- 
tablish the  right  of  the  French  j^era- 
ment  to  the  surreDder  of  a  cnininal, 
legislation  is  required  to  enforce  the 
delivery,  and  secure  the  subsequent 
possession,  of  the  fugitive.  ib 

11.  And  the  want  of  such  legislative 
sanction  is  not  mere  matter  of  form. 
It  is  a  substantial  right ;  and  involves 
too  deeply  the  liberty  of  the  citizen,  to 
be  dispensed  with.  ib 

3S.  In  cases  of  this  nature  state  magis- 
trates have  no  original  authority,      ib 

]  3.  Nor  has  a  district  jtldge  of  the  United 
States,  at  chambers,  any  power  to  aid 
in  carrying  a  treaty  into  effect ;  in  the 
absence  or  any  provision  of  the  consti- 
tution, of  the  treaty,  or  of  the  statute, 
oonfening  the  power  npon  officers  of. 
that  description.  ib 

14.  The  mandate  of  the  president  of  the 
United  States  commanding  the  mar- 
shal to  surrender  a  prisoner  to  the  di- 
plomatic agents  of  a  foreign  govern- 
ment, under  the  provisbns  of  a  treaty, 
is  not  conclusive.  Upon  a  writ  of  ha- 
bea9  eorpts,  the  legahty  of  the  founda- 
tion on  which  such  mandate  rests  may 
be  inquired  inta  td 

15.  Where  a  treaty  was  drawn  up  in  the 
French  as  well  as  in  the  EngUsh  lan- 
guage, and  both  parts  were  originals, 
and  were  intended  by  the  parties  to  be 
identical,  but  the  F^ch  counterpart 
varied  from  the  English  in  certain  par- 
ticulars ;  Heldy  that  if  both  parts  could 
without  violence  be  made  to  agree, 
that  construction  ought  to  prevail 
which  would  establish  a  conformity 
between  the  two  parts.  ib 

16.  A  prisoner  who  has  been  merely 
charged,  or  accused,  before  a  magis- 
trate in  France  authorized  to  arrest,  is 
not  a  part^  accused — mis  en  aceuaa- 
fion—withm  the  meaning  of  the  treaty 
of  1843  between  the  United  States  and 
France.  And  he  cannot  be  demanded 
by  the  FiBnch  government,  nor  surren- 
dered by  the  American,  by  the  terms 
of  that  treaty.  ib 

17.  The  president  cannot  ezecQte  the 
power  of  eztraditioa,  under  that  treaty, 
without  bodi  legislativB  and  Judicial 
sanction,  previovnly  obtained.  «6 


FIXTURES. 

1.  What  articles  of  property  aie  to  be 
considered  fixtures.    Aooey  v.  Smith, 

m 

3.  A  pump  and  pipe,  balances  and  scales, 
and  a  beer  pump  are  pima  fadt  per- 
sonal property,  and  can  only  deacend 
to  the  heir  in  consequence  of  bdogan* 
nexed  to  the  freehold  in  such  a  manner, 
and  under  such  circumstances,  as  to 
come  within  the  seventh  section  of  the 
article  of  the  revised  'statutes  retatiTe 
to  the  duties  of  executors,  dec  m  tak- 
ing and  returning  inventories.  ^ 


FORECLOSURE  SUITS. 

1.  A  decree  of  a  court  of  equi^  for  the 
foreclosure  of  a  mortgage,  extmguisba 
the  lien  of  the  mortgage;  although 
such  decree  is  merely  eandled,  and  not 
docketed.    The  Pe^  v.  Beebe,  379 

3.  Where  mortgaged  premises  are  soU 
iind«  a  pri«ri>S>rt(p^re.  aad  then  ii  . 
surplus  arising  from  Uie  sale,  which  is 
brought  into  court,  such  anrplos  befengH 
to  tlM  mortgagees  in  a  second  mort- 
gage, having  a  superior  equitv,  rather 
than  to  judgment  creditors  of  the  aaXr 
gagor ;  although  their  jodgmonts  are 
prior  in  date  to  the  seoond  mortgaffe. 
TaOman  v.  Farley,  980 

3.  Where  the  assignee  of  a  decree  in  a 
foreclosure  suit  is  unconscicntionaly  en- 
forcing the  same,  against  the  mortga- 
gor, for  the  deficiency,  in  violatioQ  of 
an  agreement  made  by  the  assignor 
not  to  do  so,  a  court  of  equity  has  pow- 
er to  interfere,  for  the  protection  of  the 
mortgagor.  ^And  the  mortgagor  is  not 
bound  to  wait  ontil  the  deficiency  is 
wrung  from  him,  by  execution  upon 
the  decree,  or  by  proceedings  under  the 
Stilwell  act,  beforo  he  can  ask  for  that 
protection.    FroH  v.  Myrick,       36S 


FOREIGN  C0RPORATI0N& 

Where  a  foreign  corporation  appears  in 
court,  it  must  establish  its  right  to 
bring  the  suit,  and  to  make  the  con- 
tmct  it  seeks  to  enforce.  Bat  it  is  suf- 
ficient if  this  is  shown  Upon  the  hearing 
of  the  cause.  It  is  not  necessaiv  to 
set  finth,  in  the  pleadings,  the  author- 
ity upon  which  it  leliea  to  anatafai  its 
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ririit  to  sue  or  enforee  the  oontreet 
7%e  Marine  ^  Fire  Inmaranee  Bank 
§f  Oeargia  ▼.  Jaimeeft  486 


FORFEITURE. 
^ee  Onondaoa  Salt  Lots. 

FRANCHISE. 
See  drum,  10,  11. 


FRAUD. 

1.  If  a  party  makes  a  false  representation 
to  another  person  who  is  about  to  act 
upon  the  faith  of  that  representation, 
the  former  most  make  the  representa- 
tion good,  if  he  knows  it  to  be  false. 
WiOink  T.  Vandeneer,  599 

2.  Where  a  party,  intentiooally,  misrepre- 
sents a  material  fact,  or  prodoces  a 
lalse  impression,  in  order  to  mislead 
another,  or  to  entrap  or  cheat  him,  or 
to  obtain  an  ondne  advantage  of  him ; 
in  ever^  such  ease  there  is  a  positive 
frand,  m  the  truest  sense  of  the  term. 

ib 


FRAUDULENT  CONVEYANCES. 
See  Dekd,  6,  7. 

FRAUDULENT  DEBTORS. 
See  DiiTos  and  CaxDiToii,  1,  3, 3. 

FRUIT. 
See  GmowiNO  Tatcs. 


GIFT. 

1.  Where  a  person  interested  in  remain- 
der in  real  estate  devised  to  others  for 
life,  voluntarily,  and  as  a  free  gift,  con- 
veys her  interest  to  the  tenants  for  life, 
from  a  sense  of  justice,  and  to  carry  in- 
to tdStet  the  supposed  intentions  of  the 
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testator,  such  conveyance  is  valid,  if 
executed  by  the  ^ntor  freely  and  un- 
derstandingly,  with  a  fbU  knowledge  of 
her  rights  and  inteiBsts,  and  of  the 
consequences  of  her  act  Seare  v. 
Skafer,  408 

2.  Where  a  gift  is  disproportionate  to  the 
means  of  the  giver,  and  the  giver  is  a 
person  of  weak  mind,  of  an  easy  tem- 
per and  yielding  disposition,  liable  to 
he  imposed  upon,  a  court  of  equity  will 
look  upon  such  a  gift  with  a  very  jeal- 
ous eye,  and  will  very  strictly  examine 
the  conduct  and  behavior  of  the  person 
in  whose  favor  it  is  made.  If  it  can 
discover  that  any  acts,  or  stratagems, 
or  any  undue  means,  have  been  used 
by  him  to  procure  such  gift ;  if  it  see 
the  least  speck  of  imposition  at  th^ 
bottom,  or  that  the  donor  is  in  such  a 
situation  with  respect  to  the  donee  as 
may  naturally  give  the  latter  an  undue 
'influence  over  the  former ;  if  there  be 
the  least  ecinUUa  of  fraud,  the  court 
will  interpose.  t6 


GRASS. 
See  Gbowucg  Tans. 

GROWING  TREES. 

1.  Growing  trees  or  grass  may  be  severed, 
in  law,  from  the  land,  and  become  per- 
sonal property  without  any  actual  sev- 
erance ;  as  where  the  owner  in  fee  of 
the  land,  by  a  valid  conveyance  in 
writing,  sells  the  trees  or  grass  to  a 
third  person ;  or  where  he  sells  the  land, 
reserving  the  trees  or  grass.  The  Bank 
of  LanMwgburgh  y,  Crary,  542 

2.  A  mortgage  of  growing  trees  or  grass, 
given  bv  Uie  owner  in  fee  of  the  land 
of  whicn  they  are  parcel,  does  not  work 
a  severance  in  law  of  the  trees  or  grass 
from  the  land,  until  the  mortgage  be- 
comes absolute  by  the  non-perfonnance 
of  the  conditions  of  the  mortgage,    ik 


H 
HABEAS  CORFU& 

I.  Upon  a  writ  of  haheoe  eorpue  the  oovft 
cannot  kx>k  beyond  the  colorable  au- 
thority of  the  judge  who  issued  the 
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wanant  an  which  the  defeoduit  wm 
imprisoDed  It  cannot  inqaire  into  the 
technicalities,  nor  the  strict  regfularity, 
of  the  proceedinflTs  before  that  oCBcer. 
In  the  matter  of  Prime  and  othere,  340 

S.  The  writ  of  habtae  eorpue  is  not  in- 
tended to  review  the  regularity  of  the 
proceedings,  in  any  case,  but  rather  to 
restore  to  his  liberty  the  citizen,  who  is 
imprisoned  without  color  of  law.        ib 

3.  Vpaa  a  writ  of  habeae  eorpue  the  court 
will  merely  look  into  the  sheriff's  re- 
turn containing  the  warrant  by  virtue 
of  which  he  detains  the  relator,  and 
into  the  affidavits  upon  which  the  war- 
rant was  issued,  so  far  as  to  see  that 
the  officer  issuing  the  warrant  had  col- 
orable jurisdiction.  ib 

4.  And  if  the  court  finds  that  the  officer 
had  jurisdiction  of  the  process,  and  as- 
sumed to  take  proof  upon  the  issuing 
of  the  same,  which  proof  he  adjudged 
to  be  sufficient,  it  will  not  review  his 
adjudication  upon  that  question  ;  nor 
undertake  to  say  whether  he  erred  in 
adjudging  the  proof  to  be  sufficient,  ib 

5.  If  the  court  finds  that  the  warrant  un- 
der which  the  relator  is  imprisoned  is 
prima  facie  sufficient  to  justify  the  im- 
prisonment, and  if,  on  looking  beyond 
the  warrant,  and  examining  the  affi- 
davit upon  which  the  same  was  issued, 
it  is  satisfied  that  there  was  at  least 
cotorable  proof  before  the  officer  issuing 
the  warrant,  on  which  he  might  exer- 
cise his  judgment  in  awarding  the  pro- 
cess, that  is  as  far  as  the  court  will  go, 
upon  a  writ  of  habeae  corpus,  Aiid 
where  these  facts  appear,  it  will  not 
discharge  the  person  imprisoned,      ib 

6.  The  general  provisions  of  the  habeas 
corpus  act  show  that  it  was  not  inten- 
ded as  a  writ  of  review,  to  correct  the 
errore  of  inferior  tribunals.  ib 


.  It  seems  that  nothing  is  properly  before 
the  court,  upon  the  return  of  a  habeas 
corpus,  except  the  warrant  on  which 
the  relator  is  imprisoned.  If  that  is 
regular  on  its  face,  and  if  the  sheriff 
would  be  protected  in  an  action  of  tres- 
pass, it  is  sufficient;  and  the  relator 
cannot  be  discharged.  Per  Huri^ 
•or,  J.  ib 

See  Extradition,  13. 


HEIRS. 

1.  The  heirs  or  devisees  may  sell  and 
convey  the  real  estate  of  which  the  tes- 
tator or  intesute  died  seised,  at  aoy 
time  after  his  death.  But  if  thej  eon- 
vey  previous  to  the  expiration  oi  three 
yeara,  the  lands  pass  subject  to  the 
power  of  the  surrogate  to  direct  the 
same  to  be  sold  for  the  payment  of 
debts.    Hyde  v.  Tanner,  75 

3.  And  in  case  the  exercise  of  that  pow- 
er becomes  necessary,  by  reason  of  a 
want  of  personal  assets,  the  title  made 
under  the  surrogate's  sale  will  be  paia- 
roount  to  all  tiUes  made  by  or  tfaroogh 
the  heira  or  devisees ;  and  will  coovej 
the  estate  precisely  as  it  was  left  bf  the 
decedent  ib 


HUSBAND  AND  WIFE. 

1.  The  VBife^s  chases  in  acHon, 

1.  Where  a  husband  pledges,  as  seeoritj 
for  a  temporary  loan,  a  note  eiven  to 
his  wife  before  marriage,  ana  after- 
wards redeems  the  note  and  reeeiree 
it  back,  this  is  not  such  a  redoctiaa 
of  the  same  into  his  pouuciwion  as  wiH 
destroy  the  wife's  mterest  in  it,  or 
authorize  the  husband  to  sue  tbeieoa 
in  his  own  name  only.  LatomttU  v. 
WilUams,  9 

2.  A  chose  in  action  belonging  to  the  wife 
will  not  be  considered  as  redaeed  bj 
the  husband  into  his.pOBSfsrion,mcfdT 
by  his  having  the  actual  possession  oi 
the  instrument  ib 

3.  It  is  necessary  that  the  money  sfaoold 
be  actually  received  by  him,  or  by  a 
third  person  as  his  agent,  for  bis  use ; 
or  that  a  judgment  should  he  recovered, 
and  an  execution  issued,  in  the  naais 
of  the  husband  and  wife,  or  in  the 
name  of  the  husband  alone,  tft 

4.  The  wife*s  title  by  survivorship,  to  her 
chose  in  action,  can  only  be  baned  bj 
a  release  of  the  demand  by  the  bos- 
band,  or  by  a  sale  of  it,  either  absohitB 
or  conditional.  t^ 

5L  Suits  for  a  separation. 

See  AuMONT. 

3.  Incapacities  of  wife, 

5.  An  infant  ftme  eootrt 
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harafllf  by  deed,  to  as  to  bar  her  right 
of  dower.    Cunningham  v.  Knight, 


4.  TeiUmonyofwife  agaitut  herhtuband, 

6.  The  testimony  of  the  wife  can  never 
be  received  against  her  husband,  ex- 
cept in  proceedings  instituted  against 
him  on  her  behalf.    Barnes  v.  Camaek, 

392 

7.  This  role  holds  not  only  during  the 
coverture,  but  also  continues  to  apply 
after  a  dissolution  of  the  marriage  con- 
tract, as  regards  transactions  which 
took  place  previous  to  such  dissolution. 

t^ 

8.  The  only  safe  and  correct  practice  is, 
to  adhere  to  the  rule  that  whatoyer 
passes  between  the  husband  and  wife, 
m  ooofidenoe,  shall  forever  remain 
•acred.  ib 


IDIOTS  AND  LUNATICS. 

1.  The  reason  of  the  greater  strictness 
which  prevails  in  the  English  court  of 
chancery  in  relation  to  the  form  of  the 
inquisition  upon  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo, 
has  no  connection,  it  seenw,  with  the 
question  of  jurisdiction.  But  it  is  to 
be  found  in  the  fact  that  by  the 
English  statutes,  the  party  wlio,  by 
an  inquisition,  has  been  found  to 
be  a  lunatic,  or  person  of  unsound 
mind,  has  a  right  to  traverse  the  find- 
ing of  the  jury.  In  the  matter  of 
Mamm,  436 

9.  Here,  the  right  to  traverse  the  inquisi- 
tion does  not  exist ;  and  therefore  there 
is  not  the  same  reason  for  insisting 
upon  a  particular  form  in  the  finding 
of  the  jiiry.  t6 

3.  By  the  statute  of  this  state,  the  care 
and  custody  of  the  pemns  and  estates 
of  Innatics,  idiots,  &c.  is  confided  to 
the  court  of  ohanceiy,  without  any 
restriction  or  limitation.  The  manner 
in  which  the  control  thus  given  is  to 
be  exercised,  is  entirely  a  matter  of 
dtwretion.  The  form  of  the  return  to 
the  inquisition  is  only  important  so  for 
as  it  is  necessary  to  satisfy  the  con- 
science of  the  court  ib 


4.  If  enough  appears  upon  the  inquisition 
to  enable  the  court  to  adjudge  the  party 
to  be  within  some  one  of  the  classes  of 
persons  over  whom  the  statute  has 
given  it  jurisdiction,  it  is  sufficient,  ib 

5.  It  is  enough  to  give  the  court  juris- 
diction if  the  jury  find  that  the  party 
is  mentally  mcapable  of  governing 
himself,  or  managmg  his  afifairs.       lo  ' 

6.  Yet  it  seems  it  is  better  to  adhere  to 
the  technical  form  of  finding  in  the 
language  of  the  stetute  itself.  ib 

See  Costs,  2. 


INCUMBRANCER 

A  court  of  equity  will  keep  an  incum- 
brance  alive,  or  consider  it  extinguish- 
ed, as  will  best  serve  the  puiposes  of 
Barnes  v.  Camack,  393 


justice. 


INFANT. 


See  Husband  and  Wir,  5. 


INJUNCTION. 

I.  In  what  casks  qrantkd 

1.  To  prevent  the  execution  of  a  power. 

1.  A  court  of  equity  will  not  interfere,  by 
injunction,  to  prevent  the  execution  of 
a  power  impoemg  a  duty  the  perform- 
ance of  which  it  is  the  province  of  the 
court  to  enforce ;  unless  the  power  has 
been  inequitably  or  unconscionably  ex- 
ecuted.   Sdden  v.  Vermilyeat        58 

%  Ona  second  bill 

2.  After  the^  court  of  chancery  has  dis- 
solved an  injunction  issued  upon  a  fiill 
filed  in  that  court,  it  is  irreguhtr  for  the 
plaintiff  to  dismiss  his  biU,  and  on  a 
new  bill,  substantially  the  same  as  the 
former,  filed  in  this  court,  apply  to  a 
judge  thereof,  at  chambers,  for  a  new 
injunction.  Harrington  v.  The  Ame. 
riean  lAfe  Ins,  and  Trust  Co.       244 

3.  If  there  are  grounds  to  justify  the  is- 
suing of  a  new  injunction  upon  the 
second  bill,  in  such  a  case,  the  plaintiff 
should  appljT  to  this  court  for  a  tempo- 
rary injunction,  and  for  an  order  that 
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the  defendant  ihow  oaoee  why  it  should 
not  ba  oontinaed  till  the  hearing,      ib 

3.  To  pretient  a  breach  of  an  agreement 

4.  A  coort  of  eqaity  will  not  restrain,  by 
injunction,  the  breach  of  an  agreement 
that  the  defendant  will  not  make  en. 
ga^ements  with  other  pereooe  than  the 
plaintiff  to  sing  in  concerts,  operas,  Slc 

'     Sanqmrieo  y.  Benodetti,  315 

4  Where  biU  ohowe  an  adequate  remedy 
at  law, 

5.  If,  from  the  matter  of  a  bill  itself,  it 
appears  that  the  plaintiff  has  an  ade- 
qoate  remedy  at  law,  an  injunction 
cannot  be  sustained  on  such  bilL  MaU 
UU  Y.  The  Weybotoett  Bank,        217 

5.  To  reetrain  mroeeedingo  under  the 

StkweU  act. 

6.  A  oourt  of  equity  has  jurisdiction  to 
restrain  a  party,  by  injunction,  from 
proceeding  agamst  the  person,  and  the 
equitable  mterests,  of  his  debtor,  under 
the  third  and  subec<)oent  sections  of 
the  act  to  abolish  imprisonment  for 
debt  and  to  punish  fraudulent  debtors, 
in  cases  proper  for  the  interference  of 
such  court    Frost  v.  Myriek,       362 

6.  To  restrain  a  party  from  proceeding 

under  the  inmUvent  act, 

7.  An  injunction  will  not  be  granted  to 
restrain  a  defendant  in  a  creditor's  suit 
from  proceeding  under  the  insolvent 
act,  to  obtain  nis  discharge ;  unless 
special  cause  is  shown  for  resUraininff 
him.    Schanck  y.  Sniffen,  32 

IL  Aujowance  of. 

8.  Where  an  injunction  has  been  allowed 
by  an  officer  competent  to  act  in  either 
of  two  characters,  and  where  it  does 
not  appear  dearly  in  which  character 
he  did  act,  it  will  be  presumed  he  act- 
ed in  the  higher  office  of  judge  of  the 
oourt,  instead  of  that  of  injunction 
master.    Frost  y.  Myrick,  362 

III.  Bond. 

9.  It  is  irregular  for  the  plaintiff  to  file  an 
injunction  bond,  unless  its  execution 
has  been  duly  proTed  or  acknowledged. 
Harrington  y.  The  American  Life  Ins, 
^  Trust  Co,  244 

IV.  Dissolution  of. 

10.  The  rule  that  where  there  are  seyeral 


who  an  iaplioatad  in  tke 
same  transactioa  the  answsn  of  all 
must  be  perfected,  before  either  of  than 
can  moye  to  dissolve  an  injonctioo,  is 
not  inflexible;  but  has  its  limitstiimt 
and  qual  ifioations.  One  importaot  one 
is  that  the  plaintiff  must  nave  tskoi 
the  requisite  steps  to  compel  an  answer 
from  all  the  defendants.  MaSkttj. 
The  Weybossett  Bank,  317 

11.  So  where  the  defendants  on  Yrban. 
the  real  gravamen  rests  have  fnUy  an- 
swered, they  may  apply  to  have  an  in- 
junction dissolved,  as  to  them,  altboo^ 
a  co-defendant  has  not  put  in  his  an. 
swer ;  especiafly  if  he  is  a  noo-resdent 
and  cannot  be  compelled  to  answer,  ib 

12.  Another  impcHtant  qualification  of 
the  rule  is  that  it  is  applicable  only  to 
an  injanctioQ  property  granted.        ik 

13.  A  defendant  cannot  move  to  disnive 
an  injunction  on  account  of  want  of 
due  diligence  on  the  part  of  the  plain- 
tiff in  proeocuting  the  suit,  except  in 
cases  where  the  mfendant  cannot  him- 
self expedite  the  oanae.  Where  the 
situation  of  the  cause  is  such,  that  the 
defendant  may  prooeed  therein  with- 
out waiting  for  the  plaintiff,  the  plain- 
tiff's inactivity  is  no  cause  for  dissolv- 
ing the  injunction.  Schermerhom  7, 
iUrriU,  511 

14.  An  injunction,  properly  alkwed  in 
the  first  instance,  will  not  be  dissolved 
on  the  ooming  in  of  the  anawer,  in  the 
aheenee  of  any  laches  on  the  part  of 
the  plaintiff,  unless  the  defendants,  in 
their  answer,  have  positiyely  denied  all 
the  equity  of  the  bill  under  oath,      ib 

15.  And  where  the  bill  charges  fiaod,  it 
is  not  sufficient  that  aome  of  the  de- 
fendants have  denied  all  fraud  as  to 
themselves,  if  their  title  or  rights  may 
be  affiwted  by  the  fraud  charged 
against  the  other  defendants.  If  the 
act  charged  as  fraudulent  forms  one 
link  in  their  title,  and  is  charged  to 
have  been  done  by  another,  tbroogh 
whom  they  hold,  and  under  circara- 
stances  which  preclude  them  from  the 
benefit  of  the  position  of  bona  fide  hold- 
ere  without  notice,  it  is  not  sufficient 
that  they  deny  all  fraud  on  their  part  ib 

16.  But  where  the  answer  of  a  deiendant 
answering  under  oath,  firom  his  own 
knowledge,  denies  the  wbole  eqoiu  of 
the  bill,  and  makes  a  clear  title  in  hink 
self,  in  such  a  way  that  it  cannot,  if 
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tiM  vomtm  be  true,  be  efleoted  by  the 
fiaod  chaiged  in  the  bill  and  not  de- 
nied, his  ceee  is  severed  from  that  of 
his  co^lefendsnts,  and  stands  npon  its 
own  merits.  ib 

17.  Where  the  plaintiff  waives  an  answer 
on  oath  from  all  the  defendants,  and 
one  of  them  answers  on  oath,  denying 
the  whole  equity  of  the  bill,  he  may 
move  to  dissolve  the  ii^anction,  upon 
his  answer,  notwithstanding  his  co- 
defendant  has  put  in  an  answer  with- 
out oath,  ib 

V.  Damages  upon. 

8€€  RiFUlENCE,  4,  5. 


INQUISITION. 

1.  The  inquisition  taken  under  a  writ  ad 
^mod  damnum  should  find  who  is  the 
owner  of  the  land  taken,  the  amount 
of  the  damages,  and  to  whom  the 
same  are  to  be  paid.  It  should  also 
provide  for  the  payment  of  the  owner's 
ooets  and  expenses.  The  United 
StaUt  V.  DumpUn  Ititmd^  24 

3.  Officers  before  whom  an  assessment 
of  the  damages  sustained  by  the 
opening  of  a  street  in  a  village  is  had, 
and  whose  duty  it  is  to  'deliver  the 
inquisition  of  the  jury  to  the  trustees 
of  the  village,  cannot  escape  from  the 
performance  of  that  duty,  by  volun. 
tarily  parting  with  the  control  over  the 
inquisition.  In  the  matter  of  the 
Trustees  of  WiUiamoburgh,  34 

See  Idiots  and  Lunatics. 


INSOLVENT  ACT. 
See  Injunction,  7. 

INSOLVENT   CORPORATIONS. 

1.  Where  an  application  is  made  to  an 
oflkwr,  by  a  receiver  of  an  iosolvent 
corporation,  for  a  warrant  to  bring  a 
debtor  before  such  officer  for  examina- 
tion, pursuant  to  the  statute,  (2  R.  S. 
464,442;  /<i. 469,  W  67, 68,  72 ;  Jd. 
43,  4  12,)  the  petition  for  that  purpose 
should  slate  the  facte  npon  which  the 
applioataon  ie  feanded»  postively,  and 
not  in  tbs  aUeoMtiva.  HaUiday  v. 
^e6fe,  137 


2.  If  the  petition  stotes  that  the  person 
proceeded  aj^inst  has  in  his  possession, 
either  individually  or  as  administrator, 
d&c.,  some  property  belonging  to  the 
petitioner;  that  such  person,  for  the 
estate  of  his  intestate,  is  indebted  to 
the  petitioner ;  and  that  he,  either  in- 
dividually or  as  such  administrator, 
has  in  his  hands  a  large  amount  of 
money,  belonging  to  Uie  petitioner; 
which  he  has  not  accounted  for  or 
delivered  over  to  him;  such  petition 
will  be  defective,  and  will  not  author- 
ize the  issuing  of  a  warrant  ib 

3.  If  the  person  against  whom  an  appli- 
cation of  this  nature  is  made,  is  in- 
debted only  as  an  administrator,  he  is 
not  a  person  liable  to  be  proceeded 
against,  under  tho  statute  ib 


INTEREST. 

Interest  is  not  recoverable  on  a  running 
or  unliquidated  account,  unless  there 
is  an  agreement,  ^ther  express  or  im- 
plied, to  pay  interest    Etterly  v.  Cole, 

235 

See  Custom. 

USUKT. 


INTERROGATORIES. 
See  CoMMisBioif  or  Rubluoh. 

INVESTMENTS. 
See  MoNKTs  in  Coo&t. 


JUDGE'S  CHARGE. 

Where  it  appears  that  tho  ehaifs  of  a 
judge  on  the  trial  of  a  cause,  thomrb 
erroneoufl,  could  not  have  roatenaUy 
influenced  the  jury,  in  arriving  at  theu* 
verdict,  a  new  trial  will  not  be  grant- 
ed, for  that  cause.    Smith  v.  Kerr,  155 


JUDGMENTS. 

1.  Within  what  time  to  he  entered^  on 
eofasett 


1.  Where  niote  than  two  tenns  have 
dapsed  sines  the  giving  of  a  cognovit 
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by  the  defendant,  and  the  plaintiff  haa 
died  in  the  meantimei  the  court  has  no 
power  to  allow  a  judgment  to  be  en- 
tered thereon.   LewU  t.  Rapelyeut  29 

2.  Docketing. 

2.  The  practice  of  docketing  jadgments 
before  the  records  have  been  signed  by 
the  clerk,  is  erroneous,  and  will  not  be 
sanctioned  by  the  court  Wiiliamg  v. 
Wheeler,  48 

See  Amendments,  6  to  9. 
3.  Who  concluded  by. 

3.  By  the  revised  statutes,  a  iudgment, 
in  an  action  of  ejectment,  unless  a  new 
trial  be  granted,  concludes  the  parties 
to  the  action,  and  all  persons  claiming 
under  them  by  a  title  accruing  after 
the  commencement  of  the  suit  iitiu- 
lie  V.  The  Mayor^  ^.  of  New-York, 

168 

4.  Given  to  eeettre  a  partnerekip  debt. 

4.  A  judgment  recovered  upon  a  warrant 
of  attorney  given  to  an  individual  mem- 
ber of  a  partnership  firm,  will,  if  given 
to  secure  a  debt  due  to  the  firm,  belong 
to  the  firm  ;  and  the  person  to  whom 
such  warrant  is  given  will  hold  the 
judgment  as  trustee  for  the  copartner- 
ship.    Chapin  V.  Clemiteon,         311 

5.  A  satisfaction  of  such  a  judgment  will 
amount  to  a  satisfaction  of  the  copart> 
nershipdebt;  and  will  be  a  complete 
discharge  of  the  defendant  therein  from 
all  claim  on  the  part  of  the  partnership 

tb 

5.  How  controlled  by  court. 

6.  Althoufffa  the  supreme  court,  on  its  law 
side,  will  exercise  a  general  equitable 
control  over  judgments  entered  upon 
bond  and  warrant  of  attorney,  it  cannot 
on  motion,  relieve  against  a  mistakein 
the  agreement  upon  which  such  a  judg- 
ment is  entered  up,  by  which  mistake 
the  judgment  covers  a  smaller  amount 
of  indebtedness  than  it  was  the  inten- 
tion of  the  parties  to  secure.  ib 

7.  It  eeeme,  the  remedy  of  the  plaintiff, 
in  such  a  case,  is  to  file  a  bill  in  equity 
for  the  purpose  of  correcting  the  alleged 
mistake  in  the  agreement  ib 


6.  Lien  of,  when  not  qfeeted  by  a 
tender. 

&  A  tender  of  the  arooont  doe  upon  a 
judgment,  if  the  same  is  not  accepted, 
does  not  operate  as  an  extbgoisbmeot 
of  the  lien.  The  Peopie  v.  Beebe,  379 

7.  Payment  byaetranger. 

9.  A  stranger  to  a  judgment  has  no  right 
to  pay  the  same,  for  the  purpose  of  ex- 
tinguishing the  lien  thereof,  sod  pre- 
venting the  hddec  from  redeeming  ht 
virtue  thereof.  » 

8.  Right  of  a  judgment  creditor  i9 
redeem. 

See  Debtor  and  CiucDrcoR,  7, 8. 

9.  Power  of  court  to  preoeni  the  bring- 
ing ofeueceeoioe  ouita  thereon, 

10.  Although  a  party  has  a  fight,  «■  • 
general  rule,  to  bring  a  suit  upon  a  pri- 
or judgment,  still  the  sopieme  oomt  oas 
such  a  control  over  its  own  prooen 
that  itought  not  to  permit  it  to  be  per- 
verted, or  used  for  any  improper  por- 

Keelero,King,  390 


11.  Where  a  person  who  has  reeomd 
a  judgment,  brings  successive  smb 
thereon,  in  different  courts,  without 
issuing  any  exeeation,  and  he  admits 
that  such  suits  were  brought  for  the 
purpose  of  coercing  pajrment  of  his 
debt,  by  accumulating  costs,  the  court 
in  which  the  last  smt  is  brought  will 
grant  a  perpetual  stay  of  proosedinsi 
m  all  the  suits  in  that  court  except  the 
first  * 

12.  A  plaintiff  wiU  not  be  aDowed  tomaks 
use  0^  the  costs  in  the  suit  by  way  of 
penalty,  in  order  to  compel  the  defen- 
dant to  pay  his  debt  i^ 

10.  Of  dieconimuanee. 

13.  Under  the  section  of  the  revised  stat- 
utes directine  that  where  a  defendant 
has  appeared  by  patting  in  and  pe^ 
fecting  bail,  the  plaintiff  shall  deelaie 
against  him  before  the  end  of  the  neit 
term,  or  that-judgmeot  of  dMoonlina- 
anoe  may  be  entered  according  to  the 
course  and  practice  of  the  oouit,  the 
whole  matter  is  left  to  be  determined  by 
the  discretion  of  the  court,  and  aeeord- 
ing  to  its  coarse  and  praetioe.  Tkt 
PeopU  y.  The  Juoticeo  of  the  Superitr 
Court,  478 


INDEX. 


697 


14.  It  WIS  the  intention  of  the  legialatore 
.to  Test  in  the  eonrt  the  power,  in  casee 

when  the  defendant  tb  not  in  prison, 
toexerciee  ite  dberetion  in  directing  a 
judgment  of  discontinuance,  or  not 
Courts,  therefore,  have  the  right  to 
adopt  the  practice  of  enlarging  the 
time,  in  such  cases,  for  the  pUintiff  to 
declare,  berond  the  end  of  the  next 
term  after  the  return  of  the  writ,  upon 
proper  cause  shown  theiefor.  ib 

15.  AliUr,  where  a  defendant  is  commit- 
ted to  prison  for  want  of  bail  ib 


JUDICIARY  ACT. 

1.  The  I^lature  did  not  intend,  by  the 
55th  section  of  the  judiciary  act  of 
1847,  to  giTe  to  ihe  new  county  courts 
anv  judicial  power  in  relation  to  a 
judgment  in  a  suit  originally  com- 
menced in  the  old  eonrt  of  common 
pleas.    aMaleff  y.  Reete,  643 

2.  The  section  of  the  judiciary  act  which 
requires  the  venue  to  be  laid  in  a 
county  where  some  of  the  parties  re- 
side, means  parties  in  interest,  and  not 
the  nominal  parties,  or  parties  to  the 
record.    Hart  y.  Oatman,  S29 


JURISDICTION. 

I.  6KNKRAU.T. 

1.  Where  a  court  of  equity  has  acquired 
jurisdiction  of  a  suit  for  one  purpose,  it 
may  retain  it  for  all  purposes,  which 
are  necessary,  in  order  to  afford  com- 
plete relief.    Fnut  v.  Myriek,        363 

2.  The  general  rule,  on  the  subject  of 
jurisdiction,  is  that  it  depends  upon 
the  state  of  things  at  tlie  time  the 
action  is  brought ;  and  if  the  circum- 
stances be  such,  then,  as  to  vest 
jurisdiction  in  the  court,  the  same  can- 
not be  ousted  by  any  subsequent  event 
Koppel  V.  Heimiek$,  449 

S.  If  there  is  any  exception  to  this  rule, 
it  is  when  SQen  a  ' 


i  change  in  the  parties 
r  the  oommeneement 


takes  plaee  after 
of  the  suit,  88  to  work  an  abatemeBt 

ib 

4.  Courts  must  obtain  jurisdiction  as  well 
of  the  peiBon  to  lie  afiected  by  their 
judgment,  as  of  the  subject  matter. 
In  the  matter  ofFtatbusk  Avenue,  286 

Vol.  t  88 


5.  It  sometinM  beeomes  neeefleaiy,  es- 
pecially in  proceedings  m  rem,  to  pro- 
ceed  against  persons  who  are  unknown ; 
but  courts  have  no  power  to  do  so^ 
unless  the  legislature  has  inteiposed, 
and  by  some  sort  of  substituted  service, 
given  to  the  court  jurisdiction  over  the 
person,  ib 

II.  Of  Eaonr. 

I.  To  preveta  mtmicipal  eorporaHoM 
fnm  waeting  the  public  funds, 

6.  Whether  a  court  of  eijuity  has  jurisdic- 
tion to  interfere,  by  injunction,  to  pre- 
vent the  common  council  of  a  city 
from  wasting  the  funds  of  the  city,  by 
appropriating  them  to  purposes  not 
warranted  by  their  act  of  incorporation  7 
Quiere.  Adriance  y.  The  Mayor,  Ae. 
of  New-York,  ^    T9 

2.  Where  biU  ie  taken  ae  confeseed. 

7.  In  a  clear  case  of  want  of  jurisdiction, 
the  court  will,  ex  mere  motu,  refuse  to 
grant  the  plaintiff  the  relief  asked  for, 
although  the  defendants  have  sufficed 
the  hill  to  be  taken  as  confessed.      ib 

8.  But  where  the  jurisdiction  of  the  court 
is  doubtful,  if  the  defendants,  by 
suffering  the  plaintiff's  bill  to  be  taken 
as  confessed,  have  conceded  the  juris- 
diction of  the  court,  as  wdl  as  admit- 
ted their  own  delinquency,  jurisdiction 
will  be  taken  of  the  suit,  and  the  relief 
asked  fer  granted.  ib 

3.  To  appoint  new  trueteee. 

9.  Where  a  trust  is  created,  as  to  real 
estate,  by  the  terms  of  which  the 
trustee  is  to,  hold  the  land  to  the  use 
of  the  cestui  que  trust,  and  to  convey 
the  same  to  such  person  as  the  latter 
shall  appoint,  the  coon  will  not,  upon 
the  death  of  the  trustee^  appoint  a  new 
one  in  his  place  In  the  matter  of 
Craig,  33 

4.  To  stay  smnmary  proceedings  for 
romooal  of  a  tenant, 

10.  A  court  of  equity  has  no  power  to 
stay  the  smnmaxy  prooeedings  under 
the  2  R.  S.  511,  faistituted  before  an 
assistant  justice  by  a  landkml,  to  re- 
move a  tenant  bolaing  over  after  the 
expiration  of  bis  term.  Smith  v. 
Mhfai,  65 
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5.  Where  there  i$  m  •de^uaU  remedy 
atUmo. 

11.  If  a  craditar  is  unable  to  reoover,  m 
an  action  at  law,  a  debt  due  to  him,  in 
oonBoquence  of  aomc  technical  rule  of 
law,  he  niay  resort  to  a  court  of  equity. 
Accordingly,  where  the  executor  of  a 
person  to  whom  a  bond  is  ^riyen  by  the 
wiA  of  the  obUgee,  cannot  sue  thereon, 
at  law,  because  the  obligor  is  himself 
the  administrator  of  the  obligee,  he 
may  file  a  bill  in  equity  against  the 
obligor,  to  compel  the  payment  of  such 
bona  by  him.    Hudeon  v.  Reeve,    89 

12.  If  a  court  of  equity  should  think  it 
expedient  to  interfere,  on  the  ground 
that  there  is  not  a  sufficient  legal  rem. 
edy,  it  ought  to  do  so  by  a  direct  de- 
cree to  that  effect,  and  not  by  an  in- 
junction issued  at  a  preliminary  stage 
of  the  cause,  the  indirect  effect  of 
which  would  be  to  compel  the  defen- 
dant to  give  up  the  posie^sbn  to  the 
complainant    AkrUt  v.  Selden,     316 

6.  To  reetrain  s  treepaee. 

13.  A  court  of  equity  will  not  interfere  to 
restrain  a  mere  trespass,  when  the  in- 
jury is  not  irreparable,  and  destructive 
of  the  plaintiff's  estate,  but  is  suscep- 
tible of  pecuniary  compensation.       ib 

14.  Unless  the  injury  will  be  irreparable, 
the  court  will  leave  the  party  to  his 
remedy  at  law.  ib 

15.  And  there  is  the  same  reason  why  a 
court  of  equity  should  not  interfere  by 
restoring  the  complainant  to  the  pos- 
session of  premises  in  the  occupation 
of  the  defendant,  viz.  that  he  has  an 
adequate  remedy  at  law.  ib 

7.  To  enforce  epedfie  performance  of 
an  agreement  to  eirfg, 

16.  A  court  of  equity  will  not  enforce  the 
specific  performance  of  an  agreement 
to  sing,  in  concerts,  operas,  4co.  San- 
fuirieo  v.  Benedetti,  315 

17.  The  difficulty,  if  not  U>e  utter  im- 
pncticabilitv,  (k  compelling  the  per- 
formance of  such  an  agreement,  is  a 
conclusive  reason  why  a  court  of  equity 
should  refuse  to  interfere.  tb 

18.  In  such  a  case  the  party  should  be 
left  to  his  remedy  at  law.  ib 

See  Consul,  9, 3, 4,  5. 

ErnuLDrnoN,  1,  2,  3, 13. 
Idiots  and  Lunatics,  3,  5. 
Injunction,  1  to  7. 


JUSTICES'  COURTS. 
See  Ambnihcsmts,  10, 11. 


LANDLORD  AND  TENANT. 

If  a  tenant  susteins  injiiiiy  or  damsR  by 
igfully  disposesaed  of  the 


being 

premises,  upon  summary  [ 
under  the  statute,  he  has  sn  adeqnte 
remedy  by  a  writ  of  restitatioo,  fiom 
the  supreme  court,  or  by  an  action  a 
law,  upon  the  covenant  for  qfliet  oi- 
joyment  contained  in  his  lease.  Smith 
V.  Btoffat,  65. 

See  JuEUDiCTiON,  10. 


LEASE. 

1.  Although  a  legal  forfeiture  baa  bees 
incurred  by  the  leasee  of  land  beknf  • 
ing  to  the  state,  which  gives  to.  tbe 
people  the  right  to  re-enter,  yet  the  lea- 
see has  an  intereat  in  the  lease  antil 
the  forfeiture  is  enforced,  andaeon- 
tingent  right  to  a  new  leaae,  in  caaa 
the  people  think  it  proper  to  waive  the 
forfeiture  and  to  grant  a  renewal  Haf- 
brook  V.  Paddock,  636 

3.  Such  an  interest  in  land  will  be  pio- 
tected  by  a  court  of  equity;  and  a 
specific  perfoimance  will  be  eofneed 
in  lelatbn  to  it  ^ 


LEGACY. 

1.  The  ddiveiy  of  a  bond  to  a  legatee  by 
the  executor,  in  purenanoe  of  a  apeoifie 
bequest  thereof  contained  in  tbe  will, 
veste  the  property  in  such  bond  in  the 
legatee,  subject  only  to  coDtribotiaii  in 
case  of  a  deficiency  in  the  aaseta,  te 
the  payment  of  the  debts  of  the  teala- 
tor.    Hudeon  v.  Reeve,  89 

2.  Where  a  legatee  in  a  will  is  appointed 
executrix  thereof,  she  may,  in  bier  cha- 
racter of  executrix,  assent  to  the  legacy 
to  herself,  and  such  assent  wiH  ic«t 
the  title  to  the  legacy  in  her.  » 

3.  Legacies  payable  at  a  fiitnre  day  w 
vested,  or  contingent,  according  to  the 
intention  of  the  testator.  JVeter  v. 
BaU,  8* 


4  When  a  taitetar  diraeti  that  hii  ex. 
eeuton  riiall  sell  hit  lands  immediately 
after  his  decease,  and  |iaT  the  interest 
of  the  arails  to  bis  widow  mitil  her 
mairiaffe,  or  death,  and  then  diyide  the 
ayails  between  certain  legatees,  the  be- 
aoests  to  such  legatees  will  vest  imme- 
oiately.  ib 

5.  And  the  fact  that  the  use  of  the  land 
is  devised  to  the  widow  of  the  testator, 
and  the  sale  postponed  to  the  time  of 
her  death,  or  marriage,  will  not  make 
any  substantial  difference  in  the  rights 
of  the  legatee.  Nor  will  the  circum- 
stante  that  the  legacy  is  to  be  raised 
by  a  future  sale  of  real  estate,  vary  the 
construction  of  the  will ;  where  the  sale 
is  postponed  on  account  of  the  estate 
for  life  in  the  widow,  and  not  with  re- 
ference to  the  cireumsCances  of  the 
legatee.  ib 


liEN. 
See  SuaaoGATi,  3. 


MAIL,  (SERVICE  BY.) 
See  PaAcnca,  5. 

MANDAMUS. 

I.  To  deprive  a  party  of  his  remedy  by 
mandamus,  on  the  ground  that  be  has 
a  remedy  by  action,  the  remedy  by  ac- 
tion must  not  only  be  adequate,  but  it 
roust  be  specific.  In  the  matter  of  the 
TnteUee  of  WilUameburghf  34 

S.  If  the  only  specifit  remedy  a  party  has 
is  by  mandamus,  the  court  will  not 
quash  a  writ  of  that  nature,  on  the 
ground  that  an  action  of  replevin  would 
lie,  or  a  suit  for  dan^ages.  ib 

3.  If  the  retnni  to  an  alternative  man- 
damus is  evasive,  a  peremptory  man- 
damus will  be  issued.  ib 

4.  Upon  the  coming  in  of  (be  return  to 
an  alternative  mandanius,  the  relator 
may  traverse  the  return,  or  any  mate- 
rial part  of  It,  by  pica.  Or,  he  may 
demur  to  the  return ;  and  then  the 
caose  will  be  heard  as  an  enumerated 
motion.    He  may  elect  either  to  pur- 
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sue  that  eourse,  or  to  bring  on  theeaas 
as  an  non-enomerated  motioD,  founded 
upon  the  return ;  unless  the  oomt  es- 
pecially directs  formal  pleadings  to  be 
mterposed.    The  People  v.  Beebe,  379 

See  CoNSTmrnoNAL  Lait. 
Costs,  3,  4. 


MARSHAL,  (OF  THE  UNITED 
STATEa) 

1.  A  marshal  of  the  United  Statfes  bears 
the  same  relation  to  the  circuit  court 
of  the  United  States  that  a  sheriff  does 
to  the  county  courts  in  this  state ;  and 
his  duties  are  very  analogous  to  those 
of  a  sheriff.    Corliee  v.  WaddeU,  355 

2.  A  marshal  has  no  right  to  receive 
money  upon  an  estreated  recognizance 
in  a  criminal  case,  until  an  execution 
has  been  duly  issued  and  placed  in  his 
handa  ib 

3.  And  if  a  surety  in  a  recognizance  of 
that  nature,  aAer  having  waived  the 
issuing  of  an  execution,  pays  to  the 
marshal  the  amount  due  upon  such 
recognizance,  he  may  sue  the  marshal, 
while  the  money  is  still  in  his  hands, 
in  an  action  for  money  had  and  re- 
ceived,  and  recover  the  same  back,  ib 


MARSHALLING  ASSETS. 

It  is  an  unquestionable  rule  of  equity, 
that  where  one  creditor  has  a  Hen  on 
two  funds,  and  another  creditor  has  a 
lien  upon  pnly  one  of  thoee  funds,  the 
latter  has  a  right  to  demand  that  the 
former  shall  have  recourse  first  to  the 
fund  on  which  he  alone  has  a  claim, 
before  resorting  to  the  other.  The 
Mechardce'  Bank  v.  Edwarde^      271 


MASTER  EXTRAORDINARY. 
See  PLKAomo,  11,  12. 

MAXIMa 

1 .  It  is  a  maxim  of  equity,  that  what  has 
been  agreed  to  be  done,  and  what  ought 
to  be  dona,  shall,  for  the  advancement 
of  justice,  be  regarded  as  dona.  Hae- 
brook  V.  Paddock,  63J 


*fQQ  INDEX. 

3.  It  is  a  fenoral  mazini  of  the  ooart  of 
cbanoeiy  that  equity  regards  whatever 
it  ordered  to  be  done  by  one  having 
aathority— 'as  by  a  testator  in  his  will 
— or,  what  ought  to  be  done,  as  aoto. 
ally  done.    Bureh  ▼.  Newberry^    648 


MEMORANDUM. 

See  Wrmns,  4,  5. 


MERGER. 

nveyei 

the  F.  L.  and  T.  Ca,  by  deed  in  fee, 
for  the  consideration  expressed  therein 
of  (170,000 ;  upon  which  the  compa- 
ny  gave  to  S.  and  E.  170  certificates 
of  9^000  each,  each  certificate  pur- 
porting that  S.  and  £.  had  deposited 
with  the  company  91OOO  in  trust, 
which  was  so  to  remain  for  90  years, 
to  bear  an  interest  of  5  per  icent ;  the 
principal  to  be  payable  at  the  end  of 
SO  years.  An  agreement  and  decla- 
ration of  trust  was  executed  between 
S.  and  E.  and  the  company,  declaiing 
that  the  conveyance  was  on  trust,  that 
enough  of  the  9170,000  of  certificates 
should  be  applied  to  paying  off  incum- 
brances on  the  lots,  and  that  the  lots 
should  be  conveyed  by  the  company, 
from  time  to  time,  to  such  persons  as 
S.  and  £.  should  appoint ;  the  compa. 
ny  to  receive  the  rents  and  purchase 
money  until  they  should  be  reimbursed 
the  $170,000  and  interest ;  upon  which 
they  were  to  reconvey  to  8.  and  E. 
such  of  tiie  lots  as  might  remain  unsold. 
And  S.  and  E.  covenanted  to  pav  to 
the  company  any  deficiency  which 
might  exist,  on  account  of  the  differ, 
ence  between  the  avails  of  such  sales 
and  the  $170,000  advanced,  with  in- 
terest. In  1B42,  S.  and  E.  released 
to  the  company  their  reversionary  in- 
terest in  the  lots,  and  discharged  the 
company  from  the  performance  of  the 
trust;  and  the  company  discharged 
them  from  their  indebtedness  under  the 
agreement  and  declaration  of  trust.. 
neldj  that  the  estate  of  the  company, 
under  the  trust  deed  of  1836,  did  not 
merge  in  the  release  of  I84S,  so  as  to 
let  in  a  decree  obtained  by  the  compa- 
ny against  S.  and  £.  in  1839,  to  be- 
come an  incumbrance  on  the  premises, 
and  to  be  entitled  to  priority  of  pay- 
ment out  of  the  same.  The  Meehan- 
ie^  BmA  y.  Edwards^  271 1 


3.  Held  oZm,  that  the  trast  cntted  by 
the  agreement  between  S.  ind  E.  nd 
the  company  was  such  a  trust  u  the 
company  was  authorised  by  its  char- 
ter to  accept  and  execute.  ib 

3.  The  doctrine  of  meiger  is  never  rogaid- 
ed  with  favor  in  a  court  of  eoutty.  For 
it  as  (requently  violates,  as  cflbetaatei, 
the  intention  of  the  parties.  H 

4.  Merger  is  never  allowed  in  eqoitj,  ex- 
cept for  special  reasons,  and  to  cany 
out  the  intention  of  parties.  Estates 
are  kept  distinct  when  the  interest  of 
creditors  requires  it.  ik 

5.  The  doctrine  of  meiger  applies  ooly 
where  there  is  a  legal  estate ;  as  when 
the  title  and  a  lien,  or  a  legal  and  an 
equitable,  or  a  larger  and  a  lesKr,  es- 
tate meet      Schtrmerhorn  v.  Jferrifi, 

511 


MESNE  PROFITS. 

1.  Where  an  action  of  ejectment  is 
brought  against  the  actual  occapaots 
of  t&  premises,  atad  a  judgment  is  re- 

.  covered  therein  against  the  defendants, 
and  an  action  of  trespass  is  subse- 
quently brought,  by  the  plaintiffs  in  the 
rtment  suit,  against  the  persons  im- 
whom  such  occupants  held  the 
premises,  for  the  recovery  of  themeBe 
profits,  such  plaintifis,  to  entitle  them- 
selves to  recover  in  the  latter  actioo, 
must  show,  1st  That  they  had,  at  the 
time  the  trespasses  mentioned  in  the 
declaration  were  committed,  the  actoal 
possession  of  the  premises,  or  a  title 
thereto ;  2d.  That  the  defendanU  eo- 
tered  Qpon  the  possession  of  the  plab- 
tifiii,  and  expelled  them,  and  kept  them 
out  of  possession ;  3d.  lliat  the  de- 
fendants, hy  their  a^^ents,  or  tenants, 
received  the  rents,  issues  and  profits 
while  the  plaintifis  were  kept  out  of 
possession;  4th.  That  the  plaintifi 
had,  before  the  commencement  of  the 
action  for  mesne  profits,  re-entered  up- 
on the  premises,  and  regained  posses- 
sion thereof.  Ainelie  v.  The  Maser, 
4i:.  of  New-York,  168 

2.  And  if  the  plaintiflfs  {Move  aB  these 
facts,  and  thus  show  a  right  to  reeover, 
they  can  only  be  allowed  to  recover 
the  rents  and  profits  of  such  part  of  the 
premises  as  is  proved  to  have  oeen  hdd 
by  the  defendant's  authocity ;  and  for 


the  time  &ann^  which  they  were  so 
held,  and  the  Value  thereof.  ib 

3.  If  the  eridenee  does  not  eetaUiih  each 
of  theae  faeta,  the  phuntifi  ahoold  be 
nonmited*  ib 

4  The  judgment  reoord,  in  an  action  of 
ejeetmeotagainet  the  actual  occupants, 
ia  no  evidence  of  the  plaintiff's  title  or 
poBtenion,  in  an  action  for  mesne  prof- 
its, brought  against  the  penons  of 
whom  sQch  occupants  held  the  premi- 
ses ;  where  such  persons  do  not  claim 
under  the  defendanto  in  the  ejectment 
suit  1*6 

5.  Such  a  reoord  is  no  evidence  against 
any  one,  other  than  the  defendants 
named  therein,  or  persons  claiming  un- 
der them  by  title  accruing  after  the 
oommenoement  of  the  ejectment  suit. 

ib 

6.  The  fact  that  persons  who  are  not 
parties  to  an  ejectment  suit,  undertake 
the  defence  of  such  suit,  and  fail 
therein,  will  not  furnish  the  slightest 
evidence  of  the  plaintiff's  title,  or  pos- 
session, in  an  action  against  such 
persons  for  mesne  profits.  ib 

7.  In  an  action  of  trespass  fur  mesne 
profits,  the  plaintiff  is  entitled  to  re- 
cover damages  from  tlie  time  of  the 
demise  as  laid  in  the  declaration  in  the 
ejectment  suit,  akhoogh  a  period  of 
more  than  six  years  be  covered ;  pro. 
vided  the  defendant  has  not  pleaded 
the  statute  of  limitations.  ib 


MISREPRESENTATION. 
8€e  AOKBEMINT,  12, 13,  14, 15,  1(^ 

MISTAKE. 

1.  Where  an  antecedent  equity  is  clearly 
established  in  favor  of  a. party  seeking 
relief,  and  the  legal  rignt  has  been 
extinguished  under  ciroumstances 
which  will  authorize  an  inference  of  a 
mistake  m  fact,  a  court  of  eqvity  will 
presume  such  mistake,  and  enforce 
the  claim,  to  prevent  manifest  injustice 
and  hardship.    Hyde  v.  Tanner,    75 

S.  Where  the  legal  rights  of  paities  have 
been  changed,  by  mistake,  ecjuity 
restores  them  to  their  former  condition, 
when  it  can  be  done  without  interior- 
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'mg  with  any  new  rights,  acquired  on 
the  faith  and  strength  of  the  altered 
condition  of  the  legal  rights,  and  with, 
out  doing  injostioe  to  other  persons. 
Barne§  v.  Cam^ek,  393 

3.  It  ia  a  well  settled  doctrine,  in  equity, 
that  a  mutual  mistake  of  facts,  though 
such  mistake  ma^  have  been  innocent- 
ly made,  is  a  sufficient  ground  to  avoid 
a  contmcu    Taylor  v.  F(eet,        471 

See  JaDGMKMTB,  6,  7. 


MONEY  COUNTS. 
See  Bills  ojt  Exchangi,  1, 3,  3. 

MONEY  HAD  AND  RECEIVED. 

If  a  surety  in  a  recognizance  in  a  criminal 
case,  after  having  waived  the  issuing 
of  an  execution,  pays  to  the  marshu 
of  the  United  States  the  amount  due 
upon  aoch  recognizance,  he  may  sue 
the  marshal,  while  the  mon^  is  still 
in  his  hands,  in  an  action  for  money 
had  and  received,  and  recover  thie 
same  back.    CarUea  v.  WaddeU,  355 

MONEYS  IN  COURT. 

Method  of  investing  moneys  in  court,  on 
bond  and  mortgage ;  and  of  ascertain- 
ing the  sufficiency  of  the  securiW. 
Oreen  v.  Ward,  31 

MORTGAGE. 

I .  When  priority  poetponed,  or  a  ettneeUed 
mortgage  revived. 

1.  Where  a  mortgage  is  cancelled  by  the 
mortgagee,  and  discharged  of  record, 
without  actual  satisfaction,  at  the  re- 
quest of  the  mortgagor  and  in  conse- 
quence of  his  fraudulent  representations, 
and  a  new  mortgage  is  substituted  in 
its  place ; — the  mortgagor  concealing 
from  the  mortgagee  the  fact  that,  in- 
termediate  the  date  of  the  cancelled 
mortgage  and  the  giving  of  the  subati- 
tuted  security,  he  has  given  to  a  third 
person  a  mortgage  upon  the  same 
premises,  which  has  been  recorded — 
a  court  of  equity  has  the  power  either 
to  revive  the  cancelled  mortgage,  or  to 
give  the  substituted  security  a  priority 
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ow  the  mortgage  ^ym  to  such  third 
potoD.    Barnes  ▼.  Camaek,         393 

S.  A  court  of  equity  will  keep  an  incum- 
brance alive,  or  conBider  it  eztin|ruiBh- 
ed,  as  will  beet  serve  the  purpoees  of 
justice.  t^ 

3.  A  subsequent  mortgagee  ,who  takes 
his  convf^nce  with  notice  of  a  prior 
mortgage  upon  the  premises,  and  who 
subsequently  ac<)uires  a  superior  legal 
title  to  the  premises,  by  the  cancelling 
of  the  prior  mortgage  through  mistake, 
without  having  parted  wim  an^  pro- 
perty or  right,  or  placing  himself  m  any 
worse  condition  in  consequence  of  the 
cancelling  of  the  prior  mortgage,  is  not 
a  bona  fide  mortgaffee  wiUiin  the 
meaning  of  the  recording  act  and  the 
adjudgra  cases;  and  he  will  not  be 
permitted  by  a  court  of  et^uity  to  re- 
tain such  superior  legal  title,  to  the 
injury  of  the  prior  mortgagee.  t6 

3.  Mortgage  for  fwrehaae  money ^  given 
to  a  third  pereon. 

4  Where  land  is  sold,  and  a  mortgage 
'  for  the  purchase  money  is  given  by 
the  purchaser  to  a  third  person,  by  the 
direction  of  the  vendor,  the  latter  is  to 
be  regarded  in  equity  as  the  real  mort^ 
gagee.    Cumunghdm  v.  Knight,  399 

3.  Mortgagor  how  protected. 
See  FoRBCLOBORV  Sum,  3. 

4.  Sellings  or  hypothecating. 

5.  The  selling  of  a  mortgage  for  less  than 
its  nominal  amount,  does  not  vitiate 

•     the  security.     Warner  v.  Oouvemeur*M 
Ex're,  36 

6.  The  hypothecation  of  an  obligation 
valid  in  its  concoction,  as  security  for 
a  usurious  loan,  will  not  render  it  void, 
or  discharge  the  debtor  from  liability 
thereon.  And  upon  the  payment  of 
the  amount  of  the  loan,  the  obligation 
will  be  free  from  all  taint  ib 

5.  Set-off, 

7.  A  claim  for  damages  sustained  in 
consequence  of  the  breach  of  an 
agreement  between  a  mortgagor  and 
mortgagee,  that  the  latter  should 
release  from  the  lien  of  the  mortgage 
any  parts  of  the  mortgaged  premises 
which  the  mortgagor  might  frbm  time 
to  time  sell  to  others,  cannot  be  Olitet 


agaiiifll  the 
mortgage. 


(he 


8.  Where  an  agreement  of  that  natmn, 
between  mortgagor  and  mortgagee,  did 
not  specify  tl^  quantity  of  land  (»  be 
released,  nor  the  terms  on  which  re- 
leases were  to  be  given;  Held  that 
any  vidatioo  of  the  agreeBBeoc,  by  the 
mortgagee,  would  not  be  the  fooDda* 
tioo  ior  an  equitable  offset,  unlesi  it 
was  shown  that  the  refusal  tQ  fire 
releases  was  unreasonable,  or  uneoii- 
scioiiable.  d 

6.  Lien  how  extmgvuhtd. 

A  decree  of  a  ooort  of  equity,  ior  the 
ibreckisure  of  a  mortgage,  estiogoidKs 
the  lied  df  the  mortgage;  although 
such  de<sree  is  merely  enrolted  and  oot 
docketed.    PeopU  i/.  BeeU,         379 

9;  After  a  morigage  has  been  satisfied  by 
a  sale  of  the  nlOTtf{aged  premiMoader 
a  decree  of  forecKMure,  neither  the 
mortgage,  ncir  the  decree,  is  any  fcnger 
a  lien  upon  the  premises.  it 

7.  Right  of  a  creditor  by  mortgage  t8  re- 
deem premioeo  $M  under  eteeaXwa, 

10.  A  creditor  by  mortgage  never  had  a 
right  to  redeem  pfenJises  sold  under 
ezedution,  either  as  grantee,  or  credi- 
tor, until  it  was  giv^n  to  him  bf  the 
act  of  May  36,  1836.  >& 

11.  A  creditor  by  mortgage  cannot  re- 
deem, under  that  act,  unless  his  mort- 
gage is  a  lien  and  charge  upon  the 
whole  of  the  premises  sold.  If  it  is  a 
lien  upon  a  portion  of  the  premises,  only, 
it  is  insufficient  ^ 


MOTIONS. 

1.  A  motion  once  made  cannot  be  lensw- 
ed,  upon  the  same  papers,  or  oo  the 
same  facts,  without  leave.  Wiiiet  v. 
Fayenoeather,  73 

3.  The  new  matter  which  will  ak»e  jus- 
tify the  renewal  of  a  motion,  witboot 
leave,  must  be  something^  which  hu 
happened,  or  for  the  first  time  come  to 
the  knowled^  of  the  party  mofinf, 
since  the  decukm  of  the  ioaner  mo- 
tion. » 

3.  Leave  to  renew  a  motion  made  bf  a 
defendant,  for  liberty  to  withdiav  his 
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plet,  fud  file  an  answer,  wiU  not  be 
gnntad,  where  the  teatimooT  has  been 
taken,  and  the  prooft  clofled  as  to  the 
mattjBrs  set  up  in  the  plea,  and  where, 
since  the  plea  was  pat  in,  an  import- 
ant witness  in  regard  to  the  new  de- 
fence sought  .to  M  set  up  by  answer 
has  died.  ib 

4.  Nor  will  such  leave  be  granted  alter  a 
co-defendant  has,  in  his  ansif^er,  set  up 
the  same  defence  which  the  plea  as- 
serts, and  the  testimony  on  both  sides 
has  been  closed  on  that  issue.  t6 

5.  Upon  a  notice  of  motion  for  the  tettle. 
ment  of  issues  at  law,  a  party  may 
apply  for  the  award  of  issoes  also. 

▼.  Bydtr,  74 


N 

NE  EXEAT. 

1.  It  is  a  general  rale  that  if  a  eredilor 
has  an  adequate  remedy  at  law,  so 
that  he  can  hold  his  debtor  to  bail,  b^ 
suit  at  law,  he  is  not  entitled  to  a  wnt 
of  ne  exeat  from  a  court  of  equity. 
Pratt  ▼.  WelU,  435 

3.  The  application  for  a  ne  exeat  is  ad- 
dressed to  the  discretion  of  the  court ; 
and  if  there  is  any  exception  to  the  rule 
that  the  writ  will  not  be  issued  when 
the  plaintiff  has  a  right  of  action  at 
law,  such  exception  must  be  founded 
upon  some  difficulty  in  proceeding  at 
law.  iff 

3.  Even  where  a  court  of  eouity  has  the 
power  to  grant  the  writ  or  ne  exeat^  it 
will  be  very  cautious  in  the  exercise 
of  such  power.  ib 

4.  The  fact  that  there  has  been  a  previ- 
ous holding  to  bail  at  law,  from  which 
the  defendant  has  been  dischar^,  is 
a  fatal  objection  to  an  application  for 
the  wriL  ib 


NEW  TRIAL. 
See  EviniNctt,  4. 

N0N.IMPRI80NMENT  APT. 
See  Dorroa  smd  CaBDiroii,  9  to  1 5. 


NOTICE. 
See  MonoNSiS. 


OATH. 
See  Pliadoio,  U,  13. 

OLD  AGE. 
See  Will,  9. 

ONONDAGA  SALT-LOTS. 

1.  The  diversion  or  use  of  a  part  of  a  lot 
leased  by  the  superintendent  of  the  On- 
ondaga salt  springs  for  the  manufacture 
of  salt,  for  other  purposes— e.  g.  the 
erection  of  dweUing  bouses,  bams, 
&>€. — will  not  work  a  forfeiture  of  the 
premises  to  the  people  of  this  state. 
Hasbnok  v.  Paddock,  635 

2.  The  statute  declaring  that  the  diver- 
sion or  use  of  salt-k>ts,  for  other  pur- 
poses than  the  manufacture  of  salt, 
shall  work  a  forfeiture  of  the  estate  of 
the  lessee,  and  divest  him  of  his  inter- 
est therein,  does  not  apply  to  the  diver- 
sion of  a  part  of  a  lot  It  only  prohib- 
its the  diversion  and  use  of  an  entire 
lot,  for  purposes  foreign  to  the  object 
of  tbe  lease.  ib 

3.  Neither  the  making  of  a  contract  for 
the  exchange  of  parts  of  k>ts  held  under 
a  lease  from  the  superintendent  of  the 
Onondaga  salt  springs,  nor  the  execu- 
tion of  a  conveyance  of  such  parts,  by 
the  lessee,  will  work  a  forfeiture  of  the 
premises,  to  the  people ;  although  such 
contract  and  conveyance  are  in  general 
terms,  and  contain  no  restriction  upon 
the  grantee,  as  to  the  manner  in  which 
tbe  premises  are  to  be  occupied  and 
used.  ib 


ONUS  PROBANDL 

It  is  incumbent  upon  a  party  who  sets  up 
a  voluntary  conveyance  executed  un- 
der suspicious  ciremnstances,  to  show 
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affirmativtly  that  the  transaction  was 
fair  and  honest  Seart  v.  Shafer,  408 


ORDER. 
See  BiLXJB  or  Ezchangb,  1, 2, 3. 


ORIGINAL  BILU  AND  ORIGINAL 
BILL  IN^THE  NATURE  OF  A 
SUPPLEMENTAL  BILL. 

L  Nature  and  ofiBce  of  an  original  bill. 
Butler  y.  Cunningham,  85 

2.  An  original  bill  in  the  natore  of  a  sup- 
plemental bill  embraces,  in  some  de- 
gree»  the  qualities  of  both  an  original 
bill  and  a  supplemental  bill.  ib 

3.  The  foundation  of  a  bill  of  that  descrip- 
tion is  an  event  occurring  after  the 
commencement  of  a  suit  in  a  court  of 
equity,  which  eyent  is  of  such  a  nature 
that  the  suit  cannot  be  continued,  as 
to  all  the  parties,  by  a  mere  supplemen- 
tal bill;  and  theiefore,  in  regard  to 
those  parties,  it  partakes  of  the  char- 
acter of  an  original  bill.  ib 

4  If  the  event  deteimines  the  intarnt  of 
one  of  sereral  defendants,  and  his  in- 
terest beeomes  vested  in  another,  by 
title  not  derived  from  the  former,  the 
present  owner  of  the  interest  must  be 
brought  in  by  an  original  bill  in  the  na- 
ture of  a  supplemental  biU.  ib 

5.  So  also,  in  case  one  of  several  plamtifis 
is  deprived  of  his  mterest  in  the  suit, 
the  defect  may  be  supplied  by  such  a 
biU ;  which  is  an  original  bill  as  to  the 
new  parties  and  new  interests,  but  sup. 
pleDoental  as  to  the  old  parties  and  the 
old  interests.  ib 

6.  And  if  a  sole  plaintiff  assies  his  whole 
interest,  or  is  deprived  of  it,  subsequent 
to  the  commencement  of  the  suit,  as  in 
case  of  bankruptcy,  the  plaintiff  being 
no  longer  able  to  proceed,  for  want  of 
interest,  his  assignees  can  only  obtain 
the  benefit  of  the  proceedings  by  a  bill 
of  this  kind.  ib 

7.  But  a  person  whdse  claim  is  not  found- 
ed upon  an  event  happening  since  the 
filing  of  the  original  bill,  but  upon  an 
assignment  made  to  him  by  the  plain- 
tiff, prior  thereto,  has  no  right  to  file  an 


original  bill  in  the  nature  of  a 
mental  biO. 


OVERSEERS  OF  THE  POOR 
See  EaaoK,  3,  4. 


P 

PARTIE& 

1.  Separate  purehasera  of  diftrent  parcels 
of  the  same  k>t  cannot  jmn  in  a  biB 
against  the  former  owner,  to  restrain 
the  prosecution  of  separate  ejectment 
suits  conunenced  by  him  against  the 
complainants.  .  Wood  v.  Perry,     114 

3.  Nor  can  they  unite  in  a  bin  against 
such  former  owner,  to  compel  the  per- 
fonnance  of  a  prior  contract  for  the 
sale  and  purchase  of  such  fet,  between 
the  former  owner  and  another  person^ 
upon  the  rround  that  such  prior  oon- 
tnct  has  been  aarigned  to  one  of  the 
complainants,  as  well  in  his  own  be> 
half  as  to  protect  the  interests  of  his 
oo-compiainants ;  where  there  is  noth- 
ing, beyond  the  averment  in  the  bill, 
to  show  that  the  purchase  or  transfer 
of  such  contract  was  for  the  benefit  of 
all  the  complainants,  or  was  made  at 
their  request,  or  with  their  assent    t6 

3.  Persons  having  distinct  claims  against 
another,  arising  upon  separate  and  in- 
dependent contracts,  cannot  join  m  a 
hill  to  enibroe  such  claims;  where 
there  is  no  proof  of  a  common  intesest 
in  the  subject  matter.  A 

4.  To  allow  persons  havinf  distinct 
claims  against  the  same  individual  to 
maintain  a  joint  suit  against  him  mere- 
ly because  tne  act  of  one  may,  if  valid, 
incidentally  prove  beneficial  to  the 
others,  might  be  productive  of  great 
oppression  and  injustice.  i  ^ 

See  Amcndmkhtb,  3. 
PAKTmON,  1, 3, 3. 


PARTITION. 
1.  Partiot. 

1.  A  widow  entitled  to  dower  in  an  on- 
divided  aharectf  premises  held  in  oom- 
mon,  even  bdere  the  aangmDeator  her 
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dower,  is  a  Deces8ary  ^rtj  to  a  suit  in 
chancery  for  the  partition  df  tlie  prem- 
iflei.    hhrecn,  v.  Putnam^  500 

2.  In  proceedings  for  the  partition  of  land, 
either  et  law  or  in  equity,  it  is  not  ne- 
oasBary,  though  in  most  cases  it  is  ad- 
visable, to  make  persons  parties  who 
are  entitled  only  to  dower  in  the  prem- 
ises, which  has  not  been  admeasured, 
and  which  extends  to  the  whole  of  the 
premises  of  which  partition  is  sought. 
Tanner  v.  NUee,  560 

3.  If  the  dower  extends  to  the  whole  of 
the  premises  held  in  common,  there  is 
no  reason  for  making  the  doweress  a 
party,  except  where  a  partition  of  the 
premises  cannot  be  made  without  great 
prejudice  to  the  owners  thereof,  and  a 
sale  therefore  becomes  necessary ;  in 
which  case  there  is  a  manifest  propriety 
in  making  her  a  party,  as  tlie  purcha- 
ser will  hold  the  land  purchased  by  him, 
free  and  discharged  from  the  dower  in- 
terest ;  provided  the  doweress  has  been 
made  a  party.  ib 

2.  Compensation  for  in^provemente. 

4.  Where  one  tenant  in  commoo  lays  out 
monej  in  improvements  on  the  estate 
held  m  common,  although  the  money 
80  expended  does  not  in  strictness  con- 
stitute a  Ken  on  the  estate,  yet  a  court 
of  equity  will  not  grant  a  partition  with- 
out first  directing  an  account,  and  a 
suitable  compensation ;  or  else,  in  the 
partition,  it  will  assign  to  such  tenant 
in  common  that  part  of  the  premises  on 
which  the  improvements  have  been 

Oreen  v.  Putnam^  500 
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3.  Who  bound  hy  judgment ,  or  decree. 

7.  Where  an  actual  partition  and  division 
of  the  land  among  the  joint  tenants 
and  tenants  in  common  takes  place, 
the  judgment  or  decree  in  partition  will 
not  affect  the  tenant,  or  person  having' 
a  claim  as  tenant  in  dower  to  the 
whole  premises.    Tanner  v.  Niles,  56U 

4.  Dower  interest 

8.  The  statute  does  not,  in  any  case,  con- 
template a  setting  off  of  admeasure- 
ment of  a  dower  interest,  in  a  partition 
suit.  ib 


it** 


5.  To  entitle  a  tenant  in  common  to  an 
aUowance,  on  a  partitkm  in  equity,  for 
improvements  made  by  him  on  the 
premises,  it  is  not  necessary  for  him  to 
show  the  assent  of  his  co-tenants  to 
such  improvements,  or  a  promise  on 
their  part  to  contribute  their  share  of 
the  expenses;  nor  a  previous  request 
to  join  in  the  improvements,  and  a  re- 
fnnL  ib 

6.  A  grantee  of  the  tenant  in  common 
«rho  made  the  improvements  on  the 
premises,  will  be  entitled  to  the  same 
compensation  for  the  improvements 
which  the  tenant  in  common  himself 
would  have  been  entitled  to,  had  he 
continued  the  owner  of  an  undivided 
share  of  the  premises.  ib 

Vol.  I.  89 


PARTNERSHIP. 

1.  On  the  30th  o^  April,  1845,  upon  the 
termination  of  a  copartnership  between 
W.  L.  N.  &  I.  H.  B.,  under  the  firm 
of  N.  &>  B.,  a  new  copartnership  was 
formed  between  I.  H.  B.  and  T.  B.  the 
plaintiff,  as  their  successors  in  business, 
under  the  name  of  I.  H.  B.  &»  Co., 
to  commence  on  the  Ist  of  May.  Pre- 
vious to  the  time  when  the  new  part- 
nership commenced,  I.  H.  B.  paid  and 
took  up  outstanding  notes  of  the  old 
firm  to  the  amount  of  $10,000,  and 
received  in  payment  tat  that  advance 
the  draft  of  N.  &  B.  upon  J.  T.  S.  & 
Co.,  for  $3000,  and  their  order  upon 
J.  T.  S.  &  Co.,  dated  May  1, 1845^  re- 
^testing  them  to  deliver  to  I.  H.  B.  & 
Oo.,  or  order,  certain  specified  drafts,  or 
their  avails,  to  the  amount  of  $6228,88, 
which  J.  T.  S.  &  Co.  had  previously 
received  firom  N.  &  B..  for  collection ; 
the  new  firm  giving  their  note  to  N. 
dt  B.,  lor  $940,93,  the  difference  be- 
tween the  $10,000  paid  by  them  and 
the  amount  of  N.  &  B.'s  draft  and  or- 
der. The  order  was,  on  the  day  of  its 
date,  endorsed  and  sent  by  I.  H.  B.  & 
Ca,  to  J.  T.  S.  &.  Ca,  by  mail,  in  a 
letter  requesting  the  latter  to  acknow- 
ledge the  receipt  of  the  drafts  called  for 
by  the  order,  and  bdd  them  Ua  eoUec* 
tion  on  account  of  I.  H.  B.  dt  Ca,  and 
to  sell  two  of  such  dnfts,  and  credit 
the  proceeds.  On  the  9th  of  May  the 
drawees  of  the  order  wrote  to  the  draw- 
ers, merely  acknowledging  the  receipt 
of  such  letter  and  oider  from  them, 
and  promising  to  refer  to  such  order  in 
their  next  letter.  On  the  16th  of  May 
J.  T.  S.  &  Ca  failed ;  without  having 
complied  with  the  requirements  of  the 
order;  and  having,  in  fact,  parted  with 
the  dnfti  therein  mentioned,  and  used 
and  converted  the  proceeds  of  the  sato 
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lor  the  pofpcMes  of  their  btiiiDe«,  g^en- 
erall]^,  previous  to  the  date  of  the  order, 
by  yirtae  of  a  general  antliority  as  the 
agents  of  N.  £  B.,  to  sell  any  paper 
of  theirs  whenever  their  account  re. 
quired  it  Up  to  the  time  of  their  fail- 
ure J.  T.  S.  &  Ca  maintained  a  good 
credit  and  paid  all  legal  demands  when 
presented.  On  a  bill  filed  by  T.  B. 
against  I.  H.  B.  &  W.  L.  N.,  claiming 
that  by  reason  of  the  failure  of  the 
drawees  to  meet  the  order,  I.  H.  B.  &, 
Ca,  the  holders,  became  entitled  to  re- 
ceive  from  N.  6l  B.  as  the  drawers,  in 
proportion  to  their  shares  and  interest, 
the  amount  which  they  had  paid  for 
the  order  on  J.  T.  S.  &>  Ca,  and  pmy- 
inff  that  W.  L.  N.  might  be  decreed  to 
leiund  and  pay  over  to  L  H.  B.  &  Co. 
the  moiety  of  such  amount  for  which 
he  was  liaole :  Held^  1.  That  the  trans- 
actioD  between  I.  H.  B.  and  the  old 
firm  of  N.  &.  B.  was  to  be  regarded  as 
an  adjustment  and  settlement,  p^  tan- 
to,  of  the  copartnership  busmess  of  that 
finn,  and  as  a  marchaae  by,  and  a 
transfer  to»  I.  H.  B.,  one  df  the  copart- 
ners, of  all  the  effects  of  the  firm  then 
remaining  in  the  hands  of  J.  T.  S.  & 
Ca    Bureh  7.  Ifewberry,  648 

3.  That  at  the  time  of  the  assignment  of 
the  drafts,  or  their  avails,  by  N.  &  B., 
a  fund  representing  such  drafts  was  in 
the  hands  of  J.  T.  &  &  Co.  subject  to 
be  transferred  by  any  lawful  oontiact 
or  assignment  executed  by  N.  &  B.  i6 

3.  TliatT.B.,  the  plaintiff,  deriving  his 
title  to  relief  under  the  order  of  Js.  &, 
B.  upon  J.  T.  S.  &  Co.,  he  became 
jointly  interested  with  I.  H.  B.  in  the 
fruits  of  his  purchase  of  the  partnership 
iimds,  and  merely  succeeded  to  an  un- 
divided moiety  of  his  interest  therein,  ib 


6.  That  the  eoodoot  of  J.  T.  S.  &  Co, 
instead  of  benig  a  refossl  to  eoniply 
with  the  order,  was  to  be  reprded  as 
an  acquiescence  in  its  directions,  with 
a  postponement  of  an  immediate  oom- 
phance  therewith.  ib 

7.  That  J.  T.  S.  &  Co.  being  reqabted 
to  deliver  and  receive  the  fund,  tbeo- 
selves,  fur  the  new  finn,  were  to  be  pre- 
sumed to  have  performed  that  dotjr ; 
inasmuch  as  they  had  the  money  in 
their  possession.  That  upon  the  re- 
ceipt of  the  order,  and  of  ttie  letter  of 
I.  H.  B.  6l  Ca  th^  were  thencefiir- 
ward  the  holders  of  the  fund  as  the 
agents  of  that  firm ;  and  the  omisflon 
to  place  it  formally  to  the  credit  of  I. 
H.  B.  6l  Co.,  or  to  acknowledfe  the 
holding  of  it  for  them,  was  the  negleet 

.  of  an  act  to  be  done  as  the  ageot  of 
that  firm  soldfy.  And  that  by  tbe 
omission  of  that  act  N.  &  B.  oogfat 
not  to  be  prejudiced.  ih 

8.  That  the  payees  of  the  order  mn 
bound  to  use  reasonable  diligence  in 
presenting  the  same  to  the  drawees, 
and  demanding  payment  That  a  de- 
mand of  payment  made  by  J.  T.  S  & 
Ca  of  themselves,  was  no  sudi  demand 
as  the  law  contemplates  when  it  holds 
the  party  to  the  use  of  a  leasooabfe 
diligence ;  but  that  a  demand  sbouid 
have  been  made  by  some  third  penea 
authorized  to  receive  the  aetoal  posses- 
sion of  the  fund.  ih 


See 


•  2.3. 


4  That  the  agreement  was  a  fair  one, 
without  fraud  or  warranty,  and  was 
bindinff  upon  both  parties ;  that  the 
new  mm  were  the  absolute  owners 
of  the  entire  beneficial  interest  in  the 
ftmd;  and  that  die  loss  thereof,  by  the 
failure  of  the  drawers  sixteen  days  after 
the  date  of  the  order,  feU  upon  them, 
and  fimiished  do  ground  for  relief  to 
the  phdntiff,  against  W.  L.  N.         ib 

S.  That  the  order  upon  J.  T.  S.  &,  Co. 
was  not  a  bill  of  exchange,  or  an  order 
drawn  on  a  partictilar  fund,  but  was 
an  assiffnment  of  the  fund  to  the  hold- 
ers, ana  transferred  the  property  there, 
m  to  them;  especially  after  the  pie- 
senttoent  of  the  order.  ib 


PETITION 

See  Insolvent  Cokvobatioiq. 

PLEADING. 

I.  At  Law. 

1.  Decianiion,  when  tebepmtit. 

See  JuDOHKNTS,  13,  14, 15 

1.  If  a  plea  is  bad  m  rabstaoce,  the 
plaintiff  is  entitled  to  judgment,  qni 
demurrer,  although  his  lenfieation  is 
bad.    HaUidmfy.NebU,  137 

2.  Where  a  deelantioo  ofaams  tiie  de- 
fendant with  having  onmmiftfif « trei- 


pMB  on  a  raitieular  day,  if  the  defen- 
dant pleaoa  an  act  of  hia  done  cm 
a  prenona  day,  ai  a  justification,  he 
ahoald  traverse  the  commission  of  the 
trespass  on  any  other  day,  either  be- 
fore, or  after,  the  day  mentioned  in  his 
plea,  and  before  the  commencement  of 
the  suit  ib 

3.  In  SQch  a  casjB,  the  justification,  if 
tme,  applies  only  to  the  particular  day 
laid  in  the  plea;  and  without^  a 
traverse  it  would  imply  an  admission 
that  the  trespass  complained  of  was 
committed  on  any  other  day  than 
that  ib 

4.  A  special  plea,  in  an  action  for  an 
assault,  battery,  and  false  imprison- 
ment, ought  eitner  to  deny  the  trespass 
allecred  in  the  dedamtion,  or  to  state 
such  facts  as  will  show  that  the  hn- 
priaonment  waa  lawful.  ib 

3.  EUcHon  between  pUoB  and  d€murrer§. 

5.  Where  the  declaration,  in  an  action 
of  covenant,  contained  several  counts, 
in  each  of  which  the  instrument  count- 
ed upon  was  set  out,  and  but  que 
breach  asugned;  and  the  defendant, 
after  craving  oyer,  pleaded  non  eet 
factum,  and  then  demurred  to  each 
count  generally,  commencing  the  de- 
murrer substantially  as  follows :  "And 
the  said  defendant  says  that  the  first 
count  of  the  said  plaintiff's  declaration 
is  not  sufficient,*'  Slc.  ;  Held  that  the 
defendant  was  bound  to  elect  whether 
he  would  abide  by  the  pleas,  or  by  the 
demurrers.    AngeU  v.  AeUey,         16 

6b  The  rule  that  a  party  cannot  plead  and 
demur  to  the  same  pleading,  is  appli- 
cable to  such  a  case.  t6 


7.  Each  breach  assigned  in  a  declaration 
is  to  be  considered  a  distinct  count, 
for  the  purposes  of  pleadinc^ ;  and  the 
covenant  as  set  out  is  applied  to  each 
breach.  ib 

8.  Where  several  broaches  are  assigned, 
the  defendant  may  demur  to  one,  and 
plead  to  the  others.  But  where  the 
count  is  indivisible,  be  cannot  plead  to 
part,  and  demur  to  part  ib 

II.  In  Equitv. 

1.  JinMwer. 

9.  Where  a  creditor's  bill  calls  upon  the 
defendant  to  state  whether,  at  the  time 
of  filing  such  bill,  he  possessed,  owned 
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or  had  any  inteMt  in,  any  real  estate, 
or  chattels  real  or  any  perstmal  property, 
an  answer  statin|r  that  since  the  re- 
covery of  the  plaintiff's  judgment  the 
defendant  had  not  been  iniereeted  in 
any  property  of  any  kind ;  and  that 
do  person  had  held  any  real  estate  or 
personal  property,  or  interest  therein, 
in  trust  for  him,  or  for  his  benefit,  m 
possession  or  otherwise,  is  to  be  regard- 
ed as  substantially  meeting  the  inqniiy. 

Wend^  ▼.  8haw,  4& 

* 

10.  Where  the  bill  requires  the  defendant 
to  state  the  situation  of  his  property 
and  efiiscts  at  the  time  of  filing  the  bill, 
and  the  defendant  answers  that  at  the 
tinu  of  the  rendition  of  the  plaintiff  *§ 
judgment  he  had  no  interest  in  any 
property,  and  that  he  had  not  had,  at 
any  time  oince,  this  is  a  sufficient 
answer  to  the  inquiry.  ib 

11.  A  master  extraordinary  in  England 
has  no  power  to  take  the  oath  of  a 
person  reaidtng  there,  to  an  answer  to 
a  bill  in  chanceiy  filed  against  such 
person  in  this  state.  Lahene  v. 
Pielden,  39 

13.  An  answer  put  in  by  a  defendant  re- 
.  sidinff  out  of  the  state,  must  be  sworn 
to  before  a  judge  of  some  court  having 
a  seal ;  whio  is  actually  a  member  of 
such  court.  And  that  fact  must  be 
certified  by  the  clerk  of  the  court     ib 

9.  Plea. 

13.  A  plea  in  equity  is  a  special  answer, 
setting  forth  and  relying  upon  some 
one  fact,  or  several  facts,  tending  to 
one  point,  sufficient  to  bar  the  suit. 
Its  office  is  to  reduce  so  mnch  of  the 
cause  as  it  professes  to  answer,  to  a 
single  point  Daeioon  v.  Schermer" 
horn,  480 

14.  Where  a  bill,  in  order  to  avoid  the 
efiect  of  a  plea  of  the  statute  of  limita- 
tions, alleges  a  promise  within  six 
years,  the  defendant  most  deny  such 
promise  by  averment  in  his  plea,  and 
put  in  an  answer,  in  support  of  the 
plea,  containing  a  like  deniaj.  ib 

15.  But  where  the  bill  does  not  state  a 
new  promise  within  six  yean,  the  plea 
should  not  contain  a  denial  of  such  a 
promise.  If  it  does  so,  however,  the 
plea,  though  informal,  will  not  be 
objectionable-  for  duplicity.  The  de- 
nial of  a  new  promise  is  not  a  new 
matter  of  defence,  but  is  intended  to 
aid  the  defence  of  the  statute  of  limi- 
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tations;  and  it  may  be  treated  as^ 
raiplusage.  ib 

16.  A  defendant  patting  in  a  plea  to  a 
bill  in  e()uitj  mast,  in  rach  plea,  ex- 
press distinctly  to  what  part  of  tbe 
bill  he  intends  to  plead.  The  parts  of 
the  bill  to  which  the  plea  is  intended 
to  apply  should  be  so  clearly  defined 
as  that  tbe  court,  on  lookinj^  at  the 
bill,  can  determine  what  parts  are 
covered  by  the  plea,  and  what  are  not 

ib 

3.  Demurrer. 

17.  After  an  order  has  been  regrulaily 
obtained  extending  the  time  to  answer, 
it  is  inesTilar  for  the  defendant  to 
demur.    Vtnenport  y.  Smffen^      223 

18.  Nor  can  a  defendant,  after  having 
obtained  an  irregular  order  extending 
the  time  to  answer,  demur  while  sach 
eider  is  in  force,  and  before  tbe  same 
is  vacated.  ib 

4.  RepUeaiion. 


19.  Where  the  plaintiff,  within  five  days 
after  the  time  for  replying  had  elapsed, 
served  a  replication  upon  the  defendant, 
who  refused  to  receive  the  same,  in 
a  case  where  tbe  bill  and  the  answer 
had  both  been  sworn  to,  and  they  dif- 
fered from  each  other  very  matenally ; 
and  the  delay  in  serving  the  replication 
had  been  accounted  for ;  Held  that  it 
was  a  case  in  which  a  replication  was 
necessary,  to  enable  the  court  to  ascer- 
tain the  facts;  and  leave  to  file  the 
same  was  granted.  Micklethwaiie  v. 
Rhodee,  57 


PLEDGING. 

The  act  of  pledging  a  note  does  not  pass 
the  title  to  the  pledgee  ;  but  the  title 
remains  in  the  pledgor.  Latourette  v. 
WiUiarMy  9 


POUCY  OF  INSURANCE. 
See  Equitable  Absionmbnt. 


POWERS. 

1.  A  general  power  in  trust  is  where  an 
autnority  is  given  to  the  grantee  to  do 
some  act,  in  relation  to  lands,  which 


the  grantor  might  himself  lawfully  per- 
form ;  and  where  he  is  authorized  ts 
alienate  the  lands  in  fee,  by  means  of 
a  conveyance  to  any  alienee  whatever; 
and  where  eome  persons,  other  than  the 
grantee  of  tbe  power,  are  designated 
asentitled  to  the  proceeds  or  other  ben- 
efits, to  result  iiom  the  alienatioa  ac- 
cording to  the  power.  Seldeu  v.  Ver- 
mUifea,  58 

3.  A  power  is  irrevocable  if  no  authority 
to  revoke  it  is  reserved  or  granted  ia 
the  instrument  creating  it  And  it  is 
imperative  if  its  execution  is  not  made 
expressly  to  depend  upon  the  will  <rf  the 
grantee,  and  if  it  imposes  on  the  gran- 
tee a  duty,  the  performance  of  which 
may  be  compelled  in  equity,  for  the 
benefit  of  the  parties  interested.        ib 

3.  Where  apower  to  sell  real  estate  is 
founded  upon  a  valuable  constderation, 
such  as  the  surrender,  by  one  or  more 
of  the  owners,  of  a  preference  which 
they  have  obtained,  and  no  power  of 
revocation  has  been  reserved,  tbe  pow- 
er to  sell  is  irrevocable,  and  impen- 
tive.  a 


PRACTICE. 

I.  At  Ljlw. 

1.  In  eriminai  auee. 

1.  A  criminal  case  cannot  be  moved  oot 
of  its  order  on  the  calendar,  by  the  de- 
fendant, unless  the  notice  of  argnmeot 
states  his  intention  of  bringing  it  oa 
out  of  its  order.  Barron  v.  The  Pee- 
pie,  136 

2.  That  part  of  the  97th  rale  which  gives 
to  the  counsel  for  the  people,  alone,  tbe 
right  to  move  cases  out  of  their  order 
on  the  calendar,  applies  only  to  the  first 
week-  in  term.  After  that,  either  party, 
on  a  four  days'  notice,  may  bring  on 
the  argument  of  the  cause  out  of  its 
order.  ib 

2.  Commiseion  to  ezaminie  witneeeee. 

3.  After  the  testimony  of  a  witness  hss 
been  taken,  upon  a  commission,  and 
the  commission  returned,  the  party 
cannot  have  a  new  commission,  to  re- 
examine the  witness,  merely  on  tbe 
expectation  that  he  may  now  swear 
more  definitely  than  before ;  in  tbe  ab- 
sence of  any  suggestion  timt  the  wit- 


MM  hai  made  a  mistake,  or  that  new 
evidence  has  been  discovered.  Raney 
V.  Weed,  220 

4.  More  espeeiallv  will  eoeh  an  applica- 
tion be  refused  where  the  only  other 
witness  who  was  cognisant  of  the  facts 
to  which  the  witness  is  sought  to  be 
re-examined  is  dead.  ib 

3.  Service  of  papers  by  maH 

&  Where  papers  are  served  by  mail,  in 
the  manner  directed  hj^  the  rules,  the 
risk  of  miscaniage  is  with  the  party  to 
whom  they  are  directed.  Jaeobe  v. 
Hooker,  71 

4.  BUI  of  partieulare. 

6L  Where,  from  the  nature  of  the  action, 
the  knowledge  of  the  facts  on  which 
the  plaintiff's  claim  rests  is  more  with 
the  defendant  than  with  the  plaintiff, 
the  latter  will  not  bo  required  to  furnish 
a  bill  of  particulars,  until  he  has  ob- 
tained, or  at  least  had  an  opportunity 
to  obtaui,  a  discovery  from  the  defen- 
dant   Young  V.  De  MoU,  30 

7.  A  defendant  is  entitled  to  a  bill  of  par- 
tieulare of  the  plaintiff's  demand,  upon 
counts  in  special  assumpsit,  as  well  as 
upon  the  common  money  counts. 
Wetmore  v.  Jennye,  53 

8.  A  bill  of  partieulare  in  these  words, 
"  to  the  nnt  special  count,  damages 
$5000,"  and  the  same  as  to  each  of 
the  other  special  counts  in  the  decla- 
ntion,  is  insufficient.  ib 

9.  So  of  a  bill  giving  the  followinj^  speci- 
fication of  the  plaintiff's  claim  upon 
the  money  counts,  <<  balance  due  on 
settlement,  dto.  95000."  ib 

10.  So  of  a  bill  containing  this  particuhir 
as  to  the  money  counts  :  **  money  re- 
ceived at  New-Orleans  on  account  of 
plaintiff,  f5000,"  without  specifying 
any  date.  tS 

5.  FUing  new  repUoin  bowL 

11.  The  court  will  altow  a  new  replevm 
bond  to  be  filed,  mijie  pro  tunc,  where 
the  one  given  upon  the  execution  of  the 
writ  was  defective.  Newland  v.  Wt2- 
leite,  20 

6.  Turning  a  caoe  into  a  bill  of  eseep^ 
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12.  It  is  not  a  matter  of  eomaa  to  aOow 
a  party  to  turn  a  case  into  a  bill  of  ex- 
ceptions.   Clark  V.  Brsien,  215 

13.  On  a  case,  the  decision  of  the  su- 
preme court  is  final ;  but  on  a  bill  of 
exceptions,  the  parties  can  carnr  the 
cause  to  the  Court  of  Appeals.  Wheth- 
er they  shall  be  albwed  to  do  so  must 
depend  upon  the  gravity  of  the  case, 
and  the  nature  of  the  questions  invol- 
ved. •         ib 

II.  In  Eaurrr. 
1.  OeneraUy. 

14.  The  rules  of  the  court  ought  not  to  be 
used  for  purposes  of  oppression,  or  in 
order  to  bring  about  a  determination 
of  the  case  upon  technicalities,  at  the 

S>ense   of  the   substantial    merits. 
ekletkwaiU  v.  Rhodee,  57 

2.  Power  of  a  judge  at  chamhere, 

15.  A  judge,  at  chamben,  has  no  power 
to  grant  an  order  extending  the  time  to 
demur.  That  can  be  done  only  by 
the  court    Davenport  v.  Snifen,  223 

3.  Commiceion  of  rebellion. 

16.  The  mterrogatories  upon  which  a  de- 
fendant is  examined,  on  a  commission 
of  rebellion,  should  be  confined  to  the 
fact  of  the  service  of  the  order  or  pro- 
cess, and  to  the  acts  constituting  the 
vblation  thereof  They  should  not 
relate  to  any  previous  proceeding. 
Brown  v.  Andrewe,  227 

4.  Suppreceing  depooUUme. 

17.  The  practice  of  moving  to  suppress 
depositions,  previous  to  the  hearing, 
does  not  prevail  in  this  court  Wil- 
Uamcon  v.  More,  229 

18.  Depositions  can  only  be  suppressed 
at  the  hearing.  ib 

5.  Order  of  reference  to  oettU 


19.  Form  of  order  of  reference  to  settle 
issues  of  fact  under  the  59th  rule  in 
equity,  preparatory  to  taking  testimony. 


PRESIDENT  OF  THE  U.  8, 
See  ExTKADinoit,  4,  6, 14, 17. 
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PRESUMPTION. 


1  Where,  upon  tfie  pnrohftse  of  land,  a 
deed  is  executed  1^  the  vendor,  and  a 
morti^ge  upon  the  land  parchased  is 
ezecutM  by  the  purchaser,  and  both 
conveyancag  are  acknowledged  and 
leoorded  at  the  same  time,  the  pre- 
•umptioD  is  that  thej  were  ezecated 
iimoltaneoualy,  and  that  the  mortgage 
was  intended  to  secure  the  purchase 
money,  although  given  to  a  tturd  per- 
son, instead  of  the  vendor,  by  the  di- 
rection of  the  latter.  Cunningham  v. 
Knight,  399 

St.  Where  the  witnesses  to  a  will  are  dead, 
or  from  the  lapse  of  time  do  not  re- 
member the  circurastaaees  attending 
the  attestation,  the  law,  after  the  dili- 
^t  production  of  all  the  evidence  ex- 
isting, presumes  the  instroment  prop- 
erly executed,  if  there  are  no  circum- 
stances of  suspicion ;  particularlv 
where  the  attestation  danse  is  fuu. 
Builer  v.  Benton,  526 


PRINCIPAL  AND  AGENT. 

i.  The  defendant,  and  B.  contnoted 
with  N.  for  the  purehase  of  a  farm  of 
about  100  acres  betonffing  to  him  at 
F.,  at  the  price  of  |)S50  per  acre. 
Prior  to  receiving  a  deed  therefor,  the 
defendant  applira  to  the  plaintiff  and 
V.  to  join  him  in  the  purehase  of  lands 
at  F. ;  to  which  thev  assented,  and  au- 
thoriied  him  to  make  the  purehase  for 
their  joint  benefit  and  account,  on  the 
best  terms  he  could.  He  then  con- 
tracted with  S.  &  S.  for  the  purchase 
of  53  acres  more  at  $300  and  9350  per 
acre.  This  purchase  also  included  cer- 
tain wood  and  meadow  lands.  Subse- 
ritly  the  defendant  represented  to 
plaintiff  and  V.  that  he  had  efl^t- 
ed  a  purchase  of  lands  from  N.  and 
from  S.  Sl  S.  at  the  prices  of  $400  and 
(350  per  acre,  on  the  joint  account ; 
concealing  from  them  the  &ct  that  he, 
together  with  B.,  already  had  conUacts 
for  the  land,  and  concealing  from  them 
also  the  fact  of  the  purchase  of  the 
wood  and  meadow  lands.  The  plain- 
tiff and  v.,  relvinff  on  the  repiesenta- 
tioos  of  the  defenaant,  as  to  the  price 
at  which  the  lands  were  bought,  paid 
to  him  their  respective  portions  of  the 
cash  payments  required  to  be  paid,  and 
of  the  expenses  attending  the  purchase. 
The  conveyances  of  ue  lands  pur. 
chased  were  taken  in  the  name  of  the 


defendMit  When  the  deeds  ««•»  «x. 
ecuted,  &lse  ooosidentiQnfl  w«re  in- 
serted  therein,  for  the  purpose  of  esiry- 
ing  out  the  deception  praetiBed  upoo 
the  plaintiff  and  V.  The  result  was 
that  oCthe  lands  which  were  cootraet- 
ed  to  be  purchased  by  the  defendant 
and  B.,  for  about  (45,000,  two-thirds 
were  sold  to  the  plaintiff  and  V.  at  the 
rate  of  upwards  of  858,000,  after  le. 
serving  to  the  defendant  the  meadow 
and  wood  lands ;  which'the  defendant 
conveyed  to  B.  without  the  knowled^ 
of  the  plaintiff  and  V.  Upon  a  bill 
filed  by  the  plaintiff^  preying  for  an  ac- 
count, and  for  payment  to  him  by  the 
defendant  of  all  sums  paid  to  the  de- 
fendant by  the  plaintiff,  over  and  abore 
his  share  or  proportion  of  the  actual 
purchase  money  of  the  premises ;  and 
for  an  account  of  the  avails  of  the  wood 
land  and  meadow,  and  for  the  payment 
to  the  plaintiff,  of  an  equal  duue  there- 
of;  Held,  that  the  defendant  acted  as 
thea^ejil  of  thepfauntiff  and  V.  in  eon- 
sommating  the  purchase ;  and  that  as 
such  agent  he  had  no  right  to  become 
himself  the  seller,  or  to  make  a  profit 
out  of  his  principals.  WiiUnk  v.  Vsa- 
derveer,  598 


le  pu 

tied  to  an  account  of  the  profits  made 
by  the  defendant,  out  of  him,  on  the 
purchase  of  the  premises,  including  the 
value  of  the  wood  land  and  meadow, 
and  to  a  decree  for  the  re-paymeot  of 
the  excess  of  moneys  paid  by  him,  over 
and  above  his  proportion  of  the  pnee 
paid  by  the  defendant  for  such  prem- 
ises, with  interest ;  and  that  in  aaoer- 
taininr  such  excess,  the  defendant 
should  be  chaiged  with  the  vahie  of 
the  wood  land  and  meadow.  ih 


PRISONER. 
See  ExTiAomoN,  14, 16. 

a 
PRIVATE  PROPERTY. 

See  Sranra,  1, 9, 4 


PRIVILEQED  COMMUNICA- 
TIONS. 

Words  imputinjg  the  oomnnsBian  of  a 
Qfime  ale  privikjged,  if  addiessrd  to 
police  officera  while  engaged  in  the  in- 
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votigatiai  of  paoh  ttime,  it  Mcmf . 
Smi3k  ▼.  Kerr,  155 


PROMISSORY  NOTES. 
iSm  Husband  and  Wive,  1,  2, 3. 

FUDGINCk 


RECEIVER. 
1.  In  ertdiimrtf  naU. 

1.  A  raeeif«r  will  not  be  appointed  in  a 
eraditor'e  suit  where  it  appears  from 
the  bill  itself  that  the  plaintiff*s  reme- 
dr  at  law  has  not  been  exhausted. 
Starr  ▼.  Raihbom.  70 


3.  In  mortgage  eoies. 

S.  Where  a  mortgagnee  has  not  piOTided 
ibr  keeping  down  the  aceniing  interest 
upon  the  mortgage,  by  securing  a  lien 
on  the  rents  and  profits,  the  eourt 
will  interfere  with  the  mortgagor*B  pos- 
SBSsion,  prior  to  a  decree  of  foreclosura, 
and  appoint  a  receiver  of  the  rents  and 
profits,  if  tiie  premises  are  an  inade- 

rte  security  ibr  the  debt  secured  by 
mortgage,  and  the  mortm[or,  or 
other  peraun  in  possession,  who  is  per- 
sonally liable  for  the  debt,  is  insolvent 
Wamn  t.  €hm«mem*9  £xV«,      36 


3.  But  a  receiTer  will  not  be  appomted, 
upon  a  mere  allegation  that  the  mort- 
gaged premises  are  not  an  adequate 
security  for  aU  just .  incumbrances 
thereon.  The  mortgagee  applying  for 
a  noeiTer  must  alle^  in  his  bill,  that 
the  premises  are  not  an  ^adequate  se- 
curity for  the  amount  due  to  him.     ib 

S9€  DntoK  AND  CaiDiToa,  4. 


RECITALS. 

8€»  E0TD1TIL,  2. 

RECOGNIZANCES. 


■St  be  made  ntumaUe  befotoa  judge, 
and  if  aiade  mtomable 


IB  that  n 

Matter,  the  ptiaoiMr 

■  not 

bound  to 

appear  1km.     CmUm  t. 

WaAhO, 

355 

2.  They  should  be  made  returnable  be- 
fore the  court,  at  a  term  thereof.      ib 

See  Maeshal  of  hoe  U.  S. 


REDEMPTION  OF  LANDS. 

See  Dbbtor  and  CaBDiiox,  7»  8. 
Judgments,  9. 
moetoaob,  10, 11. 


REFERENCE. 

1.  It  is  the  right  of  a  partr,  when  he  is 
required  to  produce  books  for  inspec- 
tion, upon  a  reference,  if  such  books 
contain  accounts  and  transactions 
which  in  no  way  relate  to  the  subject 
of  examination,  to  seal  up  such  parte 
of  the  books ;  so  that  they  shall  not 
be  exposed  to  the  observation  of  those 
who  haTO  no  right  to  examine  them. 
Titue  V.  Cortelyouy  444 

2.  Where  books  are  produced  by  a  party, 
upon  a  reference,  with  portions  thereof 
sealed  vp,  his  affidavit  stating  that 
those  portions  do  not  relate  to  the  mat- 
ten  of  the  reference  is  to  be  token,  in 
the  firat  instance,  as  sufficient  to  pro- 
tect them  from  examination.  But  if 
the  adverse  party  can  show  any  fair 
grounds  for  suppoong  the  parte  sealed 
up  to  be  material,  the  court  may  order 
them  to  be  opened.  ib 

3.  But  before  ooming  to  the  court  for  an 
order  directing  tm  opening  of  those 
parte  of  the  books  which  have  been 
sealed  up,  the  adverse  party  should 
firet  apply  to  the  referee  for  such  an 
order.  ib 

4  When  an  injunction  is  dissolved  upon 
the  matter  m  the  bill  only,  it  is  to  be 
regarded  as  a  final  decision  that  the 
plaintiff  was  not  equitably  entitled  to 
the  injunction;  and  the  defendant  is 
entitled  to  a  reference  to  ascertain  his 
damages,  under  the  31st  rule  of  the 
late  court  of  chancery,  which  corres- 
pGods  with  the  21st  rule  in  equitv  of 
the  supreme  wvt  Dunkin  v.  Xoio- 
renee,  447 

5.  But  when  the  mjttHMRai  is  dissolved 
upon  bin  and  answer,  the  final  decisioo 
upon  the  eouity  of  the  bin  is  not  to  be 
deened  to  navu  horn  made  vitil  the 
final  hearing  and  dedttoD  of  the  cause. 

ib 
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6.  A  refereiiee  to  asoeitain  the  amount 
of  damara  sostained  by  the  plaintifl* 
will  not  be  granted,  after  a  default  for 
want  of  a  plea,  upon  a  mere  general 
affidavit  that  the  mquiry  involves  the 
examination  of  a  long  account:  but 
the  production  of  a  sworn  copv  of  the 
account  on  which  the  suit  is  •brought 
will  be  required.    Brmon  t.  MUler,  24 


RELEASR 

1.  ▲  release  executed  to  one  of  eeveral 
joint  covenantors  in  a  charter-party, 
absolute  in  its  terms,  and  containing 
no  reference  to  the  **  act  for  the  relief 
of  partners  and  joint  debtom,'*  passed 
April  18,  1836,  does  not  faU  within 
the  provisions  of  that  act  Hqffinan 
V.  Dtttdop,  185 

2.  Such  a  release  is  to  be  construed  with 
reference  to  the  common  law.  And 
viewed  in  that  light,  it  is  a  dischar^ 
of  all  the  joint  covenantors.  t6 


REPORT  OF  REFEREES. 

Where  there  is  evidence  on  both  sides 
upon  a  question  of  fact,  the  verdict  of 
a  jury,  or  report  of  referees,  will  not  be 
set  aside  on  Use  ground  that  it  is  against 
the  weight  of  evidence.  EUerly  v. 
C6U,  335 


REPORT  OF  COMMISSIONERS 
OF  ESTIMATE  AND  ASSESS- 
MENT. 

Sm  SnuTs,  4  to  7, 9. 


RES  GESTJE. 
Sw  Declarations,  4. 

S 

SEPARATION. 

5«s  Aldcont. 

HmnAND  AND  Win. 

SERVICE  OF  PAPERS. 
8m  Pluonci»5. 


BET-OFF. 
See  MoBTOAOB,  6,  7. 

SHERIFFS'  SALES. 

1.  The  right  and  title  of  a  judgmeot 
debtor  to  real  estate  belonging  to  him 
which  has  been  sold  by  the  smiiff  im- 
on  execution,  is  not  divested*  by  toe 
sale,  until  the  expiration  of  the  fifteea 
months  allowed  for  redeeming.  Sdutt' 
merkom  v.  MerrUl,  511 

2.  And  the  deed  given  by  the  sheriff  to 
the  purchaser  at  a  sale  upon  an  execo. 
tion  win  not  relate  back,  so  as  to  gjive 
to  the  purchaser  a  legal  estate  which 
will  merge  a  mortgage  previously  giTeo 
to  him  by  the  judgment  debtor,  upon 
the  land  sold.  A 

3.  Even  after  the  time  for  redemption  hu 
expired,  the  naked  legal  estate  coo> 
tinues  in  the  judgment  debtor.  And 
the  purchaser's  interest,  before  deed,ii 
but  a  lien,  or  a  ooaditiooal  right     t^ 


SLANDER. 
See  PaiviUMiBD  CoMMUNiOAnofls. 

SPECIAL  CONTRACT. 
See  Bills  op  Exchange,  1, 2, 3* 

SPECIFIC  PERFORMANCE. 
See  AoEiBiEiNT,  11. 

STATE  MAGISTRATES. 
See  ExTtADiTioNi  1, 12. 

8TATUTE& 

1.  Where  a  remedy  is  sought  to  be  at- 
tained by  a  summaiy  praeesdingmder 
a  statnts  which  is  in  deragatiooof  ^ 
common  law,  the  statute  is  to  be 
stnctty  cooslnied.     SmUk^MM 


INDEX. 


713 


3.  Bat  where  the  objeot  of  a  etatote  is 
lemedial,  it  is  to  be  construed  liberally, 
■0  that  it  may  oany  out  the  purpoeee 
for  which  it  waa  designed.  ib 

3.  Hence,  when  looking  at  the  remedy, 
courts  have  taken  care  that  it  should 
be  made  effectual,  if  posai^Ie,  in  the 
manner  intended.  ib 

4.  But  when  aeanning  the 
attain  that  remedy,  courts  have 
■trict  and  rigid  in  exacting  a  compli- 
anee  with  all  the  requisites  of  the  stat- 
ute, ib 

5.  Where  the  words  of  a  statute  are  sus- 
ceptible of  two  meanings,  one  favora- 
ble, and  the  other  hostile,  to  its  princi- 
pal design,  the  former  should  prevail, 
aud  control  the  construcUon.  Per 
Stsqno^P.J.    LoUy.Wyckqfft   565 

6.  Statutes  creatin|^  penalties  or  forfeit- 
ures are  to  receive  a  strict  construc- 
tion. And  it  is  no  part  of  the  duty  of 
courts  to  extend  the  meaning  of  the 
words  and  phrases  emjpHoyea  by  the 
legislature.      Hatbrook   v.  Paddock, 

635 


STAYING  PROCEEDINGS. 
See  JuDQMKim,  10  to  13. 

STILWELL  ACT. 
See  DsBToa  and  CiSDiToa,  9  to  15. 

STREETS. 

1.  Wheo  private  property  is  to  be  taken 
for  the  pnUio  uae,  it  is  important  that  an 
the  forms  of  the  law  should  be  com- 
piiad  with ;  for  thow  fonas  have  been 
devised,  and  certain  reatrictiona  adop- 
ted, for  the  Diolection  of  private  right 
againat  public  oppression.  In  ike 
r  FUtMi  Aoenue,  986 


S.  In  all  cases  of  publie  impravements, 
where  private  property  is  to  he  tak^ii 
without  the  owner's  eoosOit,  at  the 
demand  of  a  local  corpomtioD,  it  is  es- 
sentia] to  impure  whether  all  therequ^ 
sitionsof  the  statute  have  been  compUed 
with.  And  courts  cannot  aBow  any 
emwitial  departure  from  them,  without 

Vol.  L  90 


jeoparding  private  rights,  which  have 
no  adequate  protection  except  in  our 
courta  ib 

3.  The  acts  of  the  legislature  relative  to 
the  city  of  Brooklyn,  and  the  opening 
of  streets  and  avenues  therein,  give  no 
authority  to  proceed  against  unknown 
owners  of  lands ;  and  if  any  of  the 
owners  of  land  required  for  a  street  an 
unknown,  a  lawful  assessment  cannot 
be  made.  ib 

4.  It  is  an  inflexible  rule  of  law,  that  no 
man  shall  be  deprived  of  his  property 
without  an  opportunity  of  defending 
himself.  Upon  this  pnnciple,  a  report 
of  commissionerB  of  estimate  and  as- 
sessment Vill  not  bo  confirmed  if  it 
contains  an  assessment  upon  property 
in  Brooklyn  belonging   to  unknown 


5.  What  degree  of  particularity  is  i 
sary,  in  describing  the  owners  of  prop- 
erty assessed  for  the  opening  of  an 
avenue  in  the  city  of  Brooklyn.        ib 

6.  The  commissionen  are  required  by  the 
statute,  to  specify  in  their  report  the  re- 
spective interests  of  the  ownera,  the 
amount  awarded  to  the  several  parties 
interested,  the  amount  assessed  upon 
the  different  interests  in  the  premum 
affected,  and  to  designate  the  interests 
of  the  parties,  and  their  liabilities  in  re- 
lation thereta  And  if  their  report  does 
not  contain  these  particulan,  it  idll  not 
be  oonnrmect  ib 

7.  It  is  the  du^  of  commisskmen  of  es- 
timate and  assessment  in  the  cify  of 
Brooklyn,  to  estimate  the  expenses  of 
opening  a  street  or  avenue.  This  in. 
eludes  Dot  merely  the  costs  and  ez- 

'  penses  of  making  the  assessment,  but 
also  the  costs  and  chaiges  of  msJdng 
the  improvanent,  and  the  amounts  to 
be  paid  for  the  lands  and  buildinffa  re- 
quired to  be  taken  for  it  And  the 
several  itema  of  the  expeose  should  be 
stated  in  the  report  ib 

8.  The  commiswnmers  are  also  required 
to  estimate  the  benefit  to  be  derived 
from  the  unproyement,  not  onl^  in  the 
aggregate,  W  that  to  be  derived  by 


the  puties  respectively. 


9.  Where  it  appeared  fiom  the  report  of 
Gommiaskm^  respecting  the  open- 
ing of  an  avenue,  that  such  avenue 
crossed  a  public  turnpike  at  two  dis. 
tant  points,  and  thus  opened  a  mad 
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whereby  traTellen  eoald  avoid  the  toD 
gate  of  the  company,  thereby  materially 
mjuring,  if  not  destroying^,  the  value  of 
tiie  franchise;  for  which  injury  the 
oommissionerB  had  not  awaraed  any 
damages,  but  they  had  awarded  thie 
company  ^wo  small  sums  for  the  dam. 
age  arising  from  taking  the  road  for  the 
avenue,  and  had  assessed  them  an 
equal  amount  for  the  expense  of  open- 
ing the  avenue ;  the  court  refused  to 
confirm  the  report  ib 

10.  The  franchise  which  a  turnpike  com- 
pany obtains  from  the  legislature,  by 
Its  act  of  incorporation,  is  as  much  the 
subject  of  value  to  the  comp«iny  as  the 
private  property  of  any  individual. 
And  they  have  as  clear  a  ri^ht  as  any 
person  owning  |and  to  be  mdemtfied 
for  an  injury  sustained  hj  them  in  con- 
sequence of  the  apfm^ation  of  their 
property  to  the  public  use.  ib 

11.  The  doctrine  that  because  a  turnpike 
company  derived  its  franchise  from  the 
same  source  from  which  the  city  of 
Brooklyn  obtained  its  power  to  open  an 
avenue,  therefore  the  company  are  not 
entitled  to  any  compensation  for  an  in- 
jury to  their  property,  is  unteiHible.    ib 

12.  The  40th  section  of  the  act  incorpo- 
rating the  city  of  Brooklyn,  y^hich  au- 
thorizes the  common  council  to  cause 
all  the  streets  within  the  first  seven 
wards  of  the  city  to  be  graded^  level- 
led, gravelled  and  paved,  to  assess  the 
expenses  upon  the  owners  of  the  lands 
benefitted,  and  to  collect  the  money, 
necessarily  gives  to  them  the  power  to 
make  the  requisite  contracts,  and  de- 
volves upon  them  the  duty  of  perform- 
ing them,  OB  their  part  nrady  v. 
The  Mayor,  ^.  of  Brooklyn,       584 


SUMMARY  PROCEEDINGS. 

See  JUEIBDIOTION,  10. 

Landlokd  and  Tbnamt. 

Statutes. 


SUIT. 
See  Eutoa,  5. 


SUPPLEMENTAL  BILL. 

What  is  a  supplemental  bill.    BuUer  v. 
CunmngJum,  85 


SURPLUS  MONEYa 
See  FoiECLoeuM  Soif,  S. 

SURROGATE. 

1.  Under  the  provisions  of  the  title  of  the 
revised  statutes  respecting  the  powen 
and  duties  of  executors  and  adminis- 
trators in  rebtion  to  the  sale  and  dik 
position  of  the  real  estate  of  their  tes. 
tator  or  intestate,  for  the  period  of  three 
years  after  the  gfantiD|f  of  letters  tes- 
tamentary or  of  admmistration,  the 
real  estate  of  which  the  testator  or  in- 
testate died  seised,  remains  liable  to  be 
sold,  under  an  order  of  the  surrogate, 
for  the  payment  of  deblSt  in  ease  of  a 
deficiency  of  personal  assets.  Hyde 
V.  TatuMT,  75 

2.  This  liabih^  attaehee  to  lands,  not 
only  in  the  nands  of  the  heirs  or  de- 
visees, hot  in  the  hands  of  any  subse. 
quent  purchaser.  ib 

3.  It  is  a  kind  of  statutory  lien  nmniog 
with  the  land,  during  toe  three  yesm 

•6 

4.  After  the  expiration  of  that  period,  the 
heirs  or  devisses  become  first  liable  to 
suit,  and  the  power  of  thft  sorronts 
eeases.  The  land  is  discharged  odoi 
the  lien ;  the  bars  or  devisees  may 
sell;  nnitibonM  fide  porehaser takes 
the  estate  free  and  discharged  from  the 
debts.  ib 

5.  A  surrogate,  upon  an  aecountiDg  by 
administralors  oefore  him,  on  the  ap- 
pficatioa  of  ereditors,  is  anthoriied  to 

S've  a  preference  to  a  charge  made  by 
e  administratora  far  rent  paid  on  a 
lease  of  premises  hdd  by  the  nitestate, 
if  it  appears  to  his  satisfaction  that  soeh 
preference  will  benefit  the  estate.  And 
where  a  sum^j^te  gives  a  prefenncs 
of  that  nature,  and  certifies,  in  his  de- 
cree, that  it  appeared  to  his  satis&e- 
tion  that  it  wookl  benefit  the  estate, 
his  decree  is  oondusive  opon  that  pamt 
And  the  appellate  court  wiO  not  in- 
quin  whedier  there  was  any  proof  of 
that  fact  before  the  soifogate.  Ikeew 
y.  Smith,  379 


TENDER 

.  Whenever  a  tender  is  made,  and  is 
insisted  OD  in  the  pleadings,  the  eradit- 
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or  ie  at  kail  entitled  to  the  amount 
tendered.    Wood  v.  Perry,  114 

9.  Where  the  debtor  admita  a  certain 
amount  to  be  doe,  by  making  a  tender 
thereof,  it  ia  not  a  point  at  iasoe  be- 
tween the  partiea,  ao  far  as  he  is  oon- 
oemed ;  and  the  creditor  is  not 
required  to  eatabUsh  the  amount  by 
proof.  *o 

3.  A  tender  of  the  amount  due  upon  a 
judgment,  if  the  same  is  not  accepted, 
does  not  opereto  as  an  extinguish- 
mentofthehen.    The  People  r.Beebe, 

379 


TIME. 
See  AoaKiMiMT,  17. 


TREATIES. 
See  EzTAADiTioN,  4  to  10, 15, 16. 


TRESPASS. 

See  JuEBDicnoN,  13, 14, 15. 
M  nm  Paorrra. 


TRUSTS. 

A  trust  to  sell  lands,  and  divide  the  pro- 
ceeds among  the  eeetuie  que  truet,  as 
beneficiary  owners,  and  not  as  credi- 
tors, is  void  as  a  trust,  but  is  valid  as 
a  power  in  trust    Selden  y.  Vermilyeo^ 

58 

See  JmusoiCTiON,  9. 


TURNPIKES. 
See  Strivtb. 

U 

UNITED  STATES. 
See  DAMAon. 


USURY. 

I.  What  mumiUe  to. 

1.  Loaning  uncarrent  money,  upon  an 
agreement  that  the  amount  loaned 
shall  be  repaid  in  current  funds,  does 
not  amount  to  usury,  where  the  dis- 
count upon  the  money  loaned  is  veiy 
trifling,  and  the  same  win  pass  eunent 
in  the  market,  in  the  way  of  trade. 
Sheeon  v.  Duff,  433 

2.  Such  a  loan  is  not  a  violation  of  the 
statute,  unless  there  is  something  in 
the  transaction  from  which  it  is  to  be 
inferred,  as  a  matter  of  fact,  that  it 
was  a  mere  contrivance  to  obtain  more 
than  the  legal  rate  of  intereat,  by  kian- 
ing  bills  which  were  not  intrinsically 
worth  their  nominal  amount;  and 
where  it  does  not  appear  that  the 
money  loaned  was  not  worth,  to  both 
parties,  the  amount  at  which  it  was 
received  by  the  bfonower.  ib 

3.  It  is  not  usurious  for  a  vendor  to  require 
the  assignee  of  a  contract  for  the  pur- 

ise  of  lai 


riand,  to  pay  the  costs  of  a  suit 
instituted  by  the  vendor  against  the 
assignor  upon  a  note  given  for  back 
interest,  as  a  condition  of  discontinu- 
ing an  ejectment  suit,  brought  against 
the  assignee,  for  the  recovery  of  the 
land,  and  of  giving  Ume  for  the  pay. 
ment  of  the  pnncipai  sum  d  ne.  Town, 
eend  v.  Coming,  637 

4.  The  assignee  of  a  contract  for  the  pur- 
chase of  Iand»  takes  the  Und  subnet 
to  all  the  equities  and  liabilities  resting 
upon  the  assignor  at  the  time  of  the 
assignment  He  is  therefore  equitably 
bound  to  pay  the  costs  of  a  suit  brought 
by  the  vendor  against  the  assignor,  up- 
on a  note  ^iven  for  tlie  back  interest 
doe  on  the  contract  at  the  time  of  the 

ib 


5.  Interest  upon  interest  cannot  be  col- 
lected by  law,  except  upon  an  agree- 
ment to  pay  it,  made  after  the  day  of 
payment  has  psuned.  But  if  it  be  paid 
voluntariiy  it  is  not  usury.  And  it 
may  be  lawftilly  included  in  a  note,  fay 
the  agreement  of  the  parties;  without 
rendering  such  note  usurious.  ib 


0.  But  a  reservation,  in  a  new  ascurity, 
of  compound  interest  which  had  ac- 
crued upon  a  sum    previously  doe, 
■        •     win  of  the  ^ 


made  against  the 


)  debtor, 
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and  88  a  condition  of  forbearance  upon 
the  new  sectirity,  affects  the  new  eeca- 
litj  with  uBorj,  and  renders  it  Toid.  ib 

2.  Who  may  mt  it  up, 

7.  It  Menu  that  the  plaintiff  in  a  junior 
judgment  cannot  set  up  the  defence  of 
UBury  aqpinst  the  claup  of  a  plaintiff 
in  a  pnor  judgment  to  the  surplus 
moneys  arising  from  the  sale  of  prem- 
ises upon  which  both  judgments  are 
Kens;  without  consenting  to  the  allow- 
ance of  the  amount  actually  due  upon 
the  prior  lien.    Slonon  y.  ih{f,     432 

8.  It  is  not  competent  for  a  subsequent 
mortgagee  to  set  op  usury  in  the  first 
lien.  That  is  a  peraonal  defence,  con- 
fined to  the  borrower,  his  sureties,  heirs, 
deTisees  and  representatives ;  or  to 
those  persons  only  who  are  bound,  by 
the  original  contract,  to  pay  the  sum 
borrowed.  The  Mechanie^  Bank  v. 
Edufard9,  271 


VExVDOR  AND  PURCHASER. 

Where  a  contract  is  made  for  the  sale 
of  land,  the  vendor  is,  in  equity,  im- 
mediately deemed  a  trustee  for  the  ven- 
dee, of  the  real  estate,  and  the  vendee 
a  trustee  for  the  vendor,  of  the  purchase 
money.  The  vendee  is  treated  as 
owner  of  the  land,  and  it  is  devisable 
and  descendible  as  his  real  estate.  The 
money  is  treufed  as  the  personal  estate 
of  the  vendor,  and  is  subject  to  the  like 
modes  of  disposition  by  him,  as  other 
personalty,  and  is  distributable  in  the 
same  manner,  on  his  death.  Swart- 
,  Burr,  495 


2.  The  trust  in  the  vendor,  for  the  vendee 
in  such  a  case,  attaches  to  the  land, 
and  binds  the  heirs  of  the  former,      ib 

3.  And  if  the  vendq^  dies,  before  the  ex- 
ecution of  the  contract,  by  the  convey- 
ance of  the  land  and  the  payment  of 
the  purchase  money;  the  purchase  mo. 
Dcy  must  be  paid  to  the  personal  rep- 
resentatives of  the  vendor.  t^ 

4.  Although  courts  of  eouity  often  give 
relief  where  there  has  oeen  a  failiire  in 
strictly  complying  with  the  tenns  of  a 
contract,  yet  that  is  only  done  Where 


there  is  some  ekcose  for  such  fiulnre. 
Relief  is  never  granted  to  a  purchaser 
where  the  failnre  has  arisen  from  a  de* 
termination  on  his  part  to  abandon  tli« 
contract,  and  where  the  vendor  has 
acquiesced  in  such  abandonment,  and 
has  in  consequence  made  an  agree- 
ment to  sell  the  land  (o  another  poicha- 
ser,  and  has  pot  him  in  poosession  of 
the  property.    Wood  t.  Perry,       114 

5.  A  purchaser  of  land  has  a  rif^t  tobuy 
up  a  prior  contract  between  ms  vendor 
and  another  person  for  the  sale  of  the 
land,  with  a  view  of  eztinguisbing  an 
outstanding  incumbrance,  and  ci»ig. 
ing  the  vendor  with  the  consideration 
money.  But  he  has  no  right  U>  pro- 
cure such  contract  for  the  purpose  of 
defeating  the  title  under  which  be 
claims,  and  under  which  he  is  in  pos- 
session of  the  land.  That  the  law  win 
not,  and  ought  not  to  lolaate.  ib 

See  AoEUMiMT,  11  to  17. 


VENUE. 

1.  Where  a  party  meets  an  application 
made  by  his  adversary  to  change  the 
venue,  by  a  stipulation  not  to  give  any 
evidence  except  as  to  facta  dbcuiring 
in  the  county  where  the  venue  is  laid, 
the  venue  will  not  be  changed.  Smiik 
V.  AveriU,  .  28 

2.  The  section  of  the  judiciary  act  which 
requires  the  venue  to  be  laid  in  a 
county  where  some  of  the  parties  re- 
aide,  means  parties  in  interest,  and  not 
the  nominal  parties,  or  parties  to  die 
record.    Hart  v.  Oatman,  229 


VERDICT. 

Where  there  is  evidence  on  both  sides, 
upon  a  question  of  fact,  the  verdict  of  a 
jury,  or  a  report  of  referees,  will  not  be 
set  aside  on  the  ground  that  it  is 
against  the  weight  of  evidence.  J?s- 
terly  v.  Cole,  235 


w 

WAIVER. 

1.  lliere  may  be  an  efieetual  waiver  by 
parol,  of  a  oonditioiispaeified  m  a  wHt;. 
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S.  It  is  well  settled  that  a  written  cbntnict 
may  be  waived  by  parol  And  after  a 
ooDtraot  has  been  thus  waived  by  one 
of  tfae  parties,  neither  he  nor  any  one 
aetint^  under  him,  can  rasusoitate  it. 
Wood  Y.Perry,  114 

See  DiFAVLT,  2. 

WARRANT. 
See  EUmeab  Corfus. 

WARRANT  OF  ATTORNJeY. 
See  JaixiMKNTi,  6,  7. 

WARRANTY. 
See  CoviiTANTs  Of  Wakeantt. 

WILL. 

I.  EXSCOTION  OF. 

1.  General  requieiiee, 

I.  What  things  are  now  neeeesaiy  to  the 
doe  execution  of  a  wilL  Butler  v. 
Beneonf  526 


717 


2.  Signature,  or  aeknowledgment. 

2.  It  oeemo  the  sobseribinff  witnesses 
should  sign  the  same  in  ue  presence 
of  the  testator.  ih 

3.  The  testator  must  subscribe  bis  name 
at  the  end  of  the  will ;  which  subscrip- 
tion may  be  by  his  autog^rapb,  or  by 
his  mark ;  or,  if  he  is  unable  to  write, 
by  another  peraon  in  his  presence  and 
by  his  express  direction.  ib 

4k  The  spbscnplion  must  be  made  in  the 
pwsence  of  &e  attesting  witnesses,  or 
must  be  acknowledged  to  them.  The 
acknowledgnient  may  be  made  to  the 
witnesses  separatdy ,  or  the  testator  may 
subscribe  and  publish  in  the  presence 
of  one,  and  acknowledge  bis  signature 
before  another.  When  he  subscribes 
or  acknowledges  he  must  declare  the 


instrument  to  be  fan  last  win  and  tes- 
tament. And  there  must  be  at  least 
two  attesting  witnesses ;  each  of  whom 
must  sign  as  a  witness  at  the  end  of 
the  wiH,  at  the  request  of  the  testator, 
and  at  the  time  of  the  subscription  or 
acknowledgment  thereof  and  publica- 
tion by  the  testator.  ib 

5.  In  ordinary  cases,  where  persons  are 
called  in  to  witness  a  paper,  which 
they  do,  in  the  presence  of  the  testa- 
tor ;  he  at  the  same  time  subscribing 
it,  and  declaring  that  it  is  his  last  wiU 
and  testament,  a  request  to  the  wit- 
nesses to  sign  their  names  as  witnesses 
may  be  presumed.  16 

6.  Under  our  statute  of  wills  the  testator 
must  subscribe  the  wiU ;  and  he  must 
do  this,  or  acknowledge  it,  in  presence 
of  the  witnesses.  And  though  he  has 
subscribed  it,  if  the  subscription  was 
not  in  the  presence  of  the  witnesses, 
publication  is  not  a  sufficient  acknow- 
ledgment ib 

3.  Mow  prooed, 

7.  If  the  subscribing  witneeaes  to  a  wiH 
fail  to  prove  the  instrument,  other  wit- 
nesses may  be  called.  Though  the 
proof,  in  such  cases,  should  be  very 
clear.  (b 


4  When  presumed, 

8.  Where  the  witnesses  to  a  will  are  dead, 
or  from  the  lapee  of  time  do  not  remem- 
ber the  circumstances  attending  the 
attestatbn,  the  law,  after  the  diligent 
production  of  all  the  evidence  exisdng, 
presumes  the  instrument  properly  exe- 
cuted, if  there  are  tK>  cireumstances  of 
suspicion;  particularly  where  the  at- 
testatwn  claU^  is  full.  ib 

5.  Old  age  of  testator, 

9.  Old  age,  alone,  in  a  tertalor,  is  not  a 
sufficient  ground  for  presuming  impo- 
sition upon  him.  ib 

II.  CoNBTEUCTIOlff. 

1.  What  jMueee. 

10.  A  testator,  whose  will  took  efieet 
previous  to  1830,  by  the  second  clause 
thereof  devised  his  real  estate  unto  his 
four  sons,  R.,  A.,  L  and  J.,  "  to  them 
and  the  heire  lawfbl  from  their  bodies, 
share  and  share  alike,  and  if  any  of 
my  sons  die  without  lawftil  issue,  all 
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liis  rigbt,  title  and  interest,  in  mj  real 
estat^  shall  devolve  apon  my  sumTing 
sons,  to  be  equally  divided  among  them. 
And  if  all  my  sons  shall  die  without 
lawful  issue,  then  the  children  of  my 
daughters  snail  have  all  my  real  estate, 
to  them,  their  heirs  and  assigns  for- 
ever, but  my  grandsons  shall  have  a 
double  share  each  to  each  of  my  grand- 
daughters." Held  that  an  estate  Uil 
was  given  to  the  four  sohs  of  the  testa- 
tor by  the  primary  devise  to  them; 
and  that  by  virtue  of  the  statute  of 
1786,  abolishing  entails,  they  became 
seised  of  the  lands  devised,  in  fee  sim- 
ple absolute.  Held  aUo,  that  the  sub- 
sequent limitations  of  such  lands,  con- 
tained in  the  will,  were  null  and  void. 
B€urculo,  J,  diuented;  holding  that 
the  statute  abolishing  entails  merely 
affected  the  primary  devise  in  tail,  by 
turning  it  into  a  fee  simple,  and  left 
the  secondary  disposition  to  operate  by 
way  of  eiecutoty  devise.  Lott  v. 
Wyckoff,  565 


injured  by  aeoepting  the  deviia.    And 
it  applies  to  all  cases  of  potsihls  Iohb. 


11.  Where,  upon  the  whole  will,  there  is 
a  devise  of  an  estate  tail,  either 
expressly  or  by  implication,  the  act  of 
1786  applies.  It  does  not  annul  the 
devise,  but  turns  the  estate  tail  into  a 
higher  estate.    Per  Strong,  P.  J.    t6 

13.  The  statute,  however,  does  not,  in 
terms,  or  by  necessary  implication, 
extend  to  determinabie  fees.  Per 
Strong,  P.  J.  ib 

13.  Where  lands  lire  devised  to  a  peraon, 
in  general  terms,  without  words  of 
limitation  or  perpetuity,  the  devisee 
tiUces  but  a  life  estate ;  unless  the  will 
contains  something  manifesting  an 
intention  on  the  part  of  the  testator,  to 
convey  a  greater  estate  than  that  em- 
braced in  the  legal  import  of  the  terms 
of  the  devise.    Obnsted  v.  Harvevt 

m 

14.  The  circumstance  that  a  testator 
gives  to  his  sons  a  remainder  in  real 
estate,  after  the  expiration  of  the  life 
estate  of  the  #idow,  is  no  evidence  of 
his  intention  to  give  them  the  fee.     ih 

15.  Where  land  is  devised  indefinittiy, 
^nd  the  devisee  is  directed  to  pay  a 
gross  or  annual  sum,  he  takes  a  fee. 
This  rule  is  founded  upon  the  groilnd 
that  unless  the  devisee  takes  a  fee,  he 
might  not  live  long  enough  to  reim- 
burse himself  the  amount  of  the 
charge;  and  theiefisre  he  might  be 


ib 


16.  Where  the  land  is  charged  tn  the 
hands  of  the  devisee,  with  a  sum  to 
be  paid,  or  a  duty  to  be  perfonned,  by 
the  devisee,  which  may  require 
greater  than  a  life  estate,  he  takes  a 
fee.  t6 

17.  This  rule  is  applicable  to  those  eassi 
in  which  the  devisee  is  required,  as  a 
condition  of  the  devise,  to  pay  the 
testator's  debts;  or  to  pay  legacies 
and  funeral  expenses;  or  to  pay  an 
annuity  to  a  third  person ;  or  when- 
ever  the  will  imposes  upon  the  devisee, 
tn  retpeci  to  the  lanif  a, duty  which 
requires  that  he  should  take  a  fee.    ib 

18.  Where  the  dharge  is  on  the  land, 
simply,  the  devisee  takes  but  a  life 

»6 


19.  Where  a  testator  devised  his  real' 
and  personal  estate  to  his  wife  for  life, 
or  during  her  widowhood,  and  directed 
his  executors,  after  her  decease,  or 
marriage,  to  sell  his  real  estate,  the 
avails  of  which  he  gave  and  bequeathed 
as  foUows:   one  half  thereof  to  be 
equally  divided  amongst  the  children  of 
J.  and  P.  T.,  and  the  other  half  be- 
tween  J.  R.,  A.  R.  and  J.  R. ;  and 
A.  R.  died  previous  to  the  death  or 
marriage  of  the  widow,  and  before  the 
sale  of  the  real  estate ;  Held  that  his 
share  of  the  avails  of  the  real  estate 
became  vested  in  him  immediately 
upon    the    death    of    the    testator, 
although  not  payable  until  after  the 
sale.    And  that  upon  the  death  of 
A.  R.  unmarried  and  intestate,  each 
share  did  not  belong  to  the  faein  of  the 
testator  as  a  lapsed  legacy,  but  to  the 
representatives  of  A.  R.    TWJber  v. 
BaU,  94 

3.  RuiB»  of  conttruetum. 

20.  In  construing  wills,  a  difiere&t 
principle  prevails  from  that  which  ib 
applicable  in  the  construction  of  other 
instruments.    Olmoted  v.  Harvey^  102 

31.  tn  regard  to  wills,  courts  are  per- 
mitted  to  look  beyond  the  mere  phrwno 
ok)gy  of  the  devise,  and  gather  the 
intention  of  the  testator  from  ^tho 
whole  instrument  And  if  the  oon- 
text  discloses  an  intention  difibraiff 
from  that  derived  from  the  techmciS 
effect  of  the  words  of  the  particular 
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deriM,  the  former  most  prevail.  And 
tbofl  a  derise,  without  words  of 
limitation,  which,  standing  alone,  gives 
a  life  estate,  may  be  enUirged  into  a 
fee,  hy  other  paru  of  the  will  showing 
a  clear  -intention  to  dispose  of  the 
whole  estate.  For  the  intention  of  the 
testator  is  the  law  of  devises.  s6 

S2.  In  aseertainmg  this  intention,  how- 
ever, conrlB  are  governed  by  the 
principles  which  have  been  settled  in 
adjadged  cases.  ib 


93.  The  law  is  wdl  settled  that  introdne- 
tory  words  in  a  will  may  be  accepted 
as  explanatory  of  what  foltows,  juneta 
juvant ;  but  of  themselves,  they  are 
never  sufficient  evidence  of  an  mten- 
tbn  to  convey  the  whole  estate.        t^ 

34.  And  in  all  the  cases  where  the  estate 
pven  by  ihe  will  has  been  enlarged  by 
flie  courts,  by  implication,  it  has  been 
done  upon  other  words  which,  of  them«> 
selves,  without  the  introduction,  would 
be  sufficient  to  ioiply  an  intention  to 
give  the  fee.  ib 

S5.  The  true  rule  is  that  the  introductory 
clause  does  not  have  the  effiset  to  en- 
large  the  estate  devised,  unless  the 
words  of  disposition,  in  the  clause  of 
devise,  are  connected,  in  terms,  or 
sense,  with  the  introductory  clause, 
and  import  more  than  a. mere  descrip- 
tioQ  of  the  property.  ib 

ftS,  In  many  cases,  words  of  doubtful 
import  in  a  will  have  acquired  a  mean- 
hig  by  legal  interpretation.  When 
that  has  been  uniform,  it  becomes  a 

•  rule  of  law ;  and  it  should  govern  all 

•  cases  in  which  it  is  applicable, 
although  it  may  be  against  the  appa- 
ront  intention  of  the  testator.  For  it 
is  better  that  the  wishes  of  an  Individ' 
ual  should  be  defeated,  in  a  particular 
instance,  than  that  a  rule  of  law 
established  for  the  general  good  should 
be  varied  in  its  ap^catbn.  ib 

97.  As  a  general  rule,  it  is  fair  to  presume 
that  a  testator  intends  to  give  soom- 
tfaing,  absolutely,  to  the  penons  named 
as^jatees.  ib 

SI7.  That  inferanoe  should  be  ccmelusive, 
unless  a  oooditioo  is  clearly  amwx 
to  the  gift,  or  can  be  plainly  infened. 

ib 


29.  Courts  of  justice  ^entUy  lean  that 
way,  from  a  disposition  to  carry  into 
effect  the  will  of  the  testator.  ib 

30.  Where  the  words  in  a  will,  denoting 
a  gift,  are  in  the  present  tense,  but  the 
direction  for  the  payment  is  in  the  fu- 
ture, the  fair  import  of  the  language  is 
that  there  is  a  present  gift,  of  moneys, 
to  be  paid  thereafter.  ib 

31.  A  direction  for  a  division  of  an  es- 
tate among  several  persons,  by  the  ex- 
ecutors, is  equivalent  to  a  direction  for 
the  payment,  to  the  legatees,  of  their 
respiective  shares.  ib 

32.  In  such  cases  the  interest  is  vested, 
and  transmissible.  ib 

33.  The  rule  that  a  testator  is  to  be  deem- 
ed to  have  intended  that  the  same 
words,  used  in  diffisrent  parts  of  his 
will,  should  convey  the  same  interests, 
is  a  sound  one ;  and  wills  should  be 
construed  acoonbngly.  ib 

See  WrrNBSB. 


WITNESS. 

1.  Where,  in  a  suit  for  the  recovery  of 
dower,  a  former  owner  of  the  land,  who 
has  conveyed  the  same,  by  warranty 
deed,  to  the  person  from  whom  the  de- 
fendant derives  his  title,  is  introduced 
as  a  witness  ibr  the  defendant,  a  re- 
lease executed  by  the  defendant  (o  the 
witness  is  good  and  vahd,  and  removes 
the  objection  to  his  competency  on  the 
ffround  that  he  will  be  liable  over  to 
nis  grantee,  or  to  the  defendant,  in  case 
of  a  recovery  by  the  plaintiff  in  the  suit 
for4ower.    Cufmingham  v.  Knight, 

399 

2.  It  is  sufficient  if,  at  the  time  of  testi- 
^ing,  the  witness  is  disinterested.  It 
is  not  a  question  whether  he  may,  by 
possibility,  or  in  the  course  of  events, 
oecome  mte|«sted.  t6 

3.  A  witness  will  not  be  allowed  to  dis- 
qualify himself,  and  thus  deprive  a 
partj^  of  the  benefit  of  his  testimony, 
by  his  own  deelaratioDS  showing  a  bad 
feehnjr  against  the  opposite  party. 
Clark  V.  Bnwnj  315 

4.  A  witness  may  use  a  memonndum  to 
refresh  his  recollection.  But  it  is  not 
evidence  to  go  to  the  jury ;  even  though 
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be  twean  he  tbiuke  it  eorrect  He 
may  refresh  hie  memorv*  and  then,  if 
hie  recollectioD  recalls  the  transaction, 
that  recollection  is  testimony  to  go  to 
the  jary.  The  witness  must  be  con- 
scious of  the  reality  of  the  matters  he 
swears  to,  at  the  time  he  testifies.  It 
is  not  sufficient  that  his  mind  recurs  to 
the  memorandum,  and  that  he  himself 
belieres  that  true.    Butler  v.  Benmrn, 

536 

5.  How  far  the  attestation  clause  in  a 
will  can  be  used  as  a  memorandum  to 
refresh  the  memory  of  the  scriTener  who 


drew  the  mill,  as  to  the  fiicta 
its  execution. 


^ee  Eyn>BiiG£,  8, 9, 10. 

WRIT  OF  ERROR. 
See  EftAOR. 

WRIT  OF  INQUIRY. 
See  Damaoeb, 
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